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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 


4 FEDERAL POWER COMMISSION 

Date: November 23, 1954 

In the Matter of: Texas Eastern Transmission Corporation 

Docket Number G-2503 

MEMORANDUM FOR THE PRESIDING OFFICER: 

The record in the Office of the Secretary shows that notice of the hear¬ 
ing scheduled to commence on December 6, 1954, in the above-entitled mat¬ 
ter was published in the Federal Register on November 16, 1954; 19FR; 
p-7387, and was sent on November 8, 1954, to the parties and interested per¬ 
sons of record and to States or other governmental authorities deemed to 
have an official interest in the proceeding. 

Signed: Leon M. Fuquay, 

Secretary 

* * * * * * 

7 MR. ENGEL: On behalf of the City of Pittsburgh: J. Frank McKenna, 

City Solicitor and Robert Engel, 313 City-County Building, Pittsburgh 19, 
Pennsylvania The petition for intervention was filed on September 22, 1954, 
and an order permitting intervention was adopted by the Commission on 
November 17 1954 and issued on November 23, 1954. ***** 

8 MR. HARGROVE: Mr. Examiner, this is an application on behalf of 
Texas Eastern Transmission Corporation for the construction of certain fa¬ 
cilities which I will describe generally in a moment and which I describe 

9 specifically in the application. And upon the completion of the construction 
and commencement of operation of those facilities, the Abandonment and re¬ 
tirement of certain other facilities of the company. 

For convenience, I would like to refer to the geographical maps which 
I will shortly ask to be marked and introduced as hearing exhibits 1 and 2, 
since I believe the opening, statement in the cases as a whole can be followed 
much more readily if we refer to these maps now, if that is agreeable with 
the Examiner. 
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PRESIDING EXAMINER: That is all right. 

MR. HARGROVE: The first of these maps •which will be marked as 
hearing exhibit 1 is a geographical representation of the present system of 
Texas Eastern Transmission Corporation, dotted in various colors so as to 
indicate the component parts of that system. 

In order to identify these various parts, I would like to point out first 
that the green pipelines and attached green compressor stations or com¬ 
pressor station sites are the original so-called Big Inch and Little Big Inch 
facilities which Texas Eastern acquired from the government pursuant to 
authorization in Docket Number G-880. And the compressor stations shown 
thereon are those compressor stations constructed pursuant to that order and 
a subsequent order in G-1003. 

These facilities shown in green which were acquired from the govern¬ 
ment are subject to the National Security provisions. 

These National Security provisions were attached as a condition of the 
original purchase by Texas Eastern of these lines. Under those provisions, 
the government retains a dormant estate, allowing them to recapture these 
lines under certain conditions in the event of a national emergency and re¬ 
convert those lines to the purposes for which they were originally used by the 
government, to wit, the transportation of crude petroleum through the Big 
Inch and the transportation of petroleum products through the Little Big Inch. 

The National Security provisions are attached to and form a party of 
each of Texas Eastern's contracts for the sale of gas and are a part of Texas 
Eastern’s FPC Gas Tariff, which we will move to incorporate later in these 
proceedings. 

The other lines shown on here, the lines in red, are lines which have 
been constructed by Texas Eastern and which are now operational pursuant 
to subsequent proceedings before the Commission. 

The compressor stations are the same. Referring to the map you will 
notice a line commencing at Koscuisko, Mississippi and extending up to Texas 
Eastern’s compressor station 21-A. That is a 30-inch pipeline, which we have, 
for convenience, customarily referred to as the Koscuisko line. And it will 
usually be referred to in this proceeding as the Koscuisko Line. 
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Another red line, prominent red line, extends from Providence City, 
Texas through Joaquin, to Texas Eastern's compressor Station E in North 
Central Louisiana. That line is a 24-inch line connecting Wilcox Trend 
Gathering System, Inc. to the Texas Eastern System, and has been referred 
to and will customarily be referred to in this proceeding as the Providence 
City Line. 

Now, there are certain other facilities shown in purple on this line 
which are not facilities directly owned by Texas Eastern, but are facilities 
owned by subsidiary companies of Texas Eastern. These two in southwest -- 
rather in southeast Texas are the Wilcox Trend Line belong to Wilcox Trend 
Gathering System, Inc, which company is owned 87-1/2 percent by Texas 
Eastern, and in Pennsylvania the Texas Eastern-Penn-Jersey Line which is 
owned by Texas Eastern-Penn-Jersey Transmission Corporation which is a 
wholly owned subsidiary of Texas Eastern. 

These two lines, as I stated, are in purple. And the Wilcox Trend 
facilities generally referred to as Wilcox Trend Line. And Penn-Jersey fa¬ 
cilities as the Penn-Jersey Line. 

Now, to get the present flow of gas on the Texas Eastern as it exists 
today -- and one other point I should mention: there is a blue line shown on 
this map also connecting Joaquin, Texas and Longview, Texas. Now, that 
blue line was authorized by the Commission in a previous proceeding. And it 
was under construction. 

Actually construction has been completed on that line. It is being 
tested. And it is either going into operation within the last couple of days or 
will go into operation within the next two or three days. So, while that line 
is shown on this map in blue and was under construction at the time this map 
was printed, the line can now be considered operational for all practical 
purposes in this case. 

Gas flows through the Texas Eastern system by field purchases and 
by purchases from Natural Gas companies. The field purchases of the com¬ 
pany occur along the system of Wilcox Trend in south Texas, in north Louisi¬ 
ana, along the 20-inch Little Inch Line, and in east Texas in the vicinity of 
Longview. 
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There are additional purchases along the Wilcox — or rather along the 
Texas Eastern Little Inch Line from Providence City through Beaumont. 

And there are a few additional purchases along the Providence City Line ex¬ 
tending from Wilcox Trend to Station E. 

As can be seen, consequently, the field purchases from Wilcox Trend 
and on the Little Inch System to Beaumont and in north Louisiana all feed 
into the Little Inch Pipeline. That is that green 20-inch line running up 
through Louisiana and on up to a junction with the Big Inch at Little Rock 

Purchases of Texas Eastern in east Texas at or near Longview feed 
into the 24-inch line. The natural gas company purchases are three princi- 

13 pal ones: Texas Eastern purchases substantial quantities of gas from United 
Gas Pipe Line Company, which is delivered into the Big Inch at Longview, 
Texas. They purchase quite substantial quantities from United Gas Pipe Line 
Company, which are delivered to the Koscuisko Line at Koscuisko, Missis¬ 
sippi. And by means of a duplicate purchase and sale arrangement with Texas 
Gas Transmission Corporation, Texas Eastern sells gas to Texas Gas Trans¬ 
mission Corporation, whose lines are shown on here in yellow, in north 
Louisiana near Lisbon; and purchases gas from Texas Gas Transmission Cor¬ 
poration in Ohio at Lebanon, where the yellow line joins the two green lines. 

As a result of this, it can readily be seen that there is no means under 
the present system of moving gas from the south Texas-Louisiana area 
through the 30-inch line at Kosciusko, Mississippi. 

The disadvantage inherent in the system as a result of this comes about 
first by the fact that more gas is available to Texas Eastern in south Texas 
and Louisiana and in east Texas -- those combined sources — than the Big 
Inch-Little Inch System can carry north and east. As a matter of fact, for 
the past year or so and on the basis of our estimates extending for a couple of 
years or so into the future, Texas Eastern has been required to take on a mini¬ 
mum take or pay basis under its purchase contracts more gas than it has ca- 

14 pacity to handle in the Big-Inch and Little Inch System. 

In order to alleviate that situation, Texas Eastern has entered into an 
agreement with United Gas Pipe Line Company whereby United Gas has ab¬ 
sorbed Texas Eastern's excess field gas. 
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On the other hand, the 30-inch line commencing at Kosciusko, Missis*-.- 
sippi is readily susceptible of expansion by the addition of compression; and 
if gas could be made available to the 30-inch line, it could be transported north 
and east very simple. The bottleneck in the present system is the inability 
to transfer gas from the Big Inch-Little Inch System to the Koscuisko Line 
for movement north and east. 

We can handle substantially more gas on the 30-inch system, and we 
can get gas from one location to the other. 

Now, what do we propose to do in this application ? If you will look 
now at the next map, which will be marked as exhibit number 2: the same 
color scheme is shown with the addition of blue lines to indicate proposed 
construction and orange lines to indicate proposed retirements and abandon¬ 
ments after the construction has been completed and become operational. 

As will be seen, the first major element of construction here is the 
building of a 24-inch line from approximately Beaumont, Texas, across 
Louisiana and then north in Mississippi to a juncture with the 30-inch 
15 Koscuisko Line. There are certain subsidiary relatively small lines de¬ 
scribed in the application being built in the Beaumont vicinity in order to 
handle field purchases of gas in that area. 

In addition to that, compression has been placed on the new line, 
and additional compression has been placed on the Koscuisko Line. It can 
be stated that primarily the construction proposed here is the building of a 
24-inch line across south Louisiana to Koscuisko, Mississippi, and powered 
with adequate compression and the addition of compression to the existing 
thirty-inch Koscuisko Line. 

Now, what was the reason for the construction of this line ? 

The basic reason, again, is the point we brought up before about the 
bottleneck. With this line existing across south Louisiana, it is now pos¬ 
sible to deliver any quantity of gas which the operational needs of the system 
may require out of South Texas and into Koscuisko, Mississippi, and up the 
Koscuisko Line. At the same time by means of the Providence City 24-inch 
line and the Loop across the — the Loop from Joaquin to Longview, Texas, 
it is possible to deliver Wilcox Trend purchases and south Texas purchases 
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to the Big Inch at Longview, Texas. 

By retaining the facilities from Joaquin to Lisbon, Louisiana, and re¬ 
taining the north Louisiana purchases, we can meet the deliveries which are 

16 required to Texas Gas in north Louisiana. 

Now, another major feature of the line from Beaumont to Koscuisko, 
Mississippi is the proximity of that line to the gas fields in south Louisiana 
and the rapidly developing gas field now being discovered in south Missis¬ 
sippi. 

Heretofore, Texas Eastern has had no proximity to those fields. And 
consequently, it has had to give up any idea of purchasing gas from those 
fields unless it was prepared to make a major expenditure to build a line all 
the way down from Koscuisko or across from Beaumont or down from Lisbon, 
Louisiana, in order to tap those fields. 

With the line which is now proposed in this application, ready access 
can be had to any of those fields with relatively short field extensions at com¬ 
paratively modest cost compared to what it would have cost to come down 
from those other areas. 

So the main purpose for the proposal to build that line across and to 
put the compression on these facilities, from an operational standpoint, is to 
provide access to gas fields to which the company previously had no access and 
to give the system the ability to move gas from south Texas into Koscuisko, 
Mississippi and take advantage of the Koscuisko Line for transportation north 
and east. 

Once these facilities have been constructed and become operational, 
it will then become possible to retire the facilities shown in orange. 

17 Now generally those facilities which are set forth more specifically in 
the application and will be in the evidence comprise the Little Inch Pipeline 
all the way from approximately its point of origin to the River, the Ohio River, 
at the West Virginia-Ohio boundary near the town of Moundsville, West 
Virginia. 

In addition all compression facilities not required after retirement 
of the pipeline will be retired from service. 

Now, it will be noted on this map — at Station 5, for example — half 


of the compressor station is shown to be retired and half of the compressor 
station is still shown in green as being in service. That is true on up the 
line until you get to -- of course, the compressors shown south of Little Rock 
are shown being retired, with the exception of compressor station E, sub¬ 
stantially in their entirety. And it will also be noted that Station 20 is being 
retired in its entirety, although it is east of the proposed retirement of the 
pipeline facilities. 

Now, the reason Station 20 is being retired is because the reduced quan¬ 
tity of gas flowing through the Big Inch System east is such that we no longer 
need a compressor station at Station Number 20 in order to handle that volume 
of gas. So that compressor station is being retired. 

The additional quantity of gas now will enter the system coming up the 
30-inch line at Station 21-A. 

Now, with respect to these compression facilities which are proposed 
to be constructed, I would like to make this point; the exhibits in this case 
reflect the construction of reciprocal compressor stations. And the dollars 
shown in there are dollars associated with the capital cost and operating 
expense of operating reciprocal compressor stations. 

There are, as a matter of fact, however, three types of equipment 
which could be used in these compressor stations: the reciprocals which are 
shown, electrically powered centrifugal stations, or gas turbine centrifugal 
stations. 

The Engineering Department of Texas Eastern has been continuing a 
study to determine finally as of the time this construction will take place and 
be placed in operation, the most economical and most efficient method of 
installing that compression. And it is entirely possible that one of the other 
two alternatives, the electrically driven centrifugals or the gas turbine 
centrifugals, may at one or more statiorts represent a better operational 
picture from the standpoint of costs than the reciprocating stations which 
are here proposed. 

Consequently, Texas Eastern proposes in this case to ask the Federal 
Power Commission for authorization to build such facilities as may be nec¬ 
essary. And Texas Eastern is entirely agreeable to furnish the Commission 
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19 with a statement reflecting the comparative costs of the three alternative 
methods so that the Commission may see that Texas Eastern has considered 
all possible alternatives and has selected the cheapest and best of the three 
alternatives before we construct these stations. 

Now, our second advantage from an operational standpoint achieved by 
the program as a whole is that the retirement of the facilities shown in orange 
releases those facilities from the National Security provisions. Since the 
National Security provisions give the government the right to recapture and 
subsequently convert those facilities to the transportation of oil products, the 
conversion at this stage of retirement of those facilities and conversion of 
them will permit Texas Eastern to satisfy any conditions which the govern¬ 
ment might later impose. 

As a result, gas service will now be maintained throughout the Texas 
Eastern system regardless of whether or not the National Security provisions 
should be exercised with reference to that portion of the Little Inch Pipeline. 
And the danger of dislocation of gas service to customers will be averted in 
the event of a national emergency. 

Now, other than the operational and physical advantages reflected here, 
there are certain very substantial benefits to Texas Eastern as a company, 
to the gas consumers served by Texas Eastern and to the public as a whole. 

20 As will be seen by the evidence to be presented in this case, Texas 
Eastern's cost of service will be reduced through the construction of these 
new facilities and the retirement of the facilities proposed to be retired. The 
reduction, depending upon the rate of return figure to be used, goes from a 
little over a million dollars to a little over two million dollars in total cost 

of service. 

Now, I would like to direct attention to one specific point in connection 
with that reduced cost of service. And that is this: as will be seen from the 
evidence, that reduction is achieved through the elimination of certain operat¬ 
ing expenses, primarily compressor station supplies. And it is cut back, to 
some extent, by an increase in the return and associated taxes portion of the 
cost service. 

Now, from the consumer standpoint, dollars paid out by Texas Eastern 



in the form of compressor station supplies, or as operating expenses, never 
will be reduced. In other words, they have got those expenses forever, assum¬ 
ing that the company is entit led to recover one hundred percent of its legiti¬ 
mate cost. 

On the other hand, the return and associated taxes figure customarily 
reduces under the present rate policies of the Commission as depreciation 
is deducted from the company's rate base. So that not only will the cost of 
service be lessened immediately; but from a long-range standpoint, the 
reduction and difference between the two costs of service will become greater 
as time goes on. 

Now, I should like to make one point clear about the figures being pre¬ 
sented in connection with this cost of service; Texas Eastern is projecting 
figures related to the first year of operation, 1957; and in some respects to 
1958 and 1959. 

They are the best projection and the best estimate which we believe 
can be made of figures as of that date. They do not, of course, represent 
firm figures as to what the operations of Texas Eastern will cost in the years 
1957, 1958, and 1959. 

Changes in the cost of gas other materials and supplies, taxes, or a 
million and one other different items, could materially change the figures as 
to the total cost being presented here. These figures do show, however, in 
our opinion, beyond any question, that whatever the total cost of service may 
be in those years, it will be less if this project is approved than it would have 
been if we have to maintain the present system in its present form. 

By the same token, we believe that the primary issue in this case is 
not the question of what is going to happen if this is done from the stand¬ 
point of how many dollars total will it cost; but is the system, from an opera¬ 
tional standpoint, from a cost standpoint, going to be improved ? And are 
the customers of Texas Eastern going to be better off as this is done than 
they would be if the system remained unchanged ? 

In other words, what we have here is a comparative basis — the system 
as it exists against the system if it is improved, and the improvement if the 
government is to be benefitted by the change. Then that establishes, we be- 
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lieve, the public convenience and necessity for the authorization of this 
project. 

Many of the figures which will be found in this testimony are identical, 
whether the system is operated as it exists at the present or whether the pro¬ 
posed construction is undertaken and the authorization is granted. 

With respect to those figures, we submit -- and it will be our position — 
that there is no need for extended inquiry into the dollar level of those figures. 
Inquiry should be directed on the issue as framed by this application simply 
to the question of whether or not the figures should remain the same. If they 
remain the same, then the actual level makes no difference. You can take any 
number you like, because the issue is the comparative efficiency of the two 
systems and not the absolute total of the dollars involved. 

We believe if that principle is adhered to that this proceeding could be 
materially shortened. 

Now, I spoke a while back of the advantage to the consumers of Texas 
Eastern through the reduction, immediate reduction, to be achieved in the cost 
23 of service here, and through the possible future reduction which might be 
obtained which would not otherwise have been obtained. 

The securityholders of Texas Eastern will likewise benefit, because 
several millions of dollars that were formerly being paid out by Texas Eastern 
in the forms of supplies and operating expenses are now being earned by Texas 
Eastern in the form of returns. 

Consequently, not only will the consumer be benefitted by a reduced 
cost of service, but the dollars of return to which Texas Eastern is entitled 
on its cost of service are increased. 

At the same time, the general public itself is benefitted not only by the 
fact that the gas consumer is benefitted and the security holders of Texas 
Eastern are benefitted, because the associated income taxes which the company 
pays go up with the return. So that Texas Eastern will in the first place re¬ 
duce its overall cost of service for the benefit of consumers, will increase 
the return to the securityholders of the company, and will pay more taxes 
to the government for the general public. 

We submit that on that presentation — and these figures in this case 


will definitely prove that — there can be no question at all that the public con¬ 
venience and necessity require the authorization of this construction and the 
permission to abandon the facilities sought to be abandoned. 

Mr. Examiner, I may have, and quite possibly will have, some additional 
comments as a preliminary matter after listening to the statements of the in- 
tervenors. We would very much appreciate it, and believe that we are entitled 
to be advised, as to the position of the various intervenors in this case at the 
time they make any statement. 

Now, I understand that many of the intervenors in this case do not — 
particularly some of the customers of Texas Eastern — do not have a definite 
position; and I understand that they are simply here to see whether the facts 
as represented by the application are borne out by the proof. If that is their 
position, we would appreciate having that information. And if they feel free 
to do so, I would like to hear from them at this time as to whether, if all the 
facts bear out the proof, they would support the application. 

MR. ENGEL: On behalf of the City of Pittsburgh, I should like to make 
this statement: 

The City of Pittsburgh has an interest in this proceeding because the 
proposal of the Texas Eastern Transmission Corporation in this application 
may affect not only the cost of gas to the City of Pittsburgh consumers, but 
also the availability of gas to them. 

The Pittsburgh District is serviced by three natural gas distributing 
companies: the Peoples Natural Gas Company, the Manufacturers Light 
and Heat Company, and the Equitable Gas Company. 

During the year 1953, these companies purchased from Texas Eastern 
Transmission Corporation approximately $30, 000, 000 worth of natural gas. 

Any action by Texas Eastern Transmission Corporation which would increase 
the cost of gas to these companies would ultimately affect the City of Pitts¬ 
burgh consumers. 

We here in this proceeding with an open mind. However, we are con¬ 
cerned that this proposal may affect unfavorably the price and supply of natu¬ 
ral gas to the Pittsburgh District Although Texas Eastern Transmission 
Corporation may earn more money carrying oil through the Little Inch Line 
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than it makes transporting gas, it is the City of Pittsburgh's position that 
Pittsburgh consumers have a prior right to a continuation in natural gas ser¬ 
vice of the Little Inch Line, which has been dedicated to the Public Service by 
Texas Eastern Transmission Corporation. 

Before the City of Pittsburgh would view favorably Texas Eastern's 
proposal, the Texas Eastern Transmission Corporation must prove on the 

28 record that the alternate facilities proposed by it would make available natu¬ 
ral gas to Pittsburgh District consumers at a cheaper cost, would provide a 
more generous supply of natural gas to the rapidly expanding markets in the 
Pittsburgh metropolitan district, and would not otherwise prejudice Pitts¬ 
burgh consumers. If all of these conditions were met, in such event the City 

of Pittsburgh would not oppose the application. 

***** 

MR. LEVENTHAL: For the River Company, Inc: If the Examiner 
please, we appear here today on behalf of a group of barge operators. We 
filed a petition for intervention making a number of points in opposition to 
the application of Texas Eastern Transmission Company. The applicant 
opposed our petition for intervention in effect on the ground that the considera¬ 
tions urged were immaterial. On due consideration our leave to intervene 
was granted. 

If the Examiner please, the intervenors are contract tank barge opera¬ 
tors, operating on the so-called western rivers; that is, the Mississippi and 
Ohio River systems. 

And they represent a substantial amount of this tank barge industry. 

They carry gasoline and other petroleum products from the Gulf Coast, 
from the lower Mississippi, to points in the middle upper Mississippi River 
and the Ohio River Valley. 

There are about 25 to 30 such barge operators in this industry. They 

29 own approximately 55 to 60 integrated tows. They haul about a hundred 
thousand barrels of petroleum products a day. And it is this transportation 
market in petroleum products which Texas Eastern is proposing to serve 
by the Little Inch Pipe Line when it is converted, if it should be converted. 

I may say briefly that an integrated tow — the term I just used — 


under the modern conditions of the barge industry, consists of a specifically 
powered diesel engine tow boat pushing a series of barges. 

The average horsepower of one of these tow boats is approximately 
two thousand horsepower, sometimes as much as 3200 horsepower. 

The average capacity of a tow is fifty thousand barrels. Many tows 
have much more than that. In other words, a tank barge integrated tow of 
today is approximately the same size as a small size tanker. The industry 
which we represent, the tank barge industry, is in effect an inland tanker 
fleet. 

If the little Inch Pipe Line were permitted to be converted to the trans¬ 
portation of petroleum products, and if the Texas Eastern Transmission 
Corporation should operate that line so as to achieve minimum volumes neces¬ 
sary for its operation, that plan would cause a substantial displacement of 
this inland tanker fleet. 

The people involved in this business are all small business men, as 
that term is generally known. They are certainly much smaller than the 
Texas Eastern Transmission Corporation. But they have been engaged in 
vigorous competition with each other; they have shown over the years that they 
have improved the quality and the cost of their service; they have demonstrated 
numerous technical advantages and improvements, and have shown an ability 
and an aptitude for public service in the transportation field. More than that, 
the potentialities are of decreasing cost of transportation service by the 
tank barge fleet in accordance with recent trends because of the ability to 
reduce operating expenses. 

The inland tanker fleet of today is a far cry from the wooden barges 
of yesteryear. 

The tank barge fleet which faces displacement if this little Inch Pipe 
Line is converted represents an investment in the magnitude of $25,000, 000. 
Very substantial interests are affected. And we propose to demonstrate both 
by cross-examination and by direct case that the Texas Eastern application 
is contrary to the public interest. 

In view of the tremendous interest which would be effected by the ap¬ 
plication, we believe that it is imperative that Texas Eastern be required 
to establish clearly that its proposals are in the public interest. 
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In our petition for intervention, we developed various points to show this 
was not in the public interest. Some of these points concerned the quantities 

31 --or rather the quality of gas service, and the cost of gas service which would 
be available pursuant to Texas Eastern's plant both in the immediate present, 
in the event of conversion, and in terms of future potential. 

Some of our points relate to the National Public interest broadly con¬ 
sidered, taking into account the effect of this plan in terms of petroleum pro¬ 
ducts, transportation industry, and the national defense. 

More specifically we have asserted in our petition for intervention that 
Texas Eastern is in error in stating that the Little Inch system, the Little 
Inch Pipe Line, is inconsistent with the effected expansion of its present 
facilities. We deny the claim in Texas Eastern's application that the retire¬ 
ment of the Little Inch from gas service is justified as eliminating a bottle¬ 
neck between Castor and Little Rock although it is not clear entirely whether 
this point, which as a very strong part of the presentation of the application, 
has now been abandoned on further reflection. 

We challenge Texas Eastern's claim that its proposal can be justified 
as providing a means of obtaining access to gas supplies. We also challenge 
its claim that this proposal will give the company any gas service flexibility 
of any significance, and we believe that it will be in some respects reduced. 

We believe the flexibility of gas service will be reduced in some respects. 

32 Now, a point has been made by Texas Eastern, a strong point, a point 
that has been referred to by some cf the consuming companies, the City of 
Pittsburgh, and so forth, that this proposal will amount to a reduction in the 
cost of gas service. We ask in our petition for intervention for strict proof 
of this contention. 

We believe this to be one of the substantial issues in the case to be 
proved by Texas Eastern clearly. 

In this regard, we may say that the first offer of proof presented by 
Texas Eastern is very sketchy and adds nothing to what is in the application 
in summary form. We further assert that the amount of the cost saving if 
any is so small that it does not outweigh the disadvantages of the proposal. 

It does not justify the expenditure of approximately $75, 000, 000. 
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However, the weakness of this application lies in the essential reason 
why Texas Eastern is proposing the whole program or plan. And that is that 
it wants to use the Little Inch Lines in petroleum products transportation. 

That is the heart of this case. And everyone knows that is the heart of this 
case. 

It is the reason why Texas Eastern is going into this; and it is a matter 
to which the Commission must devote consideration and considerable at¬ 
tention. 

Texas Eastern is proposing a most unusual and radical departure program 
for a natural gas pipeline company. It is doing so upon the claim and assump- 

33 tion that it will find the business of transporting petroleum products a profit¬ 
able one. And it apparently painted a very rosy picture of its prospects. 

That is a basic assumption underlying Texas Eastern's projection of 
its future financial position and of the economic feasibility of this project. 

I think we may say to that point fitst that we deny that the Little Inch as 
a petroleum products pipeline on the rates proposed by Texas Eastern and the 
market available for the transportation of gasoline would yield the income 
foreseen or expected by Texas Eastern. 

I f I may quote briefly from our petition for intervention on this 

point: 

"To the contrary this would constitute a project gravely 
deficient in terms of financial and economic feasibility, would launch 
Texas Eastern into a new highly speculative venture substantially 
different from and unrelated to the stable natural gas transporta¬ 
tion business, and would reduce Texas Eastern's average rate 
of return on investment, all to the prejudice of Texas Eastern’s 
securityholders, and ultimately to the prejudice of Texas 
Eastern's own financial position and of consumers of its gas 
service. ” 

Instead of retaining the Little Inch Line and natural gas service in an 
industry where the future holds bright prospects, expansion, expanding need, 

34 expanding demand, Texas Eastern proposes to apply the line to the petroleum 
industry where it would wastefully duplicate and dislocate existing facilities; 
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although the Little Inch Line, as and if a petroleum products pipeline would 
in our opinion not handle volumes sufficient to yield a satisfactory return to 
Texas Eastern investors, Texas Eastern would have the power, and we believe 
that it does have the purpose, to take away a large part of the business of 
the barge operators. 

In other words, I suggest that they would have the power to take away 
our investment in our business, and yet be operating in a field which would 
not yield to them and to the investors a satisfactory return. 

PRESIDING EXAMINER: Let me ask you a question right there. 

There is not enough business for both? 

MR. LEVENTHAL: There is no. There is not enough business for 
both. We believe that the transportation market, as is pretty clear from the 
data, for gasoline moving up this valley -- generally it is the same location — 
is about a hundred thousand barrels of petroleum products a day. We further 
believe that the Texas Eastern Company will require that volume or some¬ 
thing close to that volume alone in order to operate the Little Inch Pipe Line, 
leaving nothing for the barge operators. 

PRESIDING EXAMINER: Purely factually do you mean that is all the 
gasoline that actually comes to that area? 

MR. LEVENTHAL: That is all the gasoline that comes from these 
35 sources of supply, your Honor; that is, from east Texas, Louisiana, Arkansas, 
to the midwest markets, the midwest valley markets. 

In general, if I may elaborate on this point: this midwest area is what 
is known as District Number 2 in the organization of the petroleum industry; 
District Number 2 is a tremendous consuming center of gasoline products, 
and consumes in the neighborhood of two million barrels a day. 

However, it is a self-sufficient district. There are economic 
advantages for placing the refineries in District Number 2 close to the con¬ 
suming points. And it produces 90 percent or more of its own requirements. 

It receives the crude oil, of course, from a number of places; not only from 
the sources served by the Little Inch and Big Inch Pipe Lines, but from west 
Texas, which is a different source of crude oil, from the Oklahoma-Kansas 
Fields, and now increasingly from the Rocky Mountain area and from 
Canada, as well as the large fields of Illinois. 


But it is basically a self-sufficient area in terms of petroleum products, 
refinery petroleum products, to meet its needs. There are coming into this 
District only some petroleum products coming in from pipelines wholly owned 
by oil companies, which either do not start at the places that are served by the 
Little Inch or go to entirely different markets, such as the line that goes to 
Richmond. 

There is a small amount of rail and truck hauling. Basically this is 
a small-volume, special-purpose, special-product transportation. 

The whole transportation market — I am not talking about the petroleum 
products market -- but I am talking about the transportation market — is only 
a market that fills a marginal need in the midwest district. And it is in the 
order of the magnitude of about a hundred thousand barrels per day. And it 
has been fixed at that, even though that represents a declining percentage of 
the total demand in that district. That is. the demand in the midwest consum¬ 
ing area of gasoline does go up. of course; but the basic economic advantages 
are to put your refineries near your consumption points rather than to bring 
in the products and haul the products. And all that remains is a marginal 
amount of movement. 

And this is our view of the facts. And we would like to present those 
and first to cross-examine the Texas Eastern Company as to what it is bas¬ 
ing its projected financial feasibility on since the facts seem so wholly dif¬ 
ferent from the facts as we understand them in this industry. 

There is another which has a legal quality rather than a factual and 
economic quality. We believe that the ability of Texas Eastern Transmis¬ 
sion Corporation and its purpose to take over virtually all of the business in 
this transportation market and to establish a monopoly in this market is in 
violation of the antitrust laws. 

PRESIDING EXAMINER: That is before the court, is it not? 

MR. LEVENTHAL: Yes, your Honor, it is. I was about to say that 
we had filed before Texas Eastern filed the application in this case a suit in 
the Federal Court which is based upon the point that this is an attempted 
monopoly of the market in violation of Section n of the Sherman Act, and that 
it is based upon a plan of restraint of trade, violation of Section I of the 
Sherman Act. 
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The relation of the court proceeding to this proceeding, your Honor, is 
not an easy one to determine. It represents a novel question or a series of 
novel questions. It is our belief , however, that the question of whether or 
not — that the consideration that the Texas Eastern plan involves a violation 
of the antitrust laws is part of the overall national public interest which must 
be considered by the Federal Power Commission. 

PRESIDING EXAMINER: Do you expect this Commission to determine 
that before the court does ? 

MR. LEVENTHAL: No, I do not. I merely advise that I think that is 
part of the public interest involved in this case. And I would think that in the 
first place it is my belief that notwithstanding the very rosy picture painted 
by Texas Eastern in its application, when its application is critically con- 
38 sidered, it would be determined to be contrary to the public interest and 
would be denied. 

PRESIDING EXAMINER: On the grounds of the antitrust act? 

MR. LEVENTHAL: No, sir. On all the other grounds involved in 
this case. 

But I further assert that if the case should not be disposed of in that way, 
it would then be incumbent upon the Commission to take into account the seri¬ 
ous antitrust questions that are involved. And since it is, I think, not the 
proper forum to make an actual disposition of the antitrust proceeding, it 
should hold up any determination of this matter until that has come to judg¬ 
ment in the courts, and then take into account that ruling as part of its overall 
determination. 

Finally, we do not believe that the application serves any substantial 
national defense interest. But we rather submit that the consequences of con¬ 
version at this time in its contrast with conversion in the event of emergency 
is to reduce the transportation facilities which would be available to the 
government for petroleum products. 

This and other factors which will be brought out would be contrary to 
the interest of national defense. I was very interested in the very limited and 
guarded way in which Mr. Hargrove described the advantages in terms of 
gas service from elimination of the dormant estate as to this part of the 


Little Inch Line. 

The plain fact of the matter is that the company would remain after 
this conversion largely tied into dormant estate provisions vhich would, if 
exercised, seriously limit gas service but which have already been considered 
by the defense authorities and by the Federal Power Commission and found 
not to present a very substantial limiting factor in terms of the peacetime 
operation of the natural gas transmission company. 

If your Honor please, these are the highlights of the issues presented 
by our petition. There are other matters referred to. But I have tried to 
focus the presentation for purposes of this statement. Our issues cover a 
wide range. They are novel and unusual. But this application is novel and 
unusual. 

We are concerned here with a major public controversy. We are con¬ 
cerned here with a proposal in which Texas Eastern Transmission Corporation 
is threatening displacement of a tank barge fleet of tens of millions of dollars. 

So far as I am aware, this is the first time in the history of the Federal Power 
Commission that a natural gas transmission company has proposed the abandon¬ 
ment of a gas line seven hundred miles long in good operating condition which 
taps some of the richest gas fields in the United States and serves markets 
with a demonstrated demand and need for gas. 

The company proposes to do this and expend even in these times a 
very considerable sum of $75,000,000 merely to build replacement natural 
gas facilities. 

It is perfectly evident that the company is making this proposal for the 
purpose of speculative profit in the petroleum products transportation business. 

Some of the points originally offered in the application have now drifted 
away like the snow in the spring. A point that is stressed by Texas Eastern 
is a saving in the cost of gas service. The saving is in the order of magnitude 
of 1 percent of the total cost of gas service. Although I do not say that that is 
insignificant; it is perfectly evident that it is a relatively minor consideration 
which would or should influence the actions or considerations of practical men 
whether they are in the Texas Eastern Corporation or officials of the Federal 
Power Commission. 


I think that when the dust settles, this case will come down to this: 
that Texas Eastern is not so much concerned with the gas transmission busi¬ 
ness and with ways and means of improving its service in the gas business, 
developing and rendering increasingly efficient gas service, but rather with 
a speculative question of enlarging its profits over and above those which 
would be permitted by the Federal Power Commission from the operation of 
the Little Inch Pipe Line. And that is the core of the case; that is the 
41 blemish of the case from the point of view of Texas Eastern. 

I think that in view of the magnitude of this controversy it is indeed 
surprising that Texas Eastern in the statements offered to us during the past 
week or so have offered such a sketchy line of direct proof. Little is added 
to the summary conclusions of the application. 

PRESIDING EXAMINER: Aren't we getting into argument now at the 
end of the case instead of at the front of it ? 

MR. LEVENTHAL: Well, I think that — I would submit -- 

PRESIDING EXAMINER: I think we can summarize what we get pretty 
well afterwards, rather than before, if you don't mind. 

MR. LEVENTHAL: Well, it was opened up to some extent by Mr. 
Hargrove's statement that he proposed or wished to confine further inquiry 
into some of the material points of the case. But I will yield to your Honor's 
suggestion of that, and conclude by saying that we believe that a careful con¬ 
sideration of Texas Eastern's proposal in its details as well as in its broad 
conception will demonstrate that it is not desirable in the public interest 
and is not consistent with the present and future and public convenience and 
necessity. 
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49 MR. BRUNNER: I think the issues in this proceeding are relatively 

simple with respect to the applicant's proposal. 

In the first instance, the Staff would direct its attention to whether or 
not the proposed facilities are adequate to render the service suggested by 
the application. 

Secondly, whether or not there would be any detrimental impact 
upon the consumers of the company, rate-wise. 

And then if it should transpire that the facilities are adequate and 
that the facilities, if constructed and operated as proposed, would be bene¬ 
ficial to the public, and if it could be found that public convenience and 
necessity requires the construction and operation of the new facilities, 
obviously, under the Act, the Commission would unquestionably issue a 
certificate. 

With regard to the abandonment as proposed here, again we are faced 
with, I say, a relatively simple issue. And that is whether or not public 
convenience and necessity requires that these facilities be abandoned or that 
the abandonment is in the public interest. And the Staff will address its 
attention to those issues that I have suggested. 

PRESIDING EXAMINER: Thank you. 

MR. HARGROVE: Mr. Examiner, I have a very brief supplementary 
statement. Do you wish to take a recess first ? 
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PRESIDING EXAMINER: I think we might as well take our morning 

50 recess at this time. We will recess for fifteen minutes. 

(Whereupon at 11:25 a.m., a recess was taken until 11:40 a.m.) 

PRESIDING EXAMINER: Gentlemen, we will be in order. Before 
going any farther with the reply or rebuttal and otherwise, I want to place on 
the record at this time for the purpose of focusing reference to the first sec¬ 
tion of the Natural Gas Act — and I am going to paraphrase it slightly, be¬ 
cause I think we need to concentrate our attention on it: 

I might say during the recess someone asked me who the intervenors 
would be if citrus fruits were going to be transported by this pipeline. I think 
we need to get ourselves back to what we are talking about in this proceeding. 

The first section says that, as disclosed in reports of the Federal Trade 
Commission, made pursuant to a Senate resolution, it is hereby declared that 
the business of transporting and selling natural gas for ultimate distribution 
to the public is affected by the public interest. 

Now undoubtedly there are other things that happen in the United States 
that are affected by the public interest. We are talking about this one. It is made 
doubly clear in the next sentence that federal regulation in the matters relat¬ 
ing to the transportation of natural gas and the sale thereof in interstate and 

51 foreign commerce is necessary in the public interest. 

So, we are still talking about transporting and selling natural gas. 

The second subsection — Subsection B — says the provisions of this act shall 
apply to the transportation of natural gas in interstate commerce, to the sale 
in interstate commerce of natural gas for resale for ultimate public consump¬ 
tion, for domestic, commercial and industrial or any other use, and to natural 
gas companies engaged in such transportation or sale. 

Then it goes on to say something about what it does not apply to. And 
we begin to get into a belt that has been the subject of argument and doubtless 
will in the future. But it is still talking about natural gas. 

You may make your statement, Mr. Hargrove. 

MR. HARGROVE: This statement will be brief, Mr. Examiner. I 
would like to point out first that there may be some misconception about this 
application. This is not an application for a conversion to products service; 
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the presentation in this case, consequently, contains no figures and detailed 
data r elating to a conversion, because we have not applied to this Commission 
for authority to convert the line. 

We have applied to the Commission for authority to construct facilities 
and to retire facilities. 

Further matters with reference to the conversion of those facilities 

52 will end with the regulatory jurisdiction of the Commerce Commission pur¬ 
suant to action of Congress giving them that jurisdiction. We believe their 
jurisdiction is primarily in that respect, and that the protection of the inter¬ 
ests whatever they may be of either the barge operators or the American Pipe 
Line Company can be and indeed under law must be considered by the Inter¬ 
state Commerce Commission if those parties request their consideration of 
their interests. 

As a result, we have limited our presentation to the features which we 
felt were appropriate for presentation to this Commission. And that is the 
effect upon the gas service of Texas Eastern Transmission Corporation. We 
believe our presentation is complete on that point. And we invite the most 
critical analysis which anyone cares to make directed toward our gas service. 

I must point out a couple of other points with respect to 
economic feasibility. I am, despite Mrj Leventhal's statement, somewhat 
confused as to how Texas Eastern can go broke and simultaneously ruin the 
barge operators. If the operation is economically unfeasible, if Texas East¬ 
ern cannot make a profit out of it, it would seem to me that the barge opera¬ 
tors would retain their business and keep it. I also think there is a basic 
conflict between the position of two opposing intervenors — American and 
the barge operators. In so far as American is concerned, the barge opera¬ 
tors have no recourse before this Commission at all. And I think that 

53 points up the basic fallacy of the cases Of both intervenors. The American 
Pipe Line Company, if what Mr. Leventhal says is true, would necessarily 
have the same effect on the barge operators as this proposal would have; and 
possibly a greater one, since they say they are going to take more products 
than we propose to take at this time. 

Specifically, with reference to American Pipe Line Company, I 
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would like to bring this out: that in our application we set forth a denial on 

information and belief of certain of their allegations to the effect that they 

were going to build a pipe line to Newark. 

* 

Twould like to correct one impression" this proposal here does 
not have anything to do with Newark. The retirement stops at Moundsville, 
West Virginia. 

We think that American should state now whether or not they are build¬ 
ing a pipe line and whether or not they are prepared to built it, or whether 
they are simply in here in the hope that they can do it and whether they have 
anything more concrete than an amortization certificate with respect to it. 

An amortization certificate is nice after you have got your line built 
and are taking depreciation; but it does not represent dollars in the bank to 
buy pipe and put it in the ground. We certainly, whether or not American 
makes any statement now, would intend to cross-examine their witnesses if 
54 they present any to determine whether or not they have any real position in 
opposition to this company with respect to any type of service, in order that 
we may determine whether or not a motion, after all the evidence ends, to 
dismiss their intervention is appropriate. 

Finally, it is certainly of interest to me to note that the only people 
who seem to be concerned certainly about Texas Eastern's financial condition, 
if this project is undertaken, is the competition. The Board of Directors 
representing the common stockholders has authorized it, as will be shown by 
the evidence in this case. The bondholders are going to buy some bonds. 

They don’t seem to be worried about it. The customers who are in here have 
not expressed any great concern over Texas Eastern being broke. 

When we get down to it, we find that the competition are the only 
people who are concerned seriously about what is going to happen to us. 

I don't think that that is a matter that they are concerned with. Our finan¬ 
cial future should be a matter of concern to the Commission. 

PRESIDING EXAMINER: Any other statements? 

MR. LEVENTHAL: May I make a statement in further explanation. 
Reference has been made by Mr. Hargrove to the Interstate Commerce 
Commission as having primary jurisdiction over this controversy. The 
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55 Interstate Commerce Commission has a very limited jurisdiction over 
interstate pipelines. It is very different from its jurisdiction over rail¬ 
roads . It has jurisdiction only over the rates that they charge — the rates 
that they file after they have started operations as a common carrier. 

It has no concern with whether they — with whether a company enters 
the business or any other of the additional plenary of regulatory concern by 
the Interstate Commerce Commission. 

So, it has no jurisdiction over this controversy. In order to clarify 
the point that Mr. Hargrove felt to be obscure, I should like to repeat that 
it is our position that there is just about enough business in this transportation 
market so that if the Texas Eastern goes into it, it cannot make money, but 
it can take away the ability of the barge operators to survive in the trans¬ 
portation market by virtue of its enormous financial reserves and the sheltered 
operating income it has as a natural gas company. 

PRESIDING EXAMINER: Let me ask you right there this question. 

MR. LEVENTHAL: Yes, sir. 

PRESIDING EXAMINER: Isn't that still on the implication that this 
Commission is going to tell them that they can go into the oil business ? 

MR. LEVENTHAL: I think, Mr. Examiner, that a large part of my 

56 case — not all of my case, but a large part of this case — the central issue 
in this case, in that second portion, the Examiner and the Commission must 
consider what the company is going to do with this pipe line, first, because in 
their application they have made it plain that that is part of their scheme; 
that is the reason for their scheme; and because it has involved a determina¬ 
tion of whether they are ready, willing and able to proceed with the construc¬ 
tion and withdrawal proposal. 

Now, it is true that the natural gas act in its first thrust is concerned 
with the natural gas business, but there can be no doubt that the public interest 
questions at every turn of the wheel require the Power Commission to consider 
not only the gas industry but also competitive fuels and competitive transpor¬ 
tation facilities. 

In other words, if you may put the matter this way: Congress said we 
want to have exercise of plenary jurisdiction over the natural gas business. 
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In effect we would make all the decisions ourselves -- whether a com¬ 
pany should go into the business or whether the company should leave 
the business in any respect. But of course the Congress itself cannot 
take the time to listen to the hearings and make the determinations on the 
individual cases. It sets up the Federal Power Commission as its dele¬ 
gate. But when you sit on these cases, you are sitting on them consid- 

57 ering the same national interest overall as Congress would do if it were 
here in the case. Congress has already indicated that that means not 
only the limited view of the natural gas business but the overall national 
interest taking into account competition, competitive fuels and com¬ 
petitive transportation facilities 

Now, it is novel that this comes up in an abandonment case. I 
stated that at the start. And you are quite right that that issue does 
arise in an abandonment case, although it is more familiar in the con¬ 
struction applications. 

But it seems to me to be inescapable from the structure of the act, 
the very spirit of the act as amended, that you have to look at the total 
national interest as if you were the delegate of Congress; and the Feder¬ 
al Power Commission after you. 

In the felicitous words of the attorney for the City of Pittsburgh, 
this line has already been devoted to the natural gas service, and it 
should not be withdrawn therefrom unless the overall national interest 
so indicates it. 

PRESIDING EXAMINER: Is that what the act says? 

MR. LEVENTHAL: Well, Section 7 says that -- 

PRESIDING EXAMINER: Section 7 (b). 

MR. LEVENTHAL: Yes. I am sorry. I do not have a reference 
at hand. But my recollection indicates — 

PRESIDING EXAMINER: Well, I will read that part to you, because 
I think this is the very construction of it. We have got to get this case down 

58 before we start taking evidence. It is only fair to you to know what I am 
going to admit. I might just as well find it out now too. It is not a case 
of fairness to the parties, however; it is a case of fairness to the forum. 
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It says specifically that no natural gas company shall abandon all 
or any portion of its facilities subject to the jurisdiction of the Commis¬ 
sion or any service rendered by means of such facilities without the per¬ 
mission or approval first had and obtained after due hearing and a finding 
by the Commission (1) that the available supply of natural gas is gone, 
depleted. Well, that doesn't exist here. Then it has an alternative: Or 
that the present or future public convenience or necessity permits such 
abandonment. 

Now, is that talking about any other public convenience and necessity 
other than service of gas ? 

MR. LEVENTHAL: Yes. 

PRESIDING EXAMINER: Show me where and how do we get it. 

The act itself says specifically that this Act shall apply to certain things. 
Now, it says specifically also that it shall not apply to any other trans¬ 
portation or sale of natural gas, than this particular kind. 

If it does not apply to any other transportation than natural gas, how 
in God's name does it apply to transportation of coal or to oil or to citrus 
fruits ? 

59 MR. LEVENTHAL: The question, it seems to me, your Honor, is 

a case where the whole setting of the Natural Gas Act is carried out by the 
rules of the Commission and by the well known course of proceedings in 
considering the effect upon competitive facilities, competitive fuel, com¬ 
petitive transportation facilities. 

PRESIDING EXAMINER: That is general language; but it does not 
register with me, because I know of no such case in the some fourteen 
or fifteen years that I have been here. 

MR. LEVENTHAL: Well, those matters are traditionally presented 
at all these proceedings and I believe are required to be presented. There 
is a case in the Court of Appeals for the District of Columbia -- 

PRESIDING EXAMINER: The effect on the burning of gas instead 
of coal? 

MR. LEVENTHAL: I am sorry, I didn't understand what you 
meant. 


PRESIDING EXAMINER: The basic oil involved in the past has 
been the question of whether or not the burning of gas, particularly under 
boilers, has an adverse effect — such an adverse effect — on competing 
fuels, particularly coal — which is the only one that I know that has already 
been talked about — that the case should not be — that the permit should 
not be granted --or that the license should not be granted. 

60 After all, Section 15 is pretty blind, isn't it? That is why I am 
looking for light. How far does this go? Do you conceive that this Commis¬ 
sion has to say to Texas Eastern, acting under Section 7 (b), that a better 
system of delivery of natural gas at cheaper rates, having been shown, 

that it may use that better system and may therefore stop using the pres¬ 
ent system? 

Suppose it reaches that. Does this Commission have to go any 
farther than that? Does it have to issue any license of any kind as to 
whether they can pump oil through there? Does it have to tell them? Or 
can it tell them by any power it has that it has got to pull that line up or 
leave it there to rust? 

That is the crux of this thing. Where do you get across to what we 
have to do with what they do with the line if the Commission finds under the 
conditions of this Act — and that is certainly not new — we have it before— 
there have been hundreds of cases actually of abandonment of sections of 
pipe line in the ground -- and allow the company to use other than alterna¬ 
tive and even better methods of delivery? There is nothing unknown about 
that. We have done that before. But I know of no instance where any¬ 
body has suggested that we go any farther and say "Now, you cannot let 
that pipe rust; you have got to pull it up " or "You have got to sell it to some- 

61 body else” or "You have got to start using it to pump something else 
through. " 

Now, that is where I think you get to the point where we are just 
dropping off of a cliff so far as our power is concerned. 

MR. LEVENTHAL: It is not that the Commission enters an order 
with respect to the disposition of any facilities that are retired, but that in 
order to determine whether the facilities should be retired and whether 
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replacement facilities should be constructed that the Commission does take 
into account what use is proposed to be made of the facilities. I believe 
that is customary in terms of these — 

PRESIDING EXAMINER: Let me ask you this: why is that in our 
jurisdiction? Isn't the test of the Act whether or not the public interest 
in natural gas and efficient natural gas delivery is served or not served? 
Isn't that what the law says? 

MR. LEVENTHAL: That is a first test of the Act, Mr. Examiner. 

But I submit that the overall test of the Act is the national interest. 

And that, as I say, the Examiner and the Commission sits as the 
delegate of Congress to determine the national interest, to consider the 
effect upon competition and to consider also the use in terms of feasibility. 

PRESIDING EXAMINER: Where does that say that? What part of 
the Act? 

62 MR. LEVENTHAL: If I recall, the rules specifically provided that 

competitors may be heard; that they want to know about the effect on com¬ 
petition. 

PRESIDING EXAMINER: " May admit as a party any interested 
party, state commission, municipality, or any representative of interested 
consumers or securityholders, or any competitor of a party to such pro¬ 
ceeding. " 

A competitor, however, actually in our statute is not somebody that 
would be a competitor if the same corporation goes into some other line of 
work, some other line of business. It is talking about present competitors. 
If a gas company sells gas to be fired under boilers that are now using coal, 
they are competitors with the coal people. There is no question about 
that. It has been so recognized. But at the present time, Texas Eastern 
is not in competition with either one of you two intervenors. And that is 
why I want to give you a clear cut chance to get this thing down so you won't 
bring in witnesses that are not going to be admitted and whose evidence is 
not pertinent, and also so that we know ahead of time. 

MR. LEVENTHAL: If the Examiner please, the points that I made 
in my opening statement are the points that were presented by our petition 
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for intervention. Texas Eastern filed an opposition to that petition for 
intervention substantially making the point that the Commission should 

63 not concern itself with the question of the use of the Little Inch Pipe Line; 
and the Commission permitted the petition —ordered the intervention 
over such objection. 

It seems to me that in order to make a clear record, both for the 
Commission and for the courts, we have to explore the issues which have 
been tendered by our petition for intervention. 

PRESIDING EXAMINER: Well, your petition to intervene does not 
create issues now. That is not what creates issues. The law is what 
creates issues. You tie into the law on it. If you happen to alert a point 
within the law, yes. 

MR. LEVENTHAL: I said tendered by our petition for intervention, 
by which I meant the assumptions of law that are reflected in that petition. 
And in effect Texas Eastern filed an opposition stating this whole petition 
is irrelevant, and making some of the points which the Examiner makes 
as a matter of exploration in the previous colloquy. 

And the Commission has already indicated that we should be allowed 
to intervene, I take it, to present these points, and to examine the Texas 
Eastern Corporation with respect to these points. It may be, your Honor, 
that on final conclusion, the Commission might say "Well, after thinking 
it over, these are not relevant. " Or the court might say that. 

But the matter is novel. This is the time to make the complete 

64 record and to decide what the relationships of the facts and considera¬ 
tions of law would be that will come after the case is heard. 

I think it would be — it would not be sound procedure to try to re¬ 
strict this hearing after the Texas Eastern has attempted to do so has 
not been looked upon with favor by the Commission. 

PRESIDING EXAMINER: The Commission has allowed you to inter¬ 
vene. You would not be here talking if they had not. But that is so far as 
intervention goes, so far as the Commission's order is concerned; the rest 
is in the hands of the presiding Examiner, as a matter of law, as a matter 
of what is pertinent to the issues involved. And he must, with the assist¬ 
ance of counsel, determine correctly what those issues are and hold 
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proof in line with it. And that is what I am trying to get down to right 
now. It is novel. That is why I am going into this. And this is the best 
time to do it rather than when you have a witness specifically presented. 

MR. LEVENTHAL: I do not quarrel with your statement that this is 
the best time to do it. I think the answer should be to have a complete 
explanation of the questions. 

Otherwise we may find that we are going up on a very limited record 
and that the Commission or the Court after that will decide that these were 
relevant all the time, or at least they would like to know what the facts are 
to know whether they are relevant. 

65 And we will then be in a position of having expended a lot of energy 
and of having to do it over again. 

I submit in my own view of what the Act means that they are rele¬ 
vant and that that matter would come out more clearly as the proof devel¬ 
ops. I also think that it is relevant even on a narrower -- much of the 
material is relevant on a rarrower view of the Act in so far as it bears 
upon the allegations of increased flexibility, reduced cost, and economic 
feasibility. I think that is the key, in effect, that ties many of these ques¬ 
tions into the familiar criteria of the natural gas act even in a more limi¬ 
ted reading of the statute. 

PRESIDING EXAMINER: There is one other thing that perhaps will 
get us -- I am trying to get this on a basis so that we do know where we 
are going. In regard to the abandonment, the Commission must find in 
the light of these general facts, as I understand it, as I understand the law 

— and this is open for all counsel to differ with or otherwise advise me on 

— let me put it this way: If the Commission finds that the service of 
natural gas to the existing customers! of this line and to the public which 
would be served by those who handle that gas, including potential new cus¬ 
tomers of that line, that whole system, now, would be a better gas ser¬ 
vice, a cheaper gas service, then, the Commission, under this law, would 
permit the utilization of the alternative method. And that would mean 

66 that so far as the rate base of this company would be concerned, those 
facilities that were thus no longer usable, because alternative facilities 
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had been authorized and were being used, those facilities would no longer 
be used and useful. 

And, therefore, they would not be within the rate base. Now, how 
much farther your proof or what you are going to do in regard to trying 
to show that even though those facts be true, the Commission should 
not permit it; that is the point at which I have got to be shown. 

I think that ought to be helpful to everybody, in order to help to 
keep this case on the track. 

MR. CHAPMAN: Mr. Examiner, Mr. Hargrove has made the 
statement that this is not an application for a conversion of the Little Inch 
facilities to the transportation of petroleum products. I would like to 
call the Commission's attention to page 14 of the application of the Texas 
Eastern Transmission's volume here. 

"It is applicant's intention to operate the reconverted 
Little Inch from the Baytown-Beaumont Refineries area to 
Moundsville, West Virginia as a common carrier of petrol¬ 
eum products pipeline pursuant to the provision of the Inter¬ 
state Commerce Act and subject to the jurisdiction of and 
regulation by the Interstate Commerce Commission. 

"Applicant has made an exhaustive survey of the 
markets for petroleum products, and present methods of 
transportation in areas traversed by the line and has 
reached the conclusion that the service will be in the 
public interest. 

"Applicant proposes to file rates for transportation 
which will yield a reasonable return to it and provide 
service in marketing centers at a cost to shippers which 
will be competitive with and lower than the transportation 
rates charged by existing forms of transportation, thereby 
providing reduced ultimate costs to consumers. 

"Reconversion in times of peace will eliminate the 
threat to the applicant's natural gas service attributable 
to national security provisions. And the ever-present 
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possibility that the government may require a recon¬ 
version under the dormant estate reserved by it when the 
lines were sold. 

"In time of war, the line would be ready without 
delay or the consumption of the then critical materials. 

In addition no loss of gas service will be suffered by 
applicant's customers due to sudden conversion during 
an emergency period. Peacetime conversion, which 
averts serious gas service dislocation is clearly in the 
public interest." 

Now, I submit that the applicant itself has squarely placed before 
this Commission the issue of conversion; that the applicant itself recog¬ 
nizes the broad public interest arguments that must prevail in this 
hearing. 

Now, something has been said about the abandonment proceeding and 
the power of the Commission. The Commission must bear in mind that 
the Little Inch Pipe Line is currently a captured pipe line. It belongs 
within the Commission's jurisdiction. The Commission's jurisdiction 
is exercised with respect to the right of the Texas Eastern Transmission 
Corporation to abandon it. And one of the tests is in determining whether 
or not it may abandon this pipeline. Is the public interest served? 

And as I said in my limited opening statement, 
the public interest concept which we urge upon this Commission is a great 
deal broader, and must by the nature of this proceeding, be a great deal 
broader than the simple questions of customers and gas rates — customer 
service and gas rates. 

MR. HARGROVE: Mr. Examiner, I would like to make a few points 
with respect to both of those statements. We have had a lot of talk about 
the public interest here. And I had thought that possibly it would be un¬ 
necessary to do this; because in the background of this acquisition and the 
record in Docket G-880, I think you will find most of these things. The 
fact of the matter is that that is not the first that the public interest con¬ 
sidered from a broad standpoint as distinguished from natural gas service, 
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which is what these people are talking about has been considered. 

The Surplus Property Board and the Congress considered it at 
length and in detail. They got long reports with respect to that before 
these lines were ever sold. Texas Eastern's bid, which was accepted by 
the government and for which it paid its money, did not buy these lines 
just for gas service. Texas Eastern's bid specified that the lines were 
being bought for the use in the transportation of Natural Gas or in the 
transportation of oil or oil products. And the government sold the lines 
on that basis. They retained a dormant estate which would require the 
lines to be used for that purpose. I don’t think that has any part in this 
case But if it is an issue, certainly those reports to Congress, the 
resolutions and so on, Texas Eastern's bids and government acceptance 
can be put in evidence. I do not think we need to go any further than that. 

Competition has been raised. Of course the act speaks of compe¬ 
tition, but as the Examiner pointed out they are talking about competition 
with natural gas service. They are not talking about competition with 
other types of service in natural gas, because it is natural gas service 
which the Commission regulates. On the subject of Interstate Commerce 
Commission jurisdiction, Mr. Leventhal has very aptly pointed out that 
the Interstate Commerce Commission has no certificate jurisdiction over 
products pipe lines. What Mr. Leventhal is suggesting here is that the 
Federal Power Commission assume a jurisdiction which the ICC does 
not have. And it is the ICC which has primary regulatory jurisdiction. 

In other words, he is saying because the ICC cannot hear this question, 
you, the Federal Power Commission, must. The answer is that the 
government has not seen fit to interfere with free business operation of 
those systems, and that they are not subject to anybody’s approval or 
disapproval in their initial conception. Now, on the point which has been 
raised by Mr. Chapman about the allegations in the application, I refer 
Mr. Chapman to the opening statement of the application: 

"Texas Eastern applies (a) for a certificate of public 
convenience and necessity authorizing applicant to construct; 
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(b) for permission and approval of the Commission to withdraw 

and abandon from natural gas service certain present facilities. " 

That is what we ask for in the application. 

We did say that this line is going back to products operation because 
in one respect that is related to the natural gas service. These dormant 
estate provisions under which we hold the lines can require us to take it 
out of gas service and put it back; so that it certainly is of interest to the 
Commission to know that we are eliminating the possibility of a require- 

71 ment that we do that at a time which would be highly disruptive to 
the gas service; in that relation, the fact that we are going to convert it 
to products is material to this application. And that is why we made the 
statement. 

♦ * * * * * 

MR. HARGROVE: Mr. Examiner, we have prepared evidence in 
this case, except for such policy evidence as we may elect to present. We 
will offer eight witnesses. This prepared testimony is prepared pursuant 
to the Commission's rules, and was served pursuant to the provisions of 
the Commission's rules, Section 120.8 provided for service five days in 
advance of the session or hearing in which such testimony is to be offered. 

This testimony was served by mail on November 19, 1954. And I 
am sure was received by all parties two weeks ago today. So that the five 
days, actually two weeks, has been provided for service of these papers. 

Did you have something to say, Mr. Brunner? 

MR. BRUNNER: Yes. I would like to make this statement on behalf 
of the Staff: Because of the other commitments, the Staff has not been able 
to examine the prepared testimony, nor the exhibits, in detail. I just wanted 

72 to let that be known at this time. 

****** 

76 MR. HARGROVE: Well, that presents a considerable problem to the 

applicant, Mr. Examiner. I have got 15 or more people up here for this 
case which was set for today and which we were prepared to go through 
with. We have gone to a considerable preparation to be ready today. And 
we intended to offer every one. May I ask Mr. Brunner what your plans 
or suggestions would be ? 
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MR. BRUNNER: Well, I thought this might be possible. It may 
well be there will be no cross-examination if the Staff can get available 
some time to go over these matters after listening to such testimony as 
you may put on. And that if there is no cross-examination, we would not 
ask the return of the witness. 

If there was to be some cross-examination, then we would request 
that that witness return. I might say that informally, I believe you, Mr. 
Hargrove, and Mr. Pyburn conferred with me with regard to setting this 
down at an early date. And we have attempted to cooperate to the extent 
that we could. 

I think you realize, and all parties present here realize, the heavy 
work load that has been thrown upon the Staff as a result of these indepen¬ 
dent procedure applications which will number several thousands. And in 
the light of that, and in view of that, we just haven’t had the time to go into 

77 these matters as we would have had if it had not been for the ava¬ 

lanche of applications that have been submitted in other proceedings. 

What we did attempt to do was to set this down — at least get the 
direct case in so that we could examine what material you were submit¬ 
ting so the Staff could then make an analysis of it and go forward at a later 
time. 

****** 

79 MR. LEVENTHAL: I would like to be heard briefly on the question 
of procedure at this time. I do not speak to the question of the policy 
witness coming last or first, but I have written to Mr. Hargrove on that 
and there are no differences between us so far as the procedure that he 
has now outlined. 

At the same time I took occasion to advise Mr. Hargrove when I 
wrote a week after receiving the material, and that was a matter of three 

80 working days because of the Thanksgiving week-end, to state as 
follows — and I would like to read this into the record, if I may. This is 
a letter to him dated November 29, and I have sent copies to all other 
counsel: 
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"I wish also to take this occasion after a preliminary review 
of your proposed testimony and exhibits to comment that in general 
these add very little to the summary presentation in the applica¬ 
tion, and indeed in certain respects seem to represent an effort 
to curtail the presentation already made by Texas Eastern. In re¬ 
spect to a number of salient issues, it will be necessary for me to 
adduce supporting work sheets and similar data in order properly 
to evaluate the conclusions stated and to prepare appropriate cross 
examination. I refer of course to the issues focused by our petition 
for intervention principally, for example, the quality and extent of 
gas service offered by Texas Eastern pursuant to its conversion 
project, both current service, 1957, that is, and potential future 
service, the cost of present and potential service available pursu¬ 
ant to the conversion project, the analysis of the conversion pro¬ 
ject in the light of proper utilization of gas supplies and service fa- 
81 cilities available to Texas Eastern, Texas Eastern's proposal for 

operation of Little Inch as products pipe line, including, for ex¬ 
ample, the market survey, operating plans, proposed shipping 
arrangements and projection of earnings. May I suggest that it 
would be helpful if you would arrange to make such data available 
as soon as possible. " 

The reason why I mention that is that in my own view the plans that 
I would have for proceeding with cross examination may tie in very well with 
Mr. Brunner's time schedule in that it would be my thought to ask some 
clarifying questions and such questions as I have been able to develop in the 
light of the testimony which has been submitted in advance. But as to what 
I might call the real guts of the case, the basis on which these conclusions 
are stated, we would have to have more information and would have to have 
opportunity to review that information in order to prepare cross examina¬ 
tion. 

MR. HARGROVE: Mr. Examiner, I don't — 

PRESIDING EXAMINER: I don't think counsel are going to reach any 
agreement. I think I am going to decide it. We are going to recess until 
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2:00 o'clock, with your coming back and putting on all your direct testimony. 
When you get through with all your direct testimony, except for policy wit- 
82 ness; and I will determine that when you get there, depending on what 

is then shown. Then you are going to tender your witness for cross exam¬ 
ination, and I am going to rule on whether or not they ought to be ready. If 
they are not ready, whether they forego it. Now we will go on from there, 
but I am not going to rule on any of those things now. It isn't a matter for 
counsel to agree to. I might just say this particular procedure is the prod¬ 
uct of five years of laborious work to get that which is expeditious and time¬ 
saving and therefore basic economy to the entire public involved — your 
public and the others' public. 

We will now recess. 

****** 

B. D. GOODRICH 

84 called as a witness, having been first duly sworn, was examined and testi¬ 
fied as follows: 

DIRECT EXAMINATION 
BY MR. HARGROVE: 

Q. Please state your name. A. B.D. Goodrich. 

Q. Where do you reside, Mr. Goodrich? A. Shreveport, Louisiana. 

Q. By whom are you employed ? A. Texas Eastern Transmission 
Corporation. 

Q. In what capacity? A. Vice President and Chief Engineer. 

Q. Mr. Goodrich, have you prepared written testimony covering 
your proposed testimony in this docket? A. Yes, sir, I have. 

Q. I hand you a copy of a booklet containing under "Tab 1, " some 
54 pages of printed testimony entitled, "Prepared Testimony; B. D. Good¬ 
rich, " and ask you if that is your testimony. A. Yes, sir, it is. 

Q. Is that true and correct to the best of your knowledge, informa¬ 
tion and belief ? A. Yes, sir, it is. 

***** 


* 
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89 


MR. HARGROVE: In the front of the volume of exhibits will be found 
a cross-reference sheet giving the title of the exhibit, the witness who 
testifies to it, and the hearing exhibit number, which Texas Eastern would 
ask to have marked by the Examiner, and it cross-references it back to 
the original application to show what the application exhibit number was, 
if that particular hearing exhibit was an exhibit attached to the application. 

I should like to ask that the exhibits be marked for identification in 
the manner set forth on that sheet, and request that the reporter trans¬ 
scribe that sheet into the index of the first volume of the transcript. 

****** 
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PRESIDING EXAMINER: That is actually four sheets ? 

90 MR. HARGROVE: Yes, sir. 

PRESIDING EXAMINER: That will be done. The exhibits are identi¬ 
fied in that fashion. 

(The documents above referred to were marked for identification as 
exhibits 1 through 23.) 

91 PRESIDING EXAMINER: Now, we are at Exhibit 23. We now have 

92 23 exhibits and the next exhibit is 24. Is there any objection to the admis¬ 
sion of Mr. Goodrich’s testimony, by anyone else? 

Hearing none, it is admitted and it will be marked as Exhibit 
Number 24. 

(The document referred to was marked for identification as exhibit 
No. 24, and received in evidence.) 

MR. CHAPMAN: Mr. Examiner, again I am not familiar with the 
rules, but if necessary, I here note an exception to your ruling. 

PRESIDING EXAMINER: Very well, I will rule that the objections 
stand as exceptions if overruled. 

For the benefit of counsel not familiar with our procedure, this is 
exactly in line with the Commission's planning and rules. As far as this 
man being an expert is concerned, I think he qualifies, both by education 
and his position as chief engineer. 

He therefore would qualify under the rule. I also might say that 
this Commission is one of those that has taken the recommendations of the 
President's conference with respect to expediting hearings, to heart, and 
has done a pretty good job on it. We have been congratulated generally 
on this procedure. 

Now, go ahead with the witness. 

93 MR. HARGROVE: I am ready with the next witness. 

PRESIDING EXAMINER: You are excused subject to cross- 

examination. 

(Witness excused.) 

MR. HARGROVE: I will caH Mr. W. E. Ball. 


called as a witness, having been first duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION 
BY MR. HARGROVE: 

Q. Please state your name. A. Wilton E. Ball. 

Q. Where do you reside, Mr. Ball? A. I reside in Shreveport, 
Louisiana. 

Q. By whom are you employed? A. Texas Eastern Transmission 
Corporation. 

Q. In what capacity? A. I am manager, sales billing and statistics. 

Q. Mr. Ball, have you prepared a written statement of your testi¬ 
mony in this proceeding? A. I have, sir. 

Q. Is this document which I hand you under Tab No. 2, entitled, 
"Prepared Statement of Testimony of Wilton E. Ball, " comprising some 
94 12 pages, the testimony which you prepared? A. It is, sir. 

Q. Is that testimony true and correct to the best of your knowledge, 
information and belief? A. It is, sir. 

Q. Would you give this testimony under oath, if this same testi¬ 
mony was elicited from you by question and answer, in this proceeding ? 

A. I would, sir. 

MR. HARGROVE: Mr. Examiner, I offer in evidence the testimony 
of Wilton E. Ball. I ask that it be marked as Exhibit 25, and received in 
evidence as such exhibit. 

PRESIDING EXAMINER: The same objection? 

MR. CHAPMAN: I would like to note the same objection and call 
the Court's attention to the fact that the expedition of proceedings cannot 
be used to defeat the right of cross-examination, which is a part of the 
adjudicative proceeding. 

PRESIDING EXAMINER: You don't cross-examine until after the 
direct testimony is in so you would be exactly where you are now. 

MR. CHAPMAN: Perhaps I didn't make my position clear. I feel 
I have a right to observe the witness respond to question and answer. 
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Observe his demeanor while he testifies on the witness stand so I can see 

95 the point where he hesitates or does not. make himself particularly clear 
so I can select those points for more vigorous cross-examination than 
in other areas. 

PRESIDING EXAMINER: Your point is made. The testimony of 
Ball has been marked Exhibit 25 and it is admitted in evidence. 

(The document above referred to was marked for identification 
as Exhibit No. 25 and received in evidence.) 

MR. CHAPMAN: To save time, may I have a continuing objection 
to this form of procedure? 

PRESIDING EXAMINER: You may. 

MR. HARGROVE: With respect to this procedure, Mr. Examiner, 

I might also point out if we did do it by question and answer we would 
have prepared it in the same manner beforehand and it would be just a 
question of reading it instead of putting it in, in print. 

PRESIDING EXAMINER: You may proceed. 

MR. HARGROVE: That is all the direct of Mr. Ball. 

PRESIDING EXAMINER: You are excused subject to cross- 
examination. 

(Witness excused.) 

PRESIDING EXAMINER: Now, may the Examiner inject: I like to 
have my exhibits admitted as they are qualified. The direct testimony of 
Mr. Goodrich and Mr. Ball qualify these exhibits as being pertinent and 

96 relevant and therefore they should be admitted now and not after cross- 
examination. 

Cross-examination does not test the relevance, it tests the weight. 

It is therefore in my opinion confusing to have exhibits admitted only 
after cross-examination. 

MR. HARGROVE: In that case, Mr. Examiner, there are certain 
of the hearing exhibits which I should offer at this time, also. 

PRESIDING EXAMINER: Please do. 

MR. HARGROVE: I offer in evidence, as covered by the testimony 
of Mr. Goodrich, Hearing Exhibits 1, 2, 3, 13, and that is all at this time. 


The other exhibits which Mr. Goodrich testified to must also be 
qualified by certain other witnesses and I will not offer them until all wit¬ 
nesses testify and have completed their testimony. 

I offer in evidence as related to the testimony of Mr. Ball, Ex¬ 
hibits 4, 5 and 6. 

PRESIDING EXAMINER: Is there any objection to the admission of 
testimony, or any objection at all, this being a little different point? Is 
there anybody? Hearing no objection, they are admitted. They are 
relevant. 

(Documents heretofore marked for identification exhibits 1, 2, 3, 

4, 5, 6 and 13 were received in evidence.) 

MR. HARGROVE: I call as vmy next witness, Mr. C. W. Marvin. 
Thereupon 

C. W. MARVIN 

called as a witness, and having been first duly sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION 
BY MR. HARGROVE: 

Q. Please state your name. A. C. W. Marvin. 

Q. Where do you reside, Mr. Marvin? A. Shreveport, Louisiana. 

Q. By whom are you employed? A. Texas Eastern Transmission^. 
Corporation. 

Q. In what capacity? A. I am chief, plans and research division, 
engineering department. 

Q. Mr. Marvin, have you prepared a written statement of your 
testimony which you intend to give in this proceeding? A. I have. 

Q. Mr. Marvin, I show you transcription of testimony comprising 
7 pages numbered under Tab 3, in a volume of prepared statements of 
direct testimony entitled, "Prepared Statement of Testimony of C. W. 
Marvin, " and ask if that is the testimony which you prepared? A. That is. 

Q. Mr. Marvin, if this same testimony was elicited from you by 
question and answer, would you testify under oath in exactly the same— 
to exactly the same facts that you have stated in this prepared testimony? 


A. I would. 

Q. Is this testimony true and correct to the best of your know¬ 
ledge, information and belief? A. It is. 

MR. HARGROVE: Mr. Examiner, I offer the prepared statement of 
Mr. Marvin as Exhibit 26. I also offer in evidence exhibits numbered 7, 

8 and 9. 

PRESIDING EXAMINER: Is there any objection, other than the 
continuing objection with regard to the prepared testimony? They are 
admitted. 

(Documents heretofore marked for identification as Exhibits 7, 8, 

9 and 26 were received in evidence.) 

MR. HARGROVE: That is all. 

PRESIDING EXAMINER: You are excused subject to cross- 
examination. 

(Witness excused.) 

MR. HARGROVE: I made it clear that the testimony has been 
served pursuant to the requirements of the Commission rules, pursuant to 
service five days in advance. All this testimony was served at the same 
99 time pursuant to the requirements of that rule. 

PRESIDING EXAMINER: I believe your general statement at the 
beginning covered that. 

MR. HARGROVE: I call Mr. I. D. Bufkin. 

Thereupon 

I. D. BUFKIN 

called as a witness, having been first duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION 
BY MR. HARGROVE: 

Q. Please state your name. A. My name is I. D. Bufkin. 

Q. Where do you reside, Mr. Bufkin? A. I live in Shreveport, 
Louisiana. 

Q. By whom are you employed? A. By Texas Eastern Trans¬ 
mission Corporation. 


Q. In what capacity. A. I am manager of rates. 

Q. Mr. Bufkin, have you prepared a written statement of your 
testimony, for presentation in this docket? A. I have. 

Q. I show you a document filed under Tab 4, in a booklet of pre¬ 
pared statements of direct testimony, consisting of three pages and en- 

100 titled "Prepared Testimony of I. D. Bufkin. " Is that the testimony 
which you prepared? A. It is. 

Q. Is this testimony true and correct to the best of your knowledge, 
information and belief? A. It is. 

Q. Mr. Bufkin, if this testimony was elicited from you by question 
and answer, under oath, would you give the same testimony as appears 
here in written form? A. I would. 

Q. I offer the testimony of Mr. Bufkin in evidence as Exhibit 27 
and I also offer Exhibit 10. 

PRESIDING EXAMINER: Is there any objection other than the con¬ 
tinuing objection with regard to prepared testimony? Hearing none, 
the offer is accepted and the evidence is admitted. 

(The documents above referred to, heretofore marked for 
identification as Exhibit 10 and Exhibit 27, were received in evidence. 

PRESIDING EXAMINER: You are excused subject to cross- 
examination. 

(Witness excused.) 

MR. HARGROVE: I call Mr. John S. Adams. 

Whereupon 

JOHNS. ADAMS 

called as a witness, having been first duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION 

101 BY MR. HARGROVE: 

Q. Please state your name. A. John S. Adams. 

Q. Where do you reside, Mr. Adams? A. In Shreveport, Louisiana. 

Q. By whom are you employed ? A. By Texas Eastern Transmis¬ 
sion Corporation. 
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Q. In what capacity? A. As head of the gas purchase section, 
gas supply department. 

Q. Mr. Adams, have you prepared a written statement of your 
testimony for presentation in this proceeding? A. Yes, sir, I have. 

Q. Mr. Adams, I show you a document under Tab 5, in a booklet 
of prepared statements of direct testimony, consisting of four pages, 
entitled, "Prepared Statement of Testimony of John S. Adams, ” and ask 
you if that is the testimony which you prepared? A. Yes, sir, it is. 

Q. Is that testimony true and correct to the best of your knowledge, 
information and belief? A. It is. 

Q. Mr. Adams, if this same testimony were elicited from you by 
102 question and answer, under oath, would you give exactly the same facts 
as are here stated in prepared form? A. I would. 

MR. HARGROVE: That is all the direct of Mr. Adams. 

PRESIDING EXAMINER: You are excused subject to cross- 
examination. 

(Witness excused.) 

MR. HARGROVE: I would like to offer in evidence as Exhibit 28, 
the prepared testimony of John S. Adams. That is the only offer I have to 
make right now. Exhibit 28 is the testimony of Mr. Adams. 

PRESIDING EXAMINER: Except for the continuing objection with 
regard to prepared testimony which I have overruled, I hear no objection 
and the evidence is admitted. 

(The document above referred to was. marked for identification 
Exhibit No. 28 and received in evidence.) 

MR. HARGROVE: I call Mr. Orvil S. Carpenter. 

Whereupon 

ORVIL S. CARPENTER 

called as a witness, having been first duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION 
BY MR. HARGROVE: 

Q. Please state your name. A. Orvil S. Carpenter. 
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103 Q. Where do you reside, Mr. Carpenter? A. Shreveport, Louisiana. 

» 

Q. By whom are you employed? A. Texas Eastern Transmission 
Corporation. 

Q. In what capacity? A. Vice President and Comptroller. 

Q. Mr. Carpenter, in connection with your testimony in this docket, 
have you prepared a principal statement of that testimony? A. I have. 

Q. Mr. Carpenter, I show you a statement filed under Tab 6 in a 
booklet of prepared statements of direct testimony, comprising 17 pages 
entitled, "Prepared Statement of Orvil S. Carpenter," and ask you if that 
is the testimony you prepared? A. It is. 

Q. Is this testimony true and correct to the best of your knowledge, 
information and belief? A. It is. 

Q. Mr. Carpenter, if this testimony was elicited from you by ques¬ 
tion and answer under oath, would you testify to the same facts as are here 
set forth in written form? A. I would. 

MR. HARGROVE: That is all the direct we have of Mr. Carpenter. 

PRESIDING EXAMINER: You are excused subject to cross-examina¬ 
tion. 

MR. HARGROVE: I offer in evidence as Exhibit 29 the prepared testi¬ 
mony of Mr. Carpenter, and I would now like to offer in evidence also Exhi¬ 
bit 11, parts of which are covered by the testimony of Messrs. Bufkin, A da ms, 
Goodrich and Carpenter. I would like to also offer Exhibit 12, covered by 
Messrs. Goodrich and Carpenter. I would also like to offer Exhibit 14, Ex¬ 
hibit No. 16, Exhibit No. 17, and Exhibit No. 18, all covered by the testi¬ 
mony of Mr. Carpenter. That is 11, 12, 14, 16, 17, and 18. 

PRESIDING EXAMINER: Is there any objection to the admission of the 
prepared testimony as Exhibit 29, other than the standing objection which has 
been overruled? Hearing none, it is admitted. 

(THE DOCUMENT ABOVE REFERRED TO WAS MARKED FOR 
IDENTIFICATION AS EXHIBIT NO. 29 AND RECEIVED IN EVIDENCE.) 

MR. HARGROVE: I call Mr. W. A. Kemp. 

PRESIDING EXAMINER: Just a minute. 

The exhibits enumerated in addition thereto, as having been qualified, 

No. 11 having been qualified by three witnesses and No. 12 having been 
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qualified by two witnesses, No. 14, 16, 17 and 18, having been qualified 
by Mr. Carpenter, they are admitted. 

105 (THE DOCUMENTS ABOVE REFERRED TO, HERETOFORE MARKED 

FOR IDENTIFICATION AS EXHIBITS NOS. 11, 12, 14, 16, 17 and 18, WERE 
RECEIVED IN EVIDENCE. ) 

Whereupon WILLIAM A. KEMP called as a witness, having been first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. HARGROVE: 

Q. Please state your name. A . William A. Kemp. 

Q. Where do you reside, Mr. Kemp? A. In Shreveport, Louisiana. 

Q. What is your occupation ? A. I am an independent consulting 
engineer. 

Q. And by whom were you retained in connection with this proceeding? 

A. Texas Eastern Transmission Corporation. 

Q. Mr. Kemp, have you prepared a statement of your testimony in 
connection with this proceeding, in written form ? A. Yes, sir. 

Q. Mr. Kemp, I hand you a document filed under Tab 7 in a prepared 
booklet of statements of direct testimony, consisting of 7 pages, entitled, 
"Prepared Statement of W. A. Kemp, " and ask you if that is the testimony 
106 which you have prepared? A. Yes, sir, it is. 

Q. Mr. Kemp, is this testimony true and correct to the best of your 
knowledge, information and belief ? A. Yes, sir. 

Q. If this testimony was elicited from you by question and answer, under 
oath, Mr. Kemp, would you testify to exactly the same facts as are here set 
forth in written form ? A. Yes, sir, I would. 

MR. HARGROVE: That is all the direct of Mr. Kemp. 

PRESIDING EXAMINER: You are excused subject to cross-examina¬ 
tion. 

THE WITNESS: Thank you, sir. 

(Witness excused.) 

MR. HARGROVE: I call Mr. J. W. Hargrove. 
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Excuse me. Prior to that I would like to offer in evidence as the direct 
testimony of Mr. Kemp, Exhibit 30. I would like also to offer Exhibit 15. 

107 PRESIDING EXAMINER: Is there any objection other than the stand¬ 

ing objection to the prepared testimony being admitted as Exhibit 30? 
Hearing none, it is admitted. 

(THE DOCUMENTS ABOVE REFERRED TO WAS MARKED FOR 
IDENTIFICATION AS EXHIBIT NOS. 15 and 30 AND RECEIVED IN EVI¬ 
DENCE.) 

PRESIDING EXAMINER: Is there any objection to Exhibit 15, which 
has been qualified by the witness, Kemp? Hearing none, if is admitted. 
Whereupon J. W. HARGROVE called as a witness, having been first 
duly sworn, was examined and testified as follows: 

DIRECT EXA MINA TION 
BY MR. HARGROVE: 

Q. Please state your name. A. J. W. Hargrove. 

Q. Where do you reside ? A. Shreveport, Louisiana. 

Q. By whom are you employed? A. Texas Eastern Transmission 
Corporation. 

Q. What is your position, Mr. Hargrove ? A. Vice President and 
Secretary. 

Q. Mr. Hargrove, in connection with your testimony in this case, 
did you prepare a statement in written form of that testimony ? A. Yes, 
sir, I did. 

Q. I show you a document filed under Tab 8 in a booklet of prepared 
statements of direct testimony, consisting of four pages entitled, "Prepared 
Statement of J. W. Hargrove, " and ask you if that is the one you prepared? 

108 A. It is. 

Q. With one exception, is that testimony true and correct to the best 
of your knowledge, information and belief? A. Yes, it is. 

Q. With that same exception, if this testimony was elicited from you 
by question and answer under oath would you here testify to the same facts 
as are here set forth in written form? A. Yes. 
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Q. Do you have one change to make in your testimony, Mr. Hargrove ? 

A. Yes, I do. 

Q. What is that? A. My position is no longer Secretary and Treas¬ 
urer. It is now Vice President and Secretary. 

Q. As Vice President and Secretary, what are your primary duties 
with Texas Eastern Transmission Corporation? A. I have the same duties 
as Secretary as I had before and I now continue to have general supervision 
over the financing plans of the company. 

MR. HARGROVE: That concludes the direct of Mr. Hargrove. 

PRESIDING EXAMINER: You are excused subject to cross-examina¬ 
tion. (Witness excused.) 

MR. HARGROVE: I would like to offer in evidence Exhibit 31, the 
prepared testimony of J. W. Hargrove. I would like also to offer in evi¬ 
dence Exhibits numbered 19, 20, 21, 22 and 23. 

PRESIDING EXAMINER: Is there any objection other than the standing 
objection to prepared testimony, to the testimony of Mr. Hargrove being 
admitted as Exhibit 31 ? Hearing none it is admitted. 

(THE DOCUMENT ABOVE REFERRED TO WAS MARKED FOR 
IDENTIFICATION AS EXHIBIT NO. 31 AND WAS RECEIVED IN EVI¬ 
DENCE. ) 

PRESIDING EXAMINER: Is there any objection to the Exhibits 19 through 
23? Hearing none, they are admitted. 

(DOCUMENTS HERETOFORE MARKED FOR IDENTIFICATION EX¬ 
HIBITS 19, 20, 21, 22 and 23 WERE RECEIVED IN EVIDENCE.) 

MR. HARGROVE: With reference to any of these exhibits and the 
testimony of these witnesses, our witnesses have most of their work papers 
with them. If any party desires to see those work paper?, they are available 
upon request. 

We are ready to offer our witnesses for cross-examination now, Mr. 
Examiner, and we propose to offer first, Mr. W. E. Ball. 

I will state the order in which we propose to offer these witnesses 
for cross has been selected because we felt that what might be the least 
controversial witnesses are those whose testimony probably would inspire 
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110 less cross-examination than the others and we offer them first that 
they may not be detained as long as some of the others who are testifying 
about matters about which there might be more questions. 

PRESIDING EXAMINER: Mr. Ball may resume the stand. 

Whereupon WILTON E. BALL recalled as a witness, having been 
previously duly sworn, was examined and testified further as f ollows: 

PRESIDING EXAMINER: The staff is not ready to go ahead with Mr. 

Ball? 

MR. BRUNNER: We are prepared to go last. We are not fully pre¬ 
pared to cross-examine at this time. We may later have some questions of 
the witness. 

PRESIDING EXAMINER: You may proceed in such order as you choose. 

The customer companies, let's begin with you. Do you have any cross- 
examination ? 

MR. BRAUN: Philadelphia Electric Company has no questions. 

PRESIDING EXAMINER: Let's take Mr. Mann. 

MR. SCHREIBER: May I ask a question or two of Mr. Ball ? 

PRESIDING EXAMINER: Yes. 

111 CROSS-EXAMINATION 

BY MR. SCHREIBER: 

Q. Mr. Ball, in your Exhibit 6 showing the growth requirements of the 
system, did you not contemplate any additional requirements by any of the 
market companies ? A. No, sir. 

Q. Why not? A. We have made no application for additional sales 
and we are showing only what is not authorized. 

Q. Has Texas Eastern made any study with respect to future additional 
requirements of its marketing companies ? A. Certainly our customers have 
been contacted as to their needs, but as to the fullest extent of that survey, I 
am not familiar. 

Q. Texas Eastern did communicate with certain of the marketing com¬ 
panies with respect to future needs ? A. Yes, sir. 

Q. Insofar as at least that limited investigation was concerned, did it 
show any interest in an increased demand for greater allocations of gas than 

are presently certificated? 

****** 
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198 PRESIDING EXAMINER: Who is next? 

MR. ENGEL: Mr. Examiner, I have a couple of questions. 

PRESIDING EXAMINER: Who do you represent ? 

MR. ENGEL: The City of Pittsburgh. 

PRESIDING EXAMINER: Thank you. 

CROSS-EXAMINATION 
BY MR. ENGEL: 

Q. On Schedule 2, Exhibit 6, you have set forth the system gas bal¬ 
ance, assuming conversion of the Little Inch line. I notice that for each of 
the years—and I am now referring to pages 1, 2 and 3— it shows the Mcf, 
as 15. 025 psia—it shows a declining trend in total requirements. I s that 
correct? A. That is correct. 

Q. In other words, for 1957, you project—well, let me ask you, what 
do you project as the total Mcf requirement for the year 1957? A. It is no 
change from Schedule 1. I am sorry. Would you repeat your question ? 

MR. ENGEL: Read it back. 

(The question was read by the Reporter.) 

BY MR. ENGEL: 

Q. Assuming Conversion. A. As far as sales are concerned, there 
is no change between the two schedules, but there is a reduction in total 
requirements between the two schedules because of the red figures contained 
on line 5. 

Q. Give me the Mcf figure, which would be Column N of Schedule 2 of 
page 1, Exhibit 6. I refer now to that 493 million. I would just like for you 
to put it in the record. A. I didn't follow your question. 

Q. You showed 493, 526, 48 5 Mcf as the projected total requirements 
for the year 1957, is that correct? A. That is correct. 

Q. And the same figure for the year 1958, is 484 million, is that cor¬ 
rect. A. That is correct. 

Q. For 1959, there is a slight increase. 487 million, is that correct? 

200 A. That is correct. 

Q. You have three companies that serve the Pittsburgh metropolitan 
area, the Equitable Gas Company, the Peoples Natural Gas Company, which 


* 


V 

y 

< 



i 

4 


4 


4 


4 


■f 


201 


421 

is a subsidiary of the Consolidated Natural Gas System, and the Manufacturers 
Light and Heat Company, which is a subsidiary of the Columbia Gas and 
Electric System. 

Have you received any estimates from any of these companies with 
respect to their projected requirements for the years 1957, ' 58 and T 59? 

A. No, sir. 

Q. Do you know whether or not they have an expanding market in the 
Pittsburgh area ? A. I should hope they do, sir. 

Q. How did you arrive, then, at the estimated requirements which these 
companies would have for that period ? 

PRESIDING EXAMINER: We are again dealing with complete miscon¬ 
ception here. I am going to take over here in a minute and straighten this 
out if it has to be, but I don’t see why it has to be. Perhaps some of you men 
who haven’t been used to this are confused. I am going to make certain sug¬ 
gestions right now, and I think it will help everybody in this connection: In 
the first place, the Witness has said that his total requirements—when you 
are talking about that figure, whether it is on two—Schedule 2 or Schedule 
1—that his total requirements involve this matter of the so-called 20-inch 

pipeline, or the Little Inch excess supply. It involves that figure. 

Both of them do. 

Now actuaHy, the net intake of supply, on Schedule 1, is less—in 
other words, it is net, after deducting from his so-called total—the amount 
that is turned back to United, and it would therefore be exactly the same 
figure as Schedule 2, except for the fact that there has always been a slight 
increase in fuel requirements. So you have had a reduction to get back to 
actual, net gross requirements—gas supply requirements—and then you 
have added a little bit more use of that for fuel. Now, that is all there is 
to it. Therefore, in fact, let’s ask him just one question—that is, what you 
want to know—in fact, as a matter of net gas supply available to this com¬ 
pany, and useable through the facilities proposed, assuming the construction 
of the new line to Kosciusko, you have more gas than you had before, haven’t 
you? 
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MR. ENGEL: I would ask, "Do you have more gas?" 

PRESIDING EXAMINER: I will ask it, "Do you have more gas than 
you had before ?” Supply. 

BY MR. ENGEL: 

Q. More or less? A. We have the same supply of gas. It is all under 
contract, sir. 

202 PRESIDING EXAMINER: But you turned some of it back. You didn’t 
use it. I said available to be usedo 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: Then, you have more ? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: That is the net effect. So it couldn’t pos¬ 
sibly hurt any customers who are looking for more, because they have avail¬ 
able more, and useable more. That is the matter of fact. That is why I 

have said from the beginning it is perfectly clear. It is a matter of sitting 

out 

down and taking four or five figures right / of here. And I am not a mathe¬ 
matician or an engineer, but I do have to sweat through some of these things. 

MR HARGROVE: Mr. Examiner, also with reference to counsel's last 
question, I would refer you to Exhibit 5, "Basic factors used in estimating 
future requirements. " All three of those companies are discussed under 
Portion A, customers under DCQ rate schedules and I again point out the 
fact that the service agreements of Texas Eastern on file with the Commis¬ 
sion provide for fixed quantities. They are not requirements contracts. They 
do not increase. They remain the same indefinitely unless and until a new 
contract is negotiated. 

PRESIDING EXAMINER: And filed and aHocated. 

203 Is there anything further? 

MR. ENGEL: I have nothing further. 

jfc $ j(c 

REDIRECT EXAMINATION BY MR. HARGROVE: 

Q. Mr. Ball, Mr. Chapman asked you a question about any liability 

with regard to the United exchange arrangement, whether it was a liability 
to Texas Eastern. Do you keep the records, or do you know what Texas 
Eastern pays for gas in the field? A. I have knowledge of the approximate 
average price. 
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Q. Do you know what it is exactly? A. Not exactly. 

Q. Do you know what the United Gas rate of Texas Eastern at Long¬ 
view is, exactly? A. No, sir. 

Q. Do you know what Texas Eastern’s reserve position is, precisely? 
A. No, sir. 

204 Q. Does Mr. Adams know those things ? A. Yes, sir. 

MR. HARGROVE: That is all. 

PRESIDING EXAMINER: You are excused. 

MR. LEVENTHAL: I have some further cross-examination, Mr. 
Examiner, which has arisen out of the developments of the preceding cross- 
examination. 


PRESIDING EXAMINER: AH right. 

MR. HARGROVE: Mr. Examiner, I am not objecting to anything Mr. 
Leventhal is going to say. I would Uke to state this, however: To the extent 
that such questions may relate to the supply feature of this exhibit, this wit¬ 
ness for personal reasons needs to get back to Shreveport and actually Mr. 
Adams is much better prepared to answer questions about the supply por¬ 
tions, anyway. So as between the two, I am sure he would appreciate it 
and I think you would get better answers if we proceeded with Mr. Adams, 
if it relates to supply. 

MR. LEVENTHAL: As you know, I deferred examination of this wit¬ 
ness because I thought that Mr. Adams would be an acceptable source of 
information, and I was aware of Mr. BaU’s urgent personal needs of the 
moment, but there is something which has been developed now which I 
feel I don't Uke to leave in the record in its present state and I will reserve 
most of the questions that I feel can be handled by Mr. Adams for that part 

205 of the case. RE CflOSS-EXAMINATION BY MR. LEVENTHAL: 

Q. I think a convenient point of departure for me would be to take 

your last statement, Mr. Ball, in which, if I understood you correctly, you 
stated that the Examiner was correct that more supply of gas is available 
for use as a result of the conversion. Is that correct? A. That is cor¬ 
rect, sir. 
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Q. Would you state that that was true of the year 1959, as well 
as the year 1957, in your projection on your Exhibit 11 ? A. I don't 
think I have full knowledge of the supply picture in order to answer your 
question intelligently. 

Q. Then, what did you mean when you said it was correct when 
the Examiner asked you the question that there was more supply available 
for use as a result of the conversion ? What did you mean by that ? If you 
can't answer the question for 1959, what did you mean when you answered 
for 1957? A. I will take a pay situation in field purchases. It is such 
that as the deliverability of the field decreases, the take or pay situation 
decreases. As these things balance themselves out on Schedule 2, we 
are reducing the takes at Kosciusko, which means that if we needed to, 
we could increase our purchases there to meet future obligations. 

206 Q. Is the statement that you made to the Examiner, or the confir¬ 

mation that you made of the Examiner's statement, that more supply is 
available for use as a result of conversion, exactly the same as saying 
that as a result of the conversion, you do not have excess supplies which 
you must deliver to United at Castor, is that one and the same thing ? 

A. Yes, sir. 

Q. It is. I see. In regard to the statement that I started off with 
today, in clarifying the record, on pages 144 of the transcript, it was 
asserted as your testimony—and you confirmed—that the reason why de¬ 
liveries to United Gas at Castro, Louisiana, disappear, is that, 'We can 
get that gas”—that is gas which you have to take in the Texas fields, is 
that correct? A. Yes, sir. 

Q. "Over to Kosciusko, Mississippi, which can be carried up the 
Kosciusko system and at present it can't possibly be gotten up the system, 
so it is in effect dumped to United." 

Now, I ask you whether you repeat that this development, that there 
is no longer any delivery to United of this excess gas, as a result of the 
conversion, and solely a result of the conversion, in 1957, in your pro¬ 
jection. 

PRESIDING EXAMINER: Could we modify that question to ask him 
if it is the result of a construction of a new line, because it is the 
new line that carries the gas. 


425 


MR. LEVENTHAL: I am taking the exhibits in their present form. If 
you want to construe the word conversion throughout— 

PRESIDING EXAMINER: I am not thinking of the other line at all. I 
am thinking of the line that will take the cost and the construction of the new 
line. ! 

MR. LEVENTHAL: The process of conversion involves a number of 
new elements. I don't know which it is. I see it only as conversion and he 
can sub-divide what accounts for it. 

PRESIDING EXAMINER: Go ahead. 

THE WITNESS: Because of building new facilities, the delivery to United 
disappears. 

BY MR. LEVENTHAL: 

Q. I now direct your attention to Schedule 1, Exhibit 6, and to page 3 
of that schedule, and to lines 8 and 9. There, for the line referring to ex¬ 
change contract deliveries to United Gas at Castor, Louisiana, as 20-inch 
excess supply, no figure is shown. This is in the absence of conversion. 

A. That is correct. 

Q. It would therefore be true that even if there were no conversion 
project, that the excess deliveries to United Gas at Castor would disappear in 
208 two years, is that correct ? A. By 1959, yes, sir. 

MR. HOLGROVE: That is five years, I believe, counsel. 

MR. LEVENTHAL: Two years of the projection. The years before 
1957 can't be influenced in any event by this proceeding. 

BY MR. LEVENTHAL: 

Q. And what accounts for that, Mr. Ball ? A. As I have stated pre¬ 
viously, as the gas is taken from the fields, the deliverability of the fields 
decreases and our obligations to take such gas decreases. 

Q. So that it is true only for two years that it is the conversion project 
which assists the company in terms of getting rid of its excess supplies, 
or not having to deliver to United its excess supplies at Castor, Louisiana. 

That is only a matter of two years duration, is that correct ? A. I don't 
under stand the question. 

MR. LEVENTHAL: I have phrased the question clumsily. Let me see if 
I can rephrase it. 
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BY MR. LEVENTHAL: 

Q. You stated that in effect one advantage of the conversion project 
is that it does not require the company to delivery its take-or-pay-for gas, 
its excess gas, to United at Castor, Louisiana. A. That is correct. 

209 Q. That advantage is an advantage of only two years’ duration, is 
that not so ? A. That is correct. 

Q. Now, in answer to the question raised by the attorney for the City 
of Pittsburgh, you brought out that the figure for total requirements was 
not only the sales statements, but also, really, certain supply arrange¬ 
ments, or that it reflected certain supply arrangements. 

I would like to ask you how it comes about that—I would like to ask 
you to advise us of what the customer requirements are, or are projected 
to be, on an annual basis, assuming no conversion for the years 1957, 1958 
and 1959. A. As contained on line 2? 

Q. You tell me if that is all of it. I say "sales" on line 2, but in 
other words, as I look at this table, it is something like a corporation bal¬ 
ance sheet. There are a lot of assets, and a lot of liabilities, and some of 
them set each other off, and you are looking for the net worth. That is 
how I want to approach this. There are a lot of figures of requirements and 
a lot of figures of supplies but somewhere is the nugget of what you are actu¬ 
ally delivering to customers, or what you would project as customer require¬ 
ments. If that is all in line 2, that is fine, but I want all of the items that 
make that up, in answer to my question. A. All sales to customers are 

210 contained on line 2. 

Q. Then, it is a fact that according to the exhibit 11, referring to 
schedule 1, in the year 1957 you show, on an annual basis, 430 million Mcf, 
as sales to customers, approximately, and that in the year 1958 you show, on 
an annual basis, 427 million Mcf sales to customers, a decline of—it is 
really not quite 3 million, perhaps 2. 5 million Mcf, is that correct? A. 

That is correct. 

Q. That is without conversion. 

I ask you if you can explain to me how it comes about that there is a 
decline, not in the total requirements, because I understand that is just 
an accounting proposition in large part, but in sales to customers. 
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A. Exhibit 5, page 5, I explain that for the year 1957, only, under the 
short term firm sales, that we make these sales under the DCQ rate sched¬ 
ule, only for 1957. That is only 10 months of 1957. 

PRESIDING EXAMINER: That is the basis of the difference and it 
has already been explained. 

THE WITNESS: Yes, sir, it is explained in Exhibit 5. 

MR. HARGROVE: Does the bottom of page 6 tell why you only did 
it for 1957? 

THE WITNESS: Yes, it does say so. 

211 BY MR. LEVENTHAL: 

Q. I am sorry. I don't understand what you mean in answer to Mr. 
Hargrove's question. Do you mean the sentence starting 'Tor the year 
1957 only, " as your statement of why? A. No, page 6 instead of page 5. 

Q. Do I understand the sense of your explanation is that these three 
customers who have made firm contracts for only a short term, therefore 
you have not included any projection for them subject to the expiration of 
that short-term contract ? Is that correct ? A. The sales are estimated 
not to go beyond 1957. 

Q. Am I correct in saying that the reason for it is that the basis for 
the present delivery to them is under short-term contract and that that short 
term contract expires in 1957? 

PRESIDING EXAMINER: I would like not to have to get into this. 

There have been four or five cases on this matter. Mr. Kirby will tell 
you all about it right over there. He will teU you all about it. 

Now, the simplicity of it is that there is winter gas being delivered by 
reason of the fact that the Federal Power Commission has specifically au¬ 
thorized it. Now, the testimony ties right into that which is in the record, 
which is available for anybody studying this matter to know about. It is a 

212 published order, it is in the books. It will in time be bound in a report. 

Now, we just can’t go into all the past history for you feUows. It 
is perfectly clear and it is totally repetitious to go any further. 

MR. LEVENTHAL: I submit, Y our Honor, this question and answer 
is not repetitious of one word in this hearing and if the witness prepared 
this he ought to answer the question. 
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PRESIDING EXAMINER: He can but I am telling him there is no rea¬ 
son to go into a lot of history. He is telling you there are short-term con¬ 
tracts not estimated to go beyond that period and that is based on published 
records and orders of this Commission so let’s go ahead now. Whether you 
can understand all of it, I am very sorry if you can’t but you will have to use 
extraordinary means. I think the time has come for you to bear with us 
instead of us bearing with you. , 

MR. LEVENTHAL: I don't feel I have imposed upon the Examiner at 
all in this line of questioning. 

PRESIDING EXAMINER: Let's go ahead, now, I am asking you not to 
do that. 

BY MR. LEVENTHAL: 

Q. Do I understand from the last paragraph of your Exhibit 5, that you have 
not estimated sales of short-term DCQ rate schedules ? 

PRESIDING EXAMINER: That is repetitious. We will not go any furth¬ 
er with the question. 

213 MR. LEVENTHAL: But you haven't heard the question, Your Honor. 

PRESIDING EXAMINER: I have said what you said is repetitious. You 
need not finish it . Get to some other line or let’s get through. 

BY MR. LEVENTHAL: 

Q. Will there be any sales which will take the place of these short-term 
firm sales which expire in 1957? A. We have not estimated any. 

Q. What is the significance of your reference to the deliveries to 
Algonquin becoming effective September 1st, 1957 on the last line of your 
exhibit? A. That customer was allocated a maximum daily quantity by the 
Commission under the terms of the GS rate schedule under which he received 
service. He has the option to accept a certain percentage of that. 

After September, 1957, we become obligated to deliver the maximum 
daily quantities. 

Q. Is the obligation to deliver the maximum daily quantity reflected 
in your Exhibit 11 ? 

MR HARGROVE: Exhibit 11 is not his exhibit. 

MR LEVENTHAL: I beg your pardon. Exhibit 6. 


MR. HARGROVE: Exhibit 4. 

MR. LEVENTHAL: These figures go over into Exhibit 6 also, do they 

214 not? Is that not correct? 

THE WITNESS: It reflects is, yes, sir. 

BY MR. LEVENTHAL: 

Q. And in the sales figure in Exhibit 6, are the sales figures for sales 
to Algonquin the same for ’57, *58 and’59, assuming no conversion? A. On 
a fiscal year basis, it is, beginning September 1, through August of the next year. 
That is the fiscal year between us and the customer. The figures there are the 
same. 

MR. HARGROVE: In Exhibit 4, the first customer listed is A lgonquin 
and it shows the present and the ultimate quantities under that schedule. 

MR. LEVENTHAL: The purpose of my inquiry is simply that it seemed 
to me from reading Exhibit 5 he was not including certain short-term firm 
commitments beyond ’ 57 because they were sort of allocated for Algonquin and I 
wondered how that could operate to reduce the total requirements since they 
would presumably appear in 1958 and 1959 for Algonquin. 

MR. HARGROVE: Mr. Examiner, I think most of these questions 
would be answered if the difference between the DCQ rate schedule and the GS 
rate schedule was taken into account. 

The DCQ rate schedule permits lOf) percent load factor and the GW, only 

215 a 74 percent load factor. 

BY MR. LEVENTHAL: 

Q. Mr. Ball, your data for 195--is it correct, Mr. Ball, that your 
data in Schedule 6--pardon me. Exhibit 6, Schedule 1, assuming no conver- 
sion, you have a declining amount of field purchases in Texas, in 1957 to 1948 
to 1959? A. That is correct. 

Q. Do you know whether as of 1959 there are—whether in 1959 you have 
for your total field purchases, taken all the gas required to be taken under 
the "take-or-pay-for” contract? A. That is a question for Mr. Adams of 
the Gas Supply Department, sir. , 

Q. Would you know whether there are more gas supplies available 
in 1959 without conversion than are shown on Exhibit 6, Schedule 1, page 3, 
or is that a matter for Mr. Adams ? 
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A. The latter is true. 

Q. For Mr. Adams? A. Yes. 

Q. Very well, then I won't pursue that point. 

Mr. Ball, earlier today you stated that you made forecasts for com¬ 
pany management, do you recall that? A. Yes, sir. 

Q. I just want to clarify: Those forecasts you made are limited to the 

216 forecasts under existing contract obligations, or FPC obligations of 

the company, is that correct? A. That is correct. 

Q. You make no other forecasts for them ? A. No, sir. 

MR. LEVENTHAL: That concludes my further cross-examination. 
****** 

219 Whereupon L D. BUFKIN recalled as a witness, having been 

previously duly sworn, was examined and testified further as follows. 

CROSS-EXAMINATION 
BY MR. ENGEL: 

Q. Did you discuss with anybody in your company on a policy-making 
level, whether or not you should use the rate now on file with the Federal 
Power Commission? A. Of course, I discussed it with Mr. Caine, who is 
my immediate superior, and with Mr. Hargrove, our assistant general 
counsel. 

Q. Did you discuss it with Mr. Naff? A. No, I did not. 

MR ENGEL: That is all. 

****** 

224 PRESIDING EXAMINER: Is there any redirect examination? 

MR. HARGROVE: No redirect examination. 

MR. ENGEL: Just a minute, I have one question. 

What did Mr. Caine tell you with respect to the preparation of this 

testimony ? 

THE WITNESS: This testimony was prepared by me and submitted to 
Mr. Caine for his approval. Mr. Caine approved it as written. 

MR. ENGLE: That is all I have. 

* * * * * * 


Whereupon 


JOHN S. ADAMS 

recalled as a witness, having been previously duly sworn, was examined 
and testified further as follows: 

CROSS EXAMINATION 
BY MR. LEVENTHAL: 

Q. So that as we see the picture, you have an exchange arrange¬ 
ment with United for the disposal of excess gas, which is currently run¬ 
ning at the rate of 60, 000 Mcf per day, and is projected to decline in 195— 
did you give me the 1956 figure—no, you did not—would you give me that? 

A. In 1956 it would be approximately 58, 000 Mcf per day. 

Q. For the year 1957, to 50, 000 Mcf per day; for the year 1958, to 

40, 000 Mcf per day, and for the year 1959, to zero. A. That is correct. 

****** 

MR. ENGEL: Will the Reporter read the question please. 

THE REPORTER: "How much of the excess gas that has been de¬ 
scribed by you could be transferred through the Joaquin-Longview line? 

THE WITNESS: That depends on the amount of space in the 24-inch 
line after having taken the contract obligation under the various contracts 
which deliver into that line. That, then, leaves the remaining capacity of 
the 24-inch line during that period of the year, and that in turn involves 
another variable. The line efficiency is different at the different seasons 
of the year. We have a higher operating efficiency of the line during the 
cold weather months than we do in the warm weather months, so that for 
preparing estimates of the quantities of gas to be handled, we have to take 

into account the seasons. 

Each month, the amount of gas that we are obligated to buy varies 
somewhat because of the fact that we are obligated to purchase gas either in 
a specified quantity or if the contract is regulated by the amount of gas to be 
produced, per Railroad Commission of Texas orders, then our obligation 
changes each month as the Railroad Commission allowable varies. 

To narrow it down a little bit, we might have as little as 260,000 
Mcf per day in one month, we might have as much as 275,000 Mcf per 
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day, in the next month, and if it is a warm-weather month, our capacity 
of the line, of the 24-inch line, is considered to be lower, so that there 
is a difference between 260 or 275 and the capacity of the line. In the win¬ 
ter months it is the same thing, the difference between the capacity of the 
line and what we have to purchase. 

In other words, what of the whole is in that 24-inch line is the amount 
of gas that could be transferred through the Joaquin to Longview line, for 
re-delivery into the Big Inch line. 

CROSS-EXAMINATION (Resumed) 

BY MR. LEVENTHAL: 

****** 

245 Q. Then, would you review briefly the sources of your supply of gas, 

246 and at this point I would like you to advise me to what extent these 
will be changed by the conversion plan. 

PRESIDING EXAMINER: Start with the latter. 

THE WITNESS: Our commitments under these contracts will not be 
changed one bit by any change that may be made in our system. Our obli¬ 
gations remain the same. 

MR. HARGROVE: Mr. Examiner, I would like to make a point about 
this: That is what these exhibits show: That we are going to buy the same 
volume of gas whether this project goes through or not, under the assump¬ 
tions that we have here. We have assumed no additional sales, so we as¬ 
sume no additional purchases. This gas balance basically, either on the 
supply side or requirements side, is identical, whichever way you go. The 
variations are so slight, represented by some small additional fuel, that 
for practical purposes, they can be more or less ignored. 

I think we could go on forever testing these particular figures, but 
from the standpoint of testing the comparative advantages to the system, 
as long as they are going to be the same in either case I don't see that we 
are getting very far. 

PRESIDING EXAMINER: These figures have previously been before the 
Commission, have they not? 
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MR. HARGROVE: I don't know about these identical figures but our 
247 gas balances have been before the Commission. 

PRESIDING EXAMINER: The gas purchase contracts are listed here. 

MR. HARGROVE: The majority of them. There are probably some 
new ones. 

MR. LEVENTHAL: I will defer this line of inquiry until I see if the 
work sheets satisfy the course of questioning I have here. If they do, I 
won't pursue this line any further. 

PRESIDING EXAMINER: In the meantime I would like for the staff 
to check in on this. I would like to know what this is going to contribute to 
this case. I haven't admitted that material yet. 

In view of the fact that there is no increase in gas purchases, no in¬ 
crease in gas sales, I know of no reason why the gas supply of this com¬ 
pany is at issue in any way. 

MR. BRUNNER: Mr. Examiner, I don't either and I was wondering 
possibly if Mr. Leventhal might not explain his position with reference to 
that. 

****** 

274 BY MR. LEVENTHAL: 

Q. Mr. Adams, would you make available for us the work sheets 
for 1958 and 1959 as you made them available to us for 1957? A. Yes, 
sir. We will have to have them photostated and furnished to you. 

MR. HARGROVE: Do you want to work on them to-night? 

MR. LEVENTHAL: I can work on them to-night, or as soon as you 
can get them to me. 

THE WITNESS: I have no extra copies of these work sheets. I have 
the work sheets in one set, here, of which he has the year 1957. 

MR. HARGROVE: I would like to get them to Mr. Leventhal as soon 
as possible. I wonder if we could just let him have that set over-night and 
get them back to us and we can photostat them later. 

MR. LEVENTHAL: That is satisfactory. There are no further 

questions, subject to the analysis of those papers. 

****** 
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328 C. W. MARVIN 

recalled as a witness, having been previously duly sworn, was examined 
and testified further as follows: 

PRESIDING EXAMINER: Who will cross-examine Mr. Marvin 

first? 

Mr. Leventhal— 

CROSS -EXAMINATION 
BY MR. LEVENTHAL: 

Q. Mr. Marvin, in your direct testimony, you advise that your 
position is Chief of the Plans and Research Division of the Engineering 
Department. Would you advise us of the functions of that division and 
your duties in connection therewith? A. Yes, sir. As a member of the 
Engineering Department, in my capacity, I design the fundamental rela¬ 
tionships, pipeline and compressor stations, to accomplish the objectives 
of the management in transporting gas. I make economic studies for the 
Chief Engineer in relation to those designs. I give my recommendations 
329 on what I think are the best means of compression to employ, and I have 
continued doing that, and started doing that, since I first joined the com¬ 
pany in 1947. I have been responsible in every expansion of the Texas 
Eastern Transmission Corporation, to provide such designs. 

Q. You say your functions relate to the economic. Do you receive 
the relevant cost data, from other divisions of the Engineering Depart¬ 
ment, or are you responsible for developing those, yourself—let me say, 
for example, the cost of construction of various items, or the cost of 
purchase. A. The Engineering Department has a number of people who 
are continuously engaged in developing the historical costs of compressor 
stations and pipelines from which they can project the estimated cost of 
future pipelines. I have had close association with all those members and 
from time to time I investigate the material, but it is kind of a joint 
operation. 

Q. As I understand it, they have the data available and they make it 
available to you, is that a correct statement? A. That is correct. 


433 

Q. So that inquiries with respect to the cost elements, in your 
economic studies, would be something for the Engineering Department 
generally or Mr. Goodrich, rather than something for which you take 

330 direct responsibility, is that correct? A. I think you have the right 
approach. That is right. 

Q. In connection with the preparation of studies, do you have any 
freedom as part of your function, to initiate studies, or do you only make 
such studies as you are directed to make? A. Mr. Leventhal, as an 
operator in an organization, I make an effort to direct all of my work into 
a productive result. I make every study that I am directed to make if it 
is within my capacity and in making such studies and from time to time I 
endeavor in anyway I can to develop new ideas that have not necessarily 
been directed to me. 

Q. On page 7 of your direct testimony, reference is made to studies 
that are being made as to types of compressors to be installed in the sys¬ 
tem, pursuant to the conversion project. Are those studies conducted by 
you, Mr. Marvin? A. Yes, sir, I have made a considerable number of 
studies in this problem of trying to find at the moment the best and most 
economical and practical means of compressing gas. I have made a num¬ 
ber of such studies. 

Q. If I recall a statement made by Mr. Hargrove—but please cor¬ 
rect me if I am wrong—there are under consideration at the present time, 

331 in terms of compressing equipment, the use of reciprocating compressors, 
reciprocal compressors driven with an electric drive, and centrifugal 
compressors, with gas turbines as the prime mover, is that correct? 

A. It certainly is. 

Q. I also understood that you were making studies, or I understood 
that studies were being made—the question would be whether you know of 
them and if so whether you are making them--of the possibility of using 
compression equipment which is now on the Inch systems for possible use 
on the Kosciusko line? A. Yes, sir, that is very much under 
consideration. 
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Q. Do these studies include using the centrifugal compressors, on 
the Inch systems, with gas turbines as the prime mover? A. No, sir. 

Q. Why is that, Mr. Marvin? A. Technically, they are misfit. 

Q. Could you provide me with a little explanation of why that is ? 

A. The natural gas turbines which are under consideration have a rated 
horsepower of nearly 7, 600 horsepower. They are a large, integrated 
machine. The centrifugal compressors which are existant on the current 
system which would be available for this operation, if they technically 

332 fit, do not exceed in any case, 2, 000 horsepower. They are mismatched. 

Q. Do you mean by that it would not be possible physically to con¬ 
nect them up, or that it would not be economical to connect them up? 

A. It would be impossible physically to connect them up by virtue of the 
characteristic speeds of the two machines. There are many elements, 

Mr. Leventhal. The speed of the gas turbine is 6500 rpm, and the maxi¬ 
mum allowable speed on these machines is much lower than that, some¬ 
thing like 3600 rpm. If they ran at gas turbine speed the wheel within the 
machine would virtually explode. 

Q. Is it possible for gas turbines to operate at lower speeds and 
capacity? A. The ones that are commercially available do not. 

Q. Now, Mr. Marvin, I direct your attention to page 6 of your 
direct statement. I start with the statement beginning on line 4. I say 
in effect that you made several investigations because future growth of 
the gas market in Ohio, Pennsylvania, and the New England area may 
well be served by expanding facilities along the route of the 30-inch 
pipeline. Were those studies initiated by you? A. I have made some in¬ 
dependent investigations and certainly most of them have been directed to 
me to be made. 

333 Q. Directed by Mr. Goodrich? A. Certainly. 

Q. Did he advise you that future growth of the gas market in Ohio, 
Pennsylvania and in the New England area, that the purpose of this study 
was because future growth of the gas supply in that area may be well 
served by expanding facilities along the route of the 30-inch pipeline? 

A. Why certainly. 


435 

Q. He did? A. Why sure. There had to be a purpose for such 
studies and I generally am cognizant of the purpose of things I do. If he 
didn’t tell me, I probably asked him. 

Q. I wasn't asking you whether he told you it was of his own motion 
or whether in response to a question but he told you? A. He has told me 
a number of times to be prepared to expand the system. 

Q. Now, you say you made several investigations to determine the 
economic nature of future expansion. How many investigations did you 
make, Mr. Marvin? A. I can best use the word "innumerable. " 

Q. Are these investigations investigations which you made only with 
your own pencil and have not been submitted as reports or have these in¬ 
vestigations been developed into reports which have been made? 

334 PRESIDING EXAMINER: I don’t think that gets us anything. Let's 
find out where he came out. Did you come out with the present proposal ? 

THE WITNESS: That is right, we did, eventually. 

PRESIDING EXAMINER: That is where we are. 

MR. LEVENTHAL: I think my line of questioning is proper. We 
have a comparative question here as well as an ultimate conclusion. 

BY MR. LEVENTHAL: 

Q. Did you make reports on a number of investigations or were 
these only investigations locked up in your own files? A. Every time 
Mr. Goodrich assigns me a project, I carry it to the best conclusion I 
can and report it back to him in the form of work papers, conversations, 
or letters. 

Q. hty question is—well, I will come back to that question. I think 
that is enough for the moment. You then refer in your next sentence to 
one such study assuming the transportation of approximately 100 million 
cubic feet additional gas over and above the peak day shown on Exhibit 8. 
Just to connect up that peak day is what, approximately 605,000 Mcf per 
day? Is that correct? A. In the neighborhood of that. 

335 Q. So that this study would assume 705, 000 Mcf per day, is that 
correct? A. Yes, sir. 
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MR. LEVENTHAL: I am speaking from memory and am subject to 
correction if the flow chart shows a different figure, Mr. Hargrove. 

THE WITNESS: This study is approximately 100 million feet more 
capacity than that shown in Hearing Exhibit No. 8. 

BY MR. LEVENTHAL: 

Q. Let's have the record exact on this point. What do you mean by 
the peak day shown on Exhibit 8? 

PRESIDING EXAMINER: It is in the exhibit. 

MR. LEVENTHAL: I understand that, but I want to bring it together 
in the record, Mr. Examiner. 

PRESIDING EXAMINER: Well, point it out, then. 

THE WITNESS: Are you asking what peak day is shown on Exhibit 8. 

BY MR. LEVENTHAL: 

Q. For the Kosciusko line after conversion? A. Are you limiting 
it to the Kosciusko line, is that what you have done in your question ? 

Q. That is a good question. I will have to ask you a little bit more 
about what you mean by this sentence, then. You say one such study as¬ 
sumed the transportation of approximately 100 million cubic feet additional 
335-A gas over and above the peak day shown on Exhibit 8. What do you mean by 
the peak day shown on Exhibit 8 in that sentence? A. In that sentence 
I mean over and above the peak day capacity of the 30-inch line which is 
described on Exhibit 8. 

Q. As what figure? A. Well, you can see that it is 632,417 Mcf 
per day, out of the Kosciusko. That is one way to say it. 

Q. What would be another way to say it? A. Oh, there are lots 
of ways, I guess. Another way to say it— 

PRESIDING EXAMINER: What does the figure show on there? Is 
the figure on there ? 

THE WITNESS: Yes, sir, that is it. 

BY MR. LEVENTHAL: 

Q. Is that the only figure on there? A. There are a number of 
capacity figures like that. You see, in the gas business you can describe 
a peak day as the peak transportation at any one place in the line and 
since it varies you just have to select a basic and work from there. 
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PRESIDING EXAMINER: Are the others shown on that exhibit? 

THE WITNESS: On, yes. You could pick any number of bases. 

For instance, you could pick the output of the line which is here described 
336 as 603,180 Mcf per day. 

BY MR. LEVENTHAL: 

Q. You could also pick the average of those two figures could you 

not? 

PRESIDING EXAMINER: That is all available for anybody who 
knows how to read this kind of flow chart. 

MR. LEVENTHAL: That js not so, Mr. Examiner. Please let me 
continue with my questioning. 

PRESIDING EXAMINER: Mr. Leventhal, we are not going into 
this sort of thing. It is simply again confusing by reason of your lack 
of knowledge of how to use these exhibits. The exhibit is perfectly ap¬ 
parent to any engineer reading a flow chart. Now, if you need to get 
education don't get it at the expense of the witness and the hearing. 

MR. LEVENTHAL: I will advise the Examiner that having pro¬ 
pounded this question to an engineer of what was meant by "the peak day, " 
I was advised that there is no single answer and that it depends upon the 
assumption of the witness. I wish to ask the witness what his assumption 
is. 

THE WITNESS: In respect to this sentence on page 6. 

MR. LEVENTHAL: Yes, sir. 

THE WITNESS: When I said it was approximately 100, 000 Mcf 
337 additional gas, I believe that I based that in my mind on the deliver ability 
of the line, which is the latter of the two figures I quoted. 

MR. LEVENTHAL: Thank you. 

BY MR. LEVENTHAL: 

Q. Do you have that study with you, Mr. Marvin? A. I have a 
summary paper of that study, yes, sir. 

Q. I will ask for that in a moment but before I do I will go on to the 
next study. Does that study have a name or a project number or some¬ 
thing so that I can refer to it conveniently from now on? A. You can 
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refer to it as the 100 million cubic foot study and I certainly will under¬ 
stand what you are talking about. 

Q. Very well. If there is no other name, that is fine. Your next 
sentence states that another such study showed the transportation of the 
total of 300 million cubic feet additional gas over and above that shown 
in Exhibit 8. Do you have that study with you? A. I have the summary 
result of that study, yes, sir. 

Q. May I see what you refer to as the summary result of each of 
these studies, please? 

PRESIDING EXAMINER: We will recess for 10 minutes at this 

time. 

PRESIDING EXAMINER: The hearing is reconvened. You may 
proceed. 

MR. LEVENTHAL: Mr. Examiner, shortly after the hearing re¬ 
cessed, Mr. Hargrove stated that he would make these summary sheets 
available for examination by our engineering consultant and I have some 
further clarifying questions. 

MR. HARGROVE: Mr. Leventhal, may I suggest this: I think 
probably what would be the simplest thing to do, since we would have to 
have some copies made of these, for you to go as far as you can and then 
we will have them photostated and bring Mr. Marvin back after you have 
had a chance to look at them and we will make them up as an exhibit and 
put them in as an exhibit. 

MR. LEVENTHAL: I have gone as far as I can go without further 
engineering advice on the basis of these studies. 

MR. HARGROVE: We will get them reproduced, give you copies 
and bring Mr. Marvin back after you have had a chance to look at them 
and file them as an exhibit. 

MR. LEVENTHAL: There are some clarifying questions I would 
like to ask, however, without pretending to inspect those summary sheets. 


BY MR. LEVENTHAL: 
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Q. In your statement you say—I am referring to the last sentence, 
page 6, just before the paragraph starts: 

"In all these economic investigations, the unit cost 

of transportation was less than the unit cost of transporta¬ 
tion in the systems presently operated." 

I presume you mean by that what we usually refer to as the cost of 
service. Do you mean that, or do you mean operating expenses ? 

A. I am referring to the cost of the service, yes, sir. 

Q. That is, you are including in there, a rate of return on addi¬ 
tional investment ? A. That is correct. 

Q. When you say with less than the unit cost of transportation as 
the system is presently operated, do you mean in the year 1954 ? 

A. I think it includes the year 1954, yes, sir. 

Q. Does it include any other years? A. It could. WTien I said, 
"presently operated, ” I mean the natural characteristic of that 30-inch 
pipeline as it can be operated. 

Q. Whey you say, "as the system, ” do you mean the 30-inch pipe¬ 
line or the entire system of Texas Eastern Transmission Corporation? 

A. That referred to the 30-inch pipeline because it was comparative. I 
had a study of the 30-inch, expanded by 100 million and 300 million, and 
I was comparing that system to that same 30-inch as it now operates. 

Q. I assumed that is what you meant but I just wanted to clarify 
it in my mind. Then, we could read that last sentence, just to clarify it, 
to mean, "In all of these economic investigations, the unit cost of service 
was less than the unit cost of service on the 30-inch pipeline as presently 
operated”? That is, as operated before the expansion by means of addi¬ 
tional compression and intermediate stations proposed in the application. 
Is that correct? 

MR. HARGROVE: Would you read that question back? 

(The question was read by the Reporter.) 

THE WITNESS: I don't know that that clarifies it any more but that 
was the intent of that sentence, yes, sir. 


BY MR. LEVENTHAL: 

Q. In the summary results which will be made available to me, do 
you have the data as to the cost of equipment and cost of operations, in¬ 
cluding cost of energy? A. Yes, sir. 

Q. That is cost of fuel or cost of electric power? A. Yes, sir, it 
is included. 

Q. Mr. Marvin, have you made any studies, either on your own 
motion or by direction, as to the economic engineering capability, or 
let's say economic investigations—let me rephrase the question: Have 

341 you made any economic investigation as to possibilities of reducing the cost 
of service on the Inch systems as they are presently operated, as part of 
the work of your division ? A Not recently. 

Q. Have you made such studies in the past? A. Some years ago, 
yes, sir. 

Q. When was the latest such study? A. I can’t recall the year. It 
has been possibly four years ago. 

Q. Do you recall whether it was in connection with the application 
that was made by the company for the Docket 1012, which resulted in the 
authorization of the Kosciusko line? A. No, it had no connection with 
that. 

Q. Can you tell me what the assumption of the study was ? What 
study were you making ? 

MR. HARGROVE: Mr. Examiner, I am going to object here. I don’t 
see what relevance that a study he made four years ago has to do with the 
evidence in this proceeding. 

PRESIDING EXAMINER: Sustained. 

MR. LEVENTHAL: I wish to argue to the motion before it is passed 
upon, Mr. Examiner. 

PRESIDING EXAMINER: You may be heard now. 

MR. LEVENTHAL: It is our contention—and the point was raised in 

342 the petition for intervention—that there are alternative means of achieving 
the results that are desired by the company, if they are the results that are 
desired by the company, but at least the results professed to be desired by 
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the company—without involving the company or the disadvantages which we 
believe are here in this project, and therefore it is not in the public interest 
to approve this project. 

We further allege or assert in our petition for intervention, that the 
presentation of the particular project, which was incorporated in the appli¬ 
cation, the subject of Docket G-2503, represents for this company, a failure 
in the discharge of its obligations under the Natural Gas Act. In terms of 
rendering efficient and economical service to the public, without involving 
any disadvantages in the public interest. 

This witness has already indicated by his statement that he is in 
charge of this general subject matter, of economic investigations of alter¬ 
natives in terms of pipeline operation, including, of course, changes in 
compression, and changes in the pipeline system. 

It therefore is within the general subject for me to inquire as to what 
extent and in what way the company has made an effort to fulfill its obliga¬ 
tions under the Natural Gas Act, which is the subject which would be relevant 
to this proceeding. 

343 MR. HARGROVE: I would like to say a couple of things about this, 

too, and about the question of alternatives: Only up to a point can I go along 
with what Mr. Leventhal has stated. 

We are here presenting this proposal to the Commission. We are not 
here presenting some other proposal to the Commission. If Mr. Leventhal 
or the staff or any other party to the proceeding wishes to inquire whether or 
not we considered alternative proposals before we adopted the particular 
proposal which we here present, we think that is a fair question and we are 
willing to tell him we made one or two or ten or innumerable alternative 
studies but when we got through this is the one we select and this is the one 
we are going on the record with and saying in our opinion or in our judgment 
this is the best system for this company to build. 

Now, if any other party—Mr. Leventhal, Mr. Chapman or anyone 
else—wants to come in and put on this record a system which they say is 
better than the one we present, that is fine. But we are not going into in¬ 
finite details on alternatives which we have considered and discarded, and I 
do not think that that is within the scope of cross-examination. 
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344 The preparation and presentation of alternative cases may well be 

within a rebuttal case on the part of another party but I don't believe we are 
required to sponsor exhibits which we have discarded as being less in the 
public interest than this. 

MR. BRUNNER: Mr. Hargrove, I take it from your statement that 
you are not asking the Commission or your company to pass on any alterna¬ 
tive proposals, is that correct? 

MR. HARGROVE: That is correct, sir. This is the proposal we 
make. We ask the Commission to certify this proposal. If they don'J think 
this is the best proposal they can deny the application. If someone presents 
a proposal which they think is better they can say, "The other man had a 
better suggestion so we don't let you have yours. " We think this is the best. 

MR. LEVENTHAL: Mr. Hargrove has already indicated that he be¬ 
lieves the line of questioning is relevant. 

MR. HARGROVE: To a point. 

MR. LEVENTHAL: That alternative proposals are relevant, and has 
focused his objection, if I understand it correctly, upon the fact that it is 
not incumbent upon his witnesses to develop what those alternative proposals 
might be, although he did indicate we might inquire into proposals, which 
have been considered, other than the present one. 

I propose to do that in a moment but I think it goes beyond that; that 
the application, as the cases indicate; that a regulatory commission relies 
345 to a considerable extent upon the company subject to regulation conducting 
all such investigations as are appropriate to improving the quality and ef¬ 
ficiency of the service rendered; that although it has a regulatory jurisdic¬ 
tion, that does not take away from the company what might be called an 
initiating duty, and that the testimony of this witness is relevant to that 
question. 

Moreover, it is, I believe, a matter of concern in the public interest 
in this case as to what considerations were involved in selecting one pro¬ 
posal as contrasted with another. Those might show this proposal not to be 
in the public interest. Previous studies that were made with respect to the 
Inch systems and which have not been revived or brought up to date for some 


reason, therefore become absolutely relevant—powerfully relevant, I might 
say—to an intelligent disposition of this case. I don't mean to the narrowest 
disposition of this case, but I mean to an intelligent disposition of the ques¬ 
tion, whether the approval of this application, with all of its consequences, 
is in the public interest. 

MR. HARGROVE: Mr. Leventhal, I won't object if you want to bring 
in any alternatives you want. I will object to your asking this witness to 
bring in alternatives when that is not what we are proposing. If you want to 
put them in, you can put in a dozen if you want. 

PRESIDING EXAMINER: Let's discontinue this conversation now. The 

346 rest of it can take place out in the hall. What I have to rule on now is not 
whether or not somebody objects to something you might do that you aren't 
doing now. A specific objection has been made. I have now heard you. Does 
anybody else want to be heard ? 

MR. CHAPMAN: I would like one word since a part of Mr. Hargrove's 
remarks were addressed to me. 

Mr. Hargrove has said that in the opinion of Texas Eastern, this is the 
best proposal. They have spread upon the record that they have made several 
other evaluations, studies of methods of accomplishing their ends economically. 

But in the judgment of Texas Eastern, theirs is the best. Therefore, 
they say, "Don't look at anything else. " 

I submit that they are substituting their judgment for that of this 
Commission. 

PRESIDING EXAMINER: Now, right there, let me point out what you 
have bothered into blindly, apparently: This Commission does not tell this 
company what it will build. The company comes in and asks for what it 
wants to build. It lets them build or not build. 

This Commission has no authority to order them to build anything, or 
to pick out an alternative for them. They build what they waht to build under 

347 this Act. That is what you have just said and that is really all I need to hear. 

MR. CHAPMAN: I am not suggesting that this Commission tell this 
company what to build or what alternative to follow. On the other hand— 
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PRESIDING EXAMINER: Let's get to the question before us,. We are 
wasting more space on the record. 

MR. CHAPMAN: I would like to finish my statement for the record, 

Mr. Examiner. On the other hand, I don’t see how the Commission can 
decide the matter in a vacuum—merely to look at a proposition and in terms 
of the public interest-- 

PRESIDING EXAMINER: Mr. Chapman, I am the one who has to rule 
and I have ruled—I will rule now, I don't want to hear any more. I don't 
need any more. What you are saying has no pertinence to the matter and 
doesn't influence me. It is therefore wasting time. I have heard you and 
therefore that is all. 

It is not your question, you are not in the matter. He merely men¬ 
tioned you as a possible alternative. Therefore, you are not in this picture. 
You are not within this matter that I am ruling on. Actually, you are out of 
order but I am not ruling you out of order, I am simply saying I need to hear 
no more and that is the discretion of the Bench at any time because what 
348 lawyers say under such circumstances is intended to be of assistance to the 
ruling officer to make his ruling properly. 

The objection is sustained and not for any reason stated, exclusively. 

In fact, I don't even know that I agree with some of them. I am not even 
going to do more than just suggest one specific, controlling reason: The 
Commission has already passed on it and we are not going to use this hear¬ 
ing to audit what the Commission has done in the past. We need go no further. 
There are other reasons. 

MR. LEVENTHAL: May I ask for a clarification of that ruling, Mr. 
Examiner: What did you mean when you said the Commission has already 
passed on "it"? 

PRESIDING EXAMINER: The Commission has passed upon and au¬ 
thorized the creation of this new line, after the other line was shown to have 
been exhausted in its capacities. After it had had compression added, and 
the Commission has already dealt with this matter, including these various 
studies, perhaps, for all I know. But they are not pertinent here. 
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MR. LEVENTHAL: Would you kindly refer me to the reference so 
that I may not burden you— 

PRESIDING EXAMINER: I don't have to help lawyers learn the rec¬ 
ords of the Commission. Go to the Commission. 

MR. LEVENTHAL: I have made an inquiry into the history of this 
349 case and I don't recall any such order as you refer to. Yesterday, when 
we had a difference of opinion on what the transcript said I think it bore me 
out. I spent a lot of time preparing for this case. 

PRESIDING EXAMINER: I think it bore me out. 

MR. LEVENTHAL: Fine. I am glad you think that. In any event, 

I have spent a lot of time preparing for this case. 

PRESIDING EXAMINER: Will you please desist? What you are say¬ 
ing has no bearing whatsoever on this matter. It is simply argument which 
is not aiding the record in any manner, or your case. 

MR. LEVENTHAL: I think I am entitled, if you tell me the Commis¬ 
sion has already ruled on this point, to be referred to where it has ruled on 
this point. That is an ordinary request of courtesy. 

PRESIDING EXAMINER: Look at the order of the Commission. 

MR. LEVENTHAL: May I ask other counsel where the Commission 
has ruled on this point? I am looking for enlightenment and I think it would 
shorten the proceeding if that enlightenment were granted to me. 

PRESIDING EXAMJNER: We will proceed with further questioning 
350 if we have any. We are not going any further into this. You can ask Staff 
Counsel out in the hall. If you want assistance I am sure somebody will 
be glad to give it to you. 

MR. LEVENTHAL: I would propose at an appropriate point to be 
advised what assistance staff counsel can be to me in this regard. 

MR. BRUNNER: Mr. Examiner, when you said the Commission has 
already ruled on this matter, you were not referring to the present project 
that is the subject matter of the application ? 

PRESIDING EXAMINER: Of course not. It will be perfectly clear, 

I think. In any event, that is only a bare suggestion of one line or one 
basis of the objection, or the sustaining of the objection. The objection 
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will be sustained on appeal for all grounds that exist, and there are a num¬ 
ber of them. And it is not incumbent on the Bench to explain in full or 
ultimate detail, or write a decision on the matter. Let's proceed now with 
cross - examination. 

BY MR. LEVENTHAL: 

Q. Mr. Marvin, do I understand it to be your opinion that the pro¬ 
posal that is reflected in the application—in your answer to Mr. Hargrove— 
is the best means for proceeding with the expansion of the capacity of the 
351 system, of the Texas Eastern system? A. I don’t know what the paren¬ 
thetical element in the answer to Mr. Hargrove is. 

MR. HARGROVE: I have asked him no questions. 

MR. LEVENTHAL: Do I understand you agree with the statement 
Mr. Hargrove made that various alternatives were considered and this one 
that is presented to the Commission was the best that the company could 
conceive of ? 

PRESIDING EXAMINER: Have you taken any such position in your 
direct testimony? 

THE WITNESS: No, I havenjt. 

PRESIDING EXAMINER: All right. It is within the scope of his 
testimony. 

MR. LEVENTHAL: Would it be within the functions of your 
department-did I understand you correctly to say that it would be within 
the functions of your department as you have outlined them, or your divi¬ 
sion, to suggest alternative means of achieving the results desired by man¬ 
agement, although they were not specifically directed to you ? 

THE WITNESS: I think it is within the function of every employee of 
Texas Eastern and certainly every one of us in the Engineering Department, 
to suggest any improvement in means of accommodating the objective and I 
certainly have made suggestions from time to time. They certainly weren't 
all used. 

MR. LEVENTHAL: Do I understand it to be your testimony that you 
have not made any suggestions with respect to improvements on the Inch 
systems during the past four years ? 
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352 MR. HARGROVE: Mr. Examiner, I object to that. 

PRESIDING EXAMINER: Objection sustained. We are not studying 
the Incy System. 

MR. LEVENTHAL: I will take an objection to that, Mr. Examiner— 

I mean an exception. Mr. Examiner, I think that the further cross- 
examination I would make of this witness would depend upon the analysis of 
the data which he has offered in support of the conclusions stated on page 6. 

I merely wish to note for the record that in receiving that data, I expect to 
have an engineering consultation and will advise the Examiner as soon as 
possible of the results of that, in order that we may proceed with further 
examination of this witness. 

PRESIDING EXAMINER: You are excused subject to further cross- 
examination. 

****** 

MR. LEVENTHAL: Mr. Examiner; since my request has come up, 
376 although unexpectedly in that connection, I wanted to say that I hadn’t fully 
developed that part of the formal motion that I may renew because it depends 
upon the results of the engineering studies which are being made available 
to us. I did't want this to go by. If I recall correctly I did not make a re¬ 
quest for work sheets in this connection this morning, but rather was in¬ 
quiring of the witness concerning certain things. 

PRESIDING EXAMINER: I am not ruling on work sheets, either. 

MR. LEVENTHAL: I just wanted to make the point here. If that is 

clear, I will drop the comment at this point. 

****** 

379 BY MR. BRUNNER: 

Q. Mr. Marvin, has there been any interruption or pipeline failure 
on the line that is proposed to be abandoned? A. Yes, sir, there have 
been. 

Q. Do you know the cause of those interruptions? A. I do. 

Q. Would you please state for the record, please, what caused the 
various interruptions, and enumerate them? A. Well, there is one 
principal cause. The 20-inch pipe line of which you speak is a pipe which 


379 has a seam running down it which was imperfectly fabricated when it was 
made and that seam is not completely fused at all places and from time to 
time the more imperfect specimins of that pipe have not been strong enough 
by virtue of this cleft in the seam, to hold together, and every interruption 
that I know of—I think every interruption on that 20 inch pipe has been caused 
by a failure in that seam at a point like that. Texas Eastern Company has 
made extensive investigation of that. I don't wish to say that--well, that 

is the cause of it. 

Q. Do you know how many interruptions have occurred since the 
operation of the 20 inch line began? A. I don't know about since it began, 
because that includes a period of service before my company took it over 
but since my company has taken it over, I do know, yes, sir. Thirty-two 

380 interruptions of that nature have occurred. 

Q. And that was over what period of years? A. We took the lines 
over in 1947. That is inclusive to this date. 

Q. Do you have any information as to the latest pipe line flow ef¬ 
ficiency on the line proposed to be abandoned? A. I have no exact in¬ 
formation, but I have knowledge of the efficiency of that line. I can't give 
you a flow test on the line, but I know what it is. 

Q. Would you state that for the record, please? A. It is very close 
to 92 percent. 

Q. In the application, there is a bottle neck referred to between 
Castor, Louisiana, and Little Rock,Arkansas. Are you familiar with that 
bottleneck? A. Yes. 

Q. I wonder if you will elaborate for the record, please the physical 
aspects in relation to the bottleneck referred to between the communities 
that I have referred to. 

PRESIDING EXAMINER: Do you mind if he prepares for that and we 
recess ? I think it will run over our time before he can answer it. We will 
recess until 2:00 o'clock. 
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AFTERNOON SESSION 


2:00 p. m. 

PRESIDING EXAMINER: The hearing is reconvened. Mr. Marvin, you 
may answer the question, now. 

MR. BRUNNER: I wonder if we could have the question read. 

THE REPORTER: "Question: In the application there is a bottleneck 
referred to between Castor, Louisiana, and Little Rock, Arkansas. Are 
you familiar with thht bottleneck ? 

"Answer: Yes, sir. 

"Question; I wonder if you will elaborate for the record, please, on 
the physical aspects in relation to the bottleneck referred to between the 
communities that I have referred to. " 

THE WITNESS: The present facilities that exist between Castor, 
Louisiana and Little Rock, Arkansas, are Station 5 — 

BY MR. BRUNNER: 

Q. What are you directing your attention to, Mr. Witness, at this 
time? I see you have a flow chart before you. Are you addressing your¬ 
self to an exhibit in this proceeding? A. Hearing Exhibit 7. 

(Continuing) Those facilities consist of, principally, a twenty-inch 
pipe line beyond Station F, Eldorado, Arkansas, and include a Station G at 
382 Fordyce, Arkansas, and comprises also a compressor station 5 on the 
20-inch at Little Rock. 

At the present time, the physical capacity which those specific 
facilities can transport, is shown on Exhibit 7, and is 209,106 Mcf per day, 
on a 14. 73 basis. 

I have shown that as the peak day capacity, and there is no way, with 
those facilities, to transport any more than that to Little Rock through that 
line. 

This is sometimes thought of as a bottleneck by some people because 
there is more gas available in the Texas-Eastern 20 inch system than the 
combination of pipes south of Station F. There is more gas in the system 
South of Station F than these facilities between Station F and G can carry 
up.to Station 5, and that is why it is referred to as a bottleneck. 


382 MR. BRUNNER: What causes the limitation with regard to the trans¬ 
portation of gas through what you have referred to as the bottleneck ? Is it 
because of the structural situation with reference to the pipe, or is it due 
to the inability to install additional compressor capacity in regard to the 
several compressor stations between points of Castor and Little Rock, 
Arkansas? 

383 THE WITNESS: Well, if Texas-Eastern endeavored to transport more 
gas between Station F and Station 5, it would be necessary to add some 
physical means and it is impossible to adapt Station G as it is now con¬ 
structed, to any ready means of 

I will illustrate that with a little comment on the compressors at 
Station G. Those compressors were installed and if I wanted to pass more 
gas through them, they wouldn't develop any more compression ratio than 
shown on the exhibit, here, which is 1.714, so that I couldn't dig down deeper 
into the suction pressure and promote more gas. If I endeavored to main¬ 
tain the suction pressure on the station by adding loop, that would be fine. 
That would be fine. I could get the gas to the station, but in trying to go 
through those compressors, the additional gas would overload each of the 
six motors that are in there, so that the motors can't take any additional 
gas by virtue of the power available. 

Even if I changed out the motors and put more power in the motors 
and tried to pump more gas through that station, if I add some loop and add 
some big motors, I would find that as I tried to increase the capacity throigh 
the station there would be a diminishing work product of the compressors 
so that it just wouldn't pump any more gas. There is a physical limitation 
in the design of the compressor, so that no more gas can be pumped through. 

I would like to point out that the same effect would apply at Station 5, 
on the 20 inch, on those compressors. They are very similar in design. 

They were purchased about the same time and they do about the same job. 

As you can see, the compression ratio at Station G is 1.714. The corn- 

384 pression ratio of Station 5 on the twenty-inch is 1. 762. There is a very 
similar performance ratio. 
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384 I would like to point beyond that, that if someone could concoct a 
physical way of transporting it, with some economic usefulness, to Station 
5, that the nature of the compressors on the 24 inch and the 20 inch line, 
north of Little Rock on the existing system, have similar characteristics 
and that the problem is doubly complex by virtue of the fact that those com¬ 
pressors operate in parallel and it is very difficult to conceive of any man¬ 
ner of physically increasing that capacity in any normal way that is available 
to us. I can think of some very odd ways of doing it, but I wouldn't give 
tham a second thought. 

BY MR. BRUNNER: 

Q. Have you considered, Mr. Marvin, the looping of the line that has 
been referred to as a bottleneck and the possibility of the introduction of 
additional compressor capacity in the various stages in order to eliminate 
what has been referred to as a bottleneck. A. No, the thing on the face 
of it is so obvious to me that I have not made such studies. 

Q. When you say it is obvious to you, I don’t quite understand what 
you mean, because it is not obvipus to the Staff. I wonder if you would 
elaborate on that. A. Let me point out some of the difficulties of trying 

385 to dream up a way to do the job that you are speaking of. In the first place, 
with the limitations of the compressors I have just mentioned, one way 
would be to throw them away. I have to Show you the process I think by to 
show you why it isn’t practical to me to even consider it. 

Q. If you haven't considered it, I don’t care to have you go any 
further. Is your statement to the effect that you haven't considered the 
feasibility of looping the line or the introduction of additional compressor 
horsepower? A. I haven't made any economic studies on that, no, sir. 

Q. Is the present project proposed the result, in part at least, the 
situation that now exists between Castor and Little Rock, Arkansas, with 
reference to the bottleneck, in so far as affording the system greater 
flexibility is concerned. A. I think that the limitation between Station F 
and Station 5, there, is real, and contributes to the desirability of this 
project, but it is not the only part. As I pointed out before, the entire line 
north of Station 5 has similar difficulty with respect to increasing the capacity. 
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385 Q. Assuming for the moment that the Commission should certificate 
the proposed project, and also authorized abandonment of the Little Inch 
line, would the present operation of the Big Inch line, and the present pro¬ 
posal have any greater capacity in so far as ultimate delivery of gas to 
consumers of Texas Eastern Transmission Corporation are concerned, or 

386 would the capacity be the same ? 

MR. HARGROVE: Are you referring to system delivery capacity? 

MR. BRUNNER: Yes, sir. 

THE WITNESS: The system delivery capacity as described on 
Exhibit 8 and on Exhibit 7, compared? 

MR. BRUNNER: Yes. 

THE WITNESS: No. I have designed the new system to do exactly 
the same job in deliverability, to the best of my ability, that the present 
system does. 

BY MR. BRUNNER: 

Q. From an examination of the information at hand, the Staff finds 
that there are two towns. I believe one is Newton, Texas, and the other 
is Hampton, Arkansas. It is my understanding in the event the abandon¬ 
ment is authorized, that new facilities will have to be built in order to con¬ 
tinue to render service to those two towns. Is that a correct statement? 

A. That is correct. There will have to be some alternate facilities 
installed there to provide service for those two towns. 

MR. BRUNNER: Thak you, sir. That is all I have. 

PRESIDING EXAMINER: Is there any redirect examination? 

MR. HARGROVE: No sir, I have no redirect examination, at this 
time. We will hold Mr. Marvin to get those exhibits and get them to you, 
389 Mr. Leventhal, for the remainder of your cross-examination. 

PRESIDING EXAMINER: What is the situation with regard to this 
witness ? 

MR. HARGROVE: We have offered to Mr. Leventhal the details of 
the studies on the 100 million expansion and the 300 million expansion and 
since we feel it would be easier to put it in the record where all parties 
could see them, we are going to have them reproduced, bring Mr. Marvin 


389 back and put them in as an exhibit. We will turn them over to Mr. Leven- 
thal and all other parties as soon as reproduction is complete and re-tender 
him for cross-examination on those studies. 

PRESIDING EXAMINER: You are excused on that basis. 

MR. LEVENTHAL: I have some re cross-examination, Mr. Examiner. 

PRESIDING EXAMINER: On what? 

MR. LEVENTHAL: On subjects raised in the cross-examination by 
Mr. Brunner. 

MR. HARGROVE: If we could finish with Mr. Adams this afternoon, 
he has a reservation on the train, to-night. Would it be just as convenient 
for you to take up that re-cross-examination at the time Mr. Marvin takes 
the stand for other purposes ? 

MR. LEVENTHAL: Not as convenient on one point that stands in the 

390 record at this juncture in a way that I don't like to have it stand in the rec¬ 
ord, if I may, but I will make it brief and elaborate it later. 

MR. HARGROVE: Very well. 

BY MR. LEVENTHAL: 

Q. Mr. Marvin, you testified this morning with respect to certain 
interruptions in service on the Little Inch line. You stated there had been 
a number of them. I forget the number, for the moment. Was it 32? Is 
that correct, Mr. Marvin? A . It was very close to that number. 

Q. It had taken place between 1947 and this date; is that correct? 

A That is right. 

Q. When was the last such interruption of service, Mr. Marvin? 

A. It occurred on February 9, 1953. 

Q. And the one before that? A. I have a correction on that. I 
didn’t see this one: The last one occurred — and this is correct — October 
8 of this year. 

Q. What was the interruption in service ? A. Thirteen hours and 
one-half. 

Q. At what point did that take place? A. You are talking about 
location in the line ? 

Q. Yes. A. Between Station 19 and Station 20. 
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391 Q. That would be between Sarahsville, Ohio and Windridge, Penn¬ 
sylvania. Now I was asking you about the one before that. A. Theione 
before that was the first one I mentioned, February 9, 1953. 

Q. And the interruption to service was how long in duration? 

A. Fourteen hours. 

Q. And at what points on the line? A. Between Station 18 and 19. 

Q. These were both on the 20 inch line? A. That is correct. 

Q. The one before that, Mr. Marvin? 

PRESIDING EXAMINER: Now Mr. Leventhal, there is no reason to 
outline these 32 interruptions, now, or three, as far as that goes. There 
is a limit to which you need to go. It is a matter of discretion. I will have 
to exercise it in this case if you don't. I can see how one could examine the 
witness on one of those for thirty minutes and not get a thing in the world 
except a waste of time. I can ask him how many men he sent, how old they 
were, when they were married and had children. 

MR. LEVENTHAL: I haven't asked him how many men he sent, how 
old they were, or whether they were married or had children. 

392 PRESIDING EXAMINER: We have gone far enough. You see what 
two of them are like. You know when they happened. We are not going back 
any further. Unless you can show me some reason. I am perfectly willing 
to be shown some reason, but just to expand this thing does not constitute a 
reason. 

MR. LEVENTHAL: It is my belief that the interruptions to service 
since the line has been tested by the company, are rather of minor nature, 
and that this witness had lumped together in a single statement on direct, 
those interruptions to service which took place prior to a testing operation 
conducted by the Company, and a repair operation conducted by the company, 
and interruptions which took place subsequent to such a repair operation. I 
think that was most improper, but in any event, I want to bring out those facts. 
The line now is not in the same position that it was in 1947 and I would like 
to find out what happened to the history of interruption to service as a result 
of the efforts undertaken by the Company in repairing the line.. No mention 
was made of that by the witness on direct and it should have been made, to 
present a clear case. 
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392 MR. HARGROVE: There was no statement about it all on direct. 

PRESIDING EXAMINER: It is all beyond the scope. 

MR. LEVENTHAL: I beg your pardon? 

393 PRESIDING EXAMINER: It is all beyond the scope of the direct case. 

BY MR. LEVENTHAL: 

Q. Mr. Witness, when you testified there were interruptions to serv¬ 
ice between 1947 and 1954, would you say that they were all of a nature which 
would apply to the line as it stands, today ? That is, do you think that the 
line as it stands, today, would have had the interruptions to service which 
you maintain took place between 1947 and 1954? Is that a typical statement 
to indicate the character of thetlixce-as it stands, today? A. I can only 
offer an opinion. 

PRESIDING EXAMINER: I think you already have the testimony you 

want. 

MR. LEVENTHAL: Now have I? I don't understand that. 

PRESIDING EXAMINER: Because he said they all took place and 
occurred by reason of a certain type of fault in the line. 

MR. LEVENTHAL: But, Mr. Examiner, that fault has been corrected 
in large part and I want to get the evidence in on that correction at this 
point, lest the transcript be misunderstood. 

394 PRESIDING EXAMINER: That is not his testimony, that it has been 
corrected. You have stated so but that doesn't make it a fact. 

MR. LEVENTHAL: I am asking him a foundation question now. 

PRESIDING EXAMINER: You are asking one that repeats what he 
has already said. You are asking him why it happened. He has already 
told you why it happened. 

MR. LEVENTHAL: Now, I am asking him if the reasons why it 
happened during the period 1947 to 1954 are such that the line in its present 
condition could fairly be said to be subject to that series of breaks that took 
place during that period. 

THE WITNESS: The nature of the last break which I have described 
here as occurring on October 8 of this year was such as was caused by the 
same reason that all of the other breaks were caused. There was no ex¬ 
ception in any of those breaks as to the cause of them. 
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394 BY MR. LEVENTHAL: 

Q. Mr. Marvin, is it a fact that the Texas Eastern Transmission 
Corporation took steps to remedy the faults in this line ? A. They con¬ 
ducted a series of hydrostatic tests on this pipeline to improve their 
position with respect to breaks. I would not be able to tell you the effec¬ 
tiveness of that program, personally. 

395 Q. Was anything done as a result of the series of tests, by the 
company? A. I don't know what you mean, "was anything done"? 

Q. Did the company take any steps with respect to the line in terms 
of changing equipment in any way or changing the line in any way, following 
the making of these tests? Were there any replacements? A. Replace¬ 
ments of what ? 

Q. Of line or sections of line, or anything else done as a result of 
these tests. Substitutions. A. Well, I think during the tests there were 
a considerable number of breaks, each break of which had to be replaced 
and was part of the object of the test, but subsequent to the completion of 
the test, there was no change of any .kind of the nature you speak. 

Q. Do you know how many changes were made—I am just getting 
the gross number of changes that were made during this—strike that. 

Would it be fair to say that this testing was both a diagnostic operation and 
also a therapeutic one ? That is at the same time they were finding out how 
the line stood, they were making remedies to the line? Is that a fair 
statement? Or making improvements in the line. A. I think they intended 
to conduct a series of tests, hydrostatically, and I know it was certainly 
hoped that that would improve the nature of the line. 

396 Q. You don't know whether they improved the line or not, to your 
knowledge of the line? A. Well, it is breaking now and then. 

Q. I didn’t ask you whether it was breaking now and then. I asked 
you whether you know that they proved it. A. Well, I wouldn't say if it 
is still breaking and for the same reason that I am able to say whether they 
improved it or not. If it was improved 100 percent, it would not break any 
more at all. 
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396 Q. Is there anybody in the company who could say whether the line 
has been improved as a result of these tests ? A. I think Mr. Goodrich, 
the Chief Engineer, is certainly qualified to tell you the result of those 
tests. 

Q. And you are not so qualified? A. I don’t believe I am, sir, no, 

sir. 

MR. LEVENTHAL: If this witness is not qualified on that point, I 
think I will reserve the rest of this examination for Mr. Goodrich and 
reserve the rest of my recross-examination of Mr. Marvin for a later day, 
in accordance with your suggestion, Mr. Hargrove. 

PRESIDING EXAMINER: You are excused on the basis mentioned. 

Call Mr. Adams. 

397 MR. CHAPMAN: Just one question and I mean one question. 

PRESIDING EXAMINER: All right. 

MR. CHAPMAN: In your answer to Staff Counsel's question with 
regard to the bottleneck that exists from Castor to Little Rock and your 
consideration of the solutions, did you consider the solution that the problem 
will dissipate itself after December 31, 1958, without any engineering effort 
at all ? 

THE WITNESS: That is not part of my consideration. 

MR. CHAPMAN: I have no further questions. 

MR. ENGEL: I have a question, Mr. Examiner. 

PRESIDING EXAMINER: AH right. 

BY MR. ENGEL: 

Q. Assuming conversion and assuming peak demand, if there was an 
interruption of service, how long would you be able to supply gas from the 
pack? Is that what you call it? A. I have referred to the phenomenon of 
pack, yes, sir. 

Q. How long would you be able to continue service of gas under those 
conditions, assuming conversion and assuming peak demand? A. That is a 
real difficult one, because pack is only one of a number of components, 
remedial measures that would be relied upon. Certainly there are a number 
of interruptions which can be taken from pack and have been done so in the 
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398 past and will continuously be done so in the future. The length of 

time, depending on the outage is just variable. I couldn't tell you exactly 
how long. I might estimate how much pack could be drawn from a system, 
if that is what you would like. 

Q. If you had an interruption on the system as reconstructed by 
virtue of the conversion and there was an interruption of service some¬ 
place along the line, have you no way of estimating how long you could 
continue to draw gas from the system by virtue of the pack in the line, 
assuming you have peak demand? A. I think the nature of the pact that 
might be drawn from lines might be 100 million feet or so. 

MR. ENGEL: I have nothing further. 

****** 

425 REDIRECT EXAMINATION 

BY MR. LEVENTHAL: 

Q. Mr. Adams, with regard to Exhibit 32, we went over this exhibit 
line by line at the time I was explaining the exhibit, and I have advised you 
as to how I attempted to compile this exhibit from your work sheets. Foot¬ 
notes 1 and 2 repeat how I have done that. I have not distinguished between 

426 the two types of work sheets, but you are aware of the difference be¬ 
tween Adams' work sheets reflected in footnote 1 and the Adams worksheets 
reflected in footnote 2, are you not? A. Yes. 

Q. Now, assuming that I have correctly made the additions which are 
referred to in footnotes 1 and 2, and the multiplication operation in footnote 
2, and assuming that I have correctly divided the annual figures by 365 to 
reach average daily figures, does this exhibit accurately portray the sources 
of gas from Texas and Louisiana, in the Texas-Eastern system, and the dis¬ 
position of such gas in the Little Inch and Big Inch systems, assuming no 
conversion, for the years 1957, 1958 and 1959, as projected by you? 

A. I think that it does. 

MR. LEVENTHAL: Thank you. 

PRESIDING EXAMINER: You are excused. 


427 Whereupon 


B. D. GOODRICH 

was recalled as a witness, having been previously duly sworn, was ex¬ 
amined and testified further as follows: 

THE EXAMINER: Who wishes to proceed with cross-examination of 
Mr. Goodrich? 

CROSS- EXAMINATION 
BY MR. LEVENTHAL: 

Q. In your statement from page 3 to 4, the sentence that runs over 
the page "this construction period will remain the same regardless of the 
date at which a certificate should issue" that means will remain at 15 
months, regardless of the day? A. It could be affected by the time of 
year, but I believe that we would be able to do the work within 16 months. 

Q. Mr. Goodrich, I refer to your statement at page 10 of your ex¬ 
hibit -- these are allegedly clarifying questions at the outset — page 10 
of your statement, I mean to say, and I refer to the first full paragraph, 
the fourth sentence in which you state "this line -- that is the Kosciusko 
line —" is susceptible to further expansion by the construction of inter¬ 
mediate compressor stations, at the present time, and by further looping 
and additional horsepower as circumstances may require. 
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427 Do I understand that this further looping and additional horsepower — 
pardon me. Strike that. 

428 When I refer to the construction of intermediate compressors station 
at the present time, are you referring to the intermediate compressor 
stations which are shown on exhibit 8? I recall the number of the exhibit 
that is the flow chart in the event of conversion. A. That is right. 

Q. By further looping and additional horsepower as circumstances 
may require. That statement appears in the statement. Are either the 
looping or additional horsepower reflected in exhibit 8? A. No, sir. 

Q. Would they be the expansion referred to earlier in the day? 

A. The same facilities would be required in the two cases which Mr. 

Marvin mentioned this morning, but looping and horsepower would be re¬ 
quired for any expansion. 

Q. You mean by that there would not only have to be looping but 
there would also have to be additional horsepower in any expansion? 

A. There would be some additional horsepower, that is right. 

Q. Still in the realm of my clarifying question, I refer to the second 
full paragraph on page 11 "the original big and little inch pipeline systems 

429 were not constructed with the thought of locating them in the most favorable 
gas-producing areas and therefore are areas of gas supply had been limited 
to some extent." 

Did you mean that sentence to continue to the present time? A. Yes, 

sir. 

Q. Did you mean that the situation now is the same as when the big 
and little inch pipeline system were-- A. As far as those two systems 
are concerned, yes. 

Q. That is, at the present time the limitation on the gas supply 
available to the big and little inch system is the same as the time they were 
converted to the use of natural gas? A. In those two system, yes, sir. 

Q. On page 13 in the third full paragraph, Mr. Goodrich, you say 
”We believe that the rearrangement of facilities proposed in this application 
will provide the advantages which have already been discussed and will in 
addition provide a more economical, efficient cost of service to our 
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429 customers. Did you mean by that, a more economical cost to the 
customers? A. It says "cost of service, " Mr. Leventhal. 

Q. Well, I asked what you meant it would be a more economical cost 
to the customer. A. I meant what it says right here. 

430 Q. The statement is unclear to me and I wondered whether you would 
clarify whether you meant a lower cost to the Company or lower cost to the 
customers? A. Lower cost of service affect both of them. 

Q. However there is a difference between cost to the customer and 
to the Company. You wrote this statement did't you? A. Yes, I did. 

Q. What did you mean by that. A. I meant it would be a reduction 
in cost of service on the system of Texas Eastern. 

Q. A reduction in cost to the Company? 

MR. HARGROVE: That is not what he said Mr. Leventhal. He has 
answered the question about five times. 

PRESIDING EXAMINER: It is perfectly clear. You know what the 
cost of service means.. Anybody who knows what the cost of service means, 
knows what he meant. And most of us do. We live with it. We deal with it 
all the time. 

MR. LEVENTHAL: Mr. Goodrich, you had prepared under your 
direction the exhibit 3, 11 and 17, is that correct? A. Not 17, no, sir. 
That is Mr. Carpenter exhibit. 

MR. HARGROVE: His exhibits are 1, 2, 3, part of 11, part of 12, 
and all of 13. 

431 MR. LEVENTHAL: I'm sorry. I have a mistake in my notes. 

Q. Insofar as exhibit 11 is concerned, Mr. Goodrich, the intro¬ 
ductory table of contents on the exhibit indicates that Mr. Adams supplied 
line 8, page 1, of both schedules 1 and 2. A. I am lost, Mr. Leventhal. 

MR. HARGROVE: Mr. Adams testimony states that he supplied 
figures relating to the cost of gas to Mr. Carpenter. 

That is not the total cost of gas purchased. There are other figures 
which have been added to that to get the total cost of gas purchased. 

MR. LEVENTHAL: In connection with exhibit 11, both schedules 1 
and 2, Mr. Goodrich, and referring to page 2, which is headed "Estimated 
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431 transmission operation and maintenance expenses, in Schedule 1, that is 
assuming no conversion, and schedule 2, which would be page 6 of the 
exhibit, would be assuming conversion. 

Q. Do you have prepared in your Department all of the data in the 
759 account number series, is that correct? A. 759. 

Q. That is under "Transmission Expense. " A. Yes, sir. I might 
help you Mr. Leventhal by saying that I had all of the material on both of 
these charts prepared in my Department with the exception of the cost of 
transmission compressor fuel, which is line 21. The cost 

Q. That would be true of both page 2 and page 6, of course. 

A. Yes, sir. 

432 Q. Now do you have with you the work sheets which show how you 

arrived at the cost as set forth in this exhibit? All of the items on number 
2 and 6. I am asking a introductory question, first. A. No, I do not. 

Q. Do you have with you the work sheets reporting line 12 of the 
exhibit. Item 759.32, compressor system supplies and expenses. 

A. I have with me, I think, the work sheets which relate to the electric 
power, which is the largest item of that spent. I do not know whether I 
have the others or not. 

Q. I was troubled by a question of procedure as to how to go about 
this but it is obvious that we are going to need the work sheets which support 
figures as shown on page 2 and page 6, of exhibit 6 — I am sorry. Exhibit 
11. I beg your pardon. I should also include page 3 and 4. A. Of exhibit 
11 ? 

MR. HARGROVE: Page 4 is not Mr. Goodrich's page. 

MR. LEVENTHAL: That is Mr. Carpenter's page, is it? 

MR. HARGROVE: Yes. So is 3, for that matter. 

In connection with 3, the storage operation and maintenance is fur¬ 
nished to us by New York State Natural Gas Company and is identical 
whether the system is converted or not. The proposal here at issue has no 
effect on the storage cost whatsoever. 

MR. LEVENTHAL: Mr. Goodrich does not have responsibility for 
the development of the figures on page 3, of schedule 11, under "operations"? 
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433 MR. HARGROVE: To save time, Mr. Carpenter would testify to this 

if he was here but I can tell you that we have to obtain those figures from 
New York State Natural Gas Corporation. We don't operate the storage 
figure. They keep the books on it and we get figures from them. 

As I said again, there is no difference in the figures whether this 
project is completed or not. The figures willbe the same any way. 

MR. LEVENTHAL: Without going into the question of whether they 
are material, Mr. Goodrich is not related to those figures, is that 
correct? 

MR. HARGROVE: That is correct. 

434 MR. LEVENTHAL: Then, I think I was correct in the first place, that 
the data we would need from the witness are your work sheets supporting 
the figures which he shows as page 2, Schedule 11, "Estimated Transmission 
Operation Expense Assuming no Conversion, " and page 6 and you also refer 
to Schedule 2 showing "estimated transmission operation expenses assuming 
conversion for the years 1957 through 1959. " I request to be furnished with 
those work sheets. 

MR. HARGROVE: We will be glad to give you the work sheets. I 
think it would help if you could specify to some extent any of the items. As 
the direct testimony will indicate, many of these items are simply percentage 
figures. There are no particular work sheets in connection with them. It is 
a percentage of another figure, estimated on that basis. 

MR. LEVENTHAL: I have so many questions on practically each item, 
which is to some extent— 

THE WITNESS: Why don't you ask the questions you have and maybe 
I will answer them. 

MR. LEVENTHAL: Mr. Witness, if you will answer my questions in¬ 
stead of asking questions, we will be better off. 

PRESIDING EXAMINER: I will take it up for him if you object to his 
asking it. Supposfeyou ask some questions and let's get ahead here. We 
have spent an awful lot of time and haven't got even hardly anywhere, yet. 
Your clarification is supposed to get you on the road. Let’s get going, 
please. 
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435 MR. LEVENTHAL: I am now in a position where I cannot question 
without the cost data, Mr. Examiner. 

PRESIDING EXAMINER: The cost data is here and you can question 
about it. Otherwise, you will have to waive your right to cross-examine. 
This is the detail which is normal in these cases. If you wish to ask him 
how he went about it in addition to what he has already told you, you may 
do so. 

MR. LEVENTHAL: I wish to have an opportunity to examine the work 
sheets before I continue with the cross-examination. 

PRESIDING EXAMINER: Just a moment. You might or might not 
have a right to do that, by reason of the fact that your use of it may not be 
in connection with this case, relevant or necessary. 

MR. HARGROVE: That is the reason I asked for some itemization, 
Counsel. I just don't want to drag a truck-load of stuff up here. 

PRESIDING EXAMINER: I don't want to seem obstreperous about the 
matter at all. We have been accustomed to cost estimates for the building 

436 of pipelines ever since 1938. We have therefore a basis of evaluation, when 
we know the methods the man used, which he has pretty fully already spelled 
out. We have not found there was any advantage in trying to break that 
down. We have had men who have bid on pipelines, who have constructed 
pipelines all over the world on the witness stand and we have not found it 
advantageous to try to go into such detail as you are proposing. Your in¬ 
terest here does not justify such an extension. I therefore determine to 
limit you to such an extent as the staff itself feels is needed to go into this 
detail and will be governed by that. 

MR. LEVENTHAL: If the Examiner please, in the ordinary case of 
construction or expansion of a pipeline, the question of cost is not as much 
at issue as it is in this case. That is, approximation of cost is satisfactory 
for the purposes involved, or some rough approximation of cost is satis¬ 
factory for the purposes involved. 

In this case, the foundation, or a substantial foundation of the applica¬ 
tion is an allegation that there will be a saving in the cost of service in the 
order of magnitude of one percent of the total cost of service. So that even 
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436 slight errors in the calculation or estimates of cost, when taken into account 
with each other, will negate, or invalidate the conclusion. 

It is, therefore, incumbent upon us, in order to analyze the relative 
437 cost of service which is attested to by this witness, to review each of his 
calculations for the purpose of possibly locating errors in them or debatable 
assumptions in them and to present those further in the presentation of this 
case. The case stands on an entirely different footing from the ordinary 
application for extension of facilities and is much closer in effect to a rate 
case from this point of view, from the point of view of requiring detailed 
examination of service. 

PRESIDING EXAMINER: Have you asked all the questions you are now 
prepared to ask? 

MR. LEVENTHAL: I would ~ 

PRESIDING EXAMINER: Please answer the question, Mr. Leventhal. 
Mr. Goodrich is on the stand and I want to make some use of him. All we have 
done so far is talk. 

MR. LEVENTHAL: I would like to talk to my associate. 

PRESIDING EXAMINER: Your opportunity to cross-examine will 
come up when the rest of them have finished. 

Now, Mr. Chapman, you may proceed with cross-examination. 

MR. CHAPMAN: Mr. Examiner, I may run into the same problem 
that Mr. Leventhal has. 

PRESIDING EXAMINER: We will treat it the same way. 

MR. CHAPMAN: Are you ruling in advance on that, sir? 

PRESIDING EXAMINER: If necessary. When the time comes we may 
438 treat it in the same manner and in the same way. 

MR. CHAPMAN: I understand that the same way is that we are denied 
access to the working papers of the witness. 

PRESIDING EXAMINER: I haven’t ruled on the working papers. I 
have asked him to exhaust his possibility of cross-examining at this time 
and he said he had no further questions a moment ago and we are about to 

reach closing time. Do you have questions that you can ask now? 

****** 
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MR. CHAPMAN: I think I have a few questions that I can ask now 
that may be in the nature of qualifying questions, however. 

PRESIDING EXAMINER: Please exhaust them. 

CROSS- EXAMINATION 

Q. Mr. Goodrich, you testified that 16 months is the amount of time 
that it would take to rearrange the facilities in the manner projected by you 
in this application. In response to Mr. Leventhal's query, you indicated 
that you thought you could do that even under the most severe weather con¬ 
ditions. A. I didn't say that, I don't believe, I said we could probably do 
it at any time of the year. 

****** 

440 Q. Is this 16 months, an outside estimate? A. Well, I think it 
is. That is the reason I said I didn't think it makes too much difference 
what time of the year it happened. 

Q. In other words, there is a possibility you may get it done in 
shorter time? A. Yes, sir. 

Q. Under ideal weather conditions how soon could you get it done? 

A. I haven't made a projection on that. I don’t know. Weather conditions 

441 wouldn't influence that decision nearly as much as availability of 
materials. 

Q. You have made a study on availability of material, have you not? 
A. Yes, and they are available within the 16 months' period, but if they 
could be made available earlier, then we could complete earlier. That is 
a big unknown. 

Q. Have you made any estimate on the amount of time it will take to 
transfer the Little Inch pipeline to Petroleum Products ? 

MR. HARGROVE: I object. 

PRESIDING EXAMINER: Sustained. It is beyond the scope of this 
hearing. 

MR. CHAPMAN: I submit it is not beyond the scope of this witness' 
testimony, Your Honor. 

PRESIDING EXAMINER: It is beyond the scope of the hearing, no 
matter what he said about it. 


MR. CHAPMAN: Could we now have a definative ruling that you will 
not entertain any questions with respect to the public interest involved in 
the administration of the Federal Gas Act, which goes beyond the particular 
interest of gas customers and gas service, to the general interest of the 
United States — the country? 

PRESIDING EXAMINER: Mr. Chapman, you are too good a lawyer 
to try to put someone on the Bench in any such spot. You know very well 

that unless I am a very dumb lawyer, myself, that I am not going to 
make any rulings except those that I am required to make in the course and 
the conduct of a hearing. Now, please ask your next question. 

MR. CHAPMAN: May I make one observation for the record: At 
the beginning of this hearing you indicated that you would like to define the 
issues in order to obviate the necessity of bringing in witnesses and asking 
unnecessary questions. You have made several rulings along those lines 
to narrow the proceedings. I am attempting to get another such ruling so 
that I will not ask such questions, unless the Commission itself will permit 
me. 

PRESIDING EXAMINER: We will recess until 10:00 o'clock tomorrow 
morning. 
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446 MR. HARGROVE: Before we proceed with the witness, Mr. Examiner, 

I have a few remarks I would like to get on the record about the work papers 
Mr. Goodrich discussed, yesterday. 

We new have available here a very substantial number of work papers 
or data sheets or whatever you wish to call them. As I pointed out yester¬ 
day, however, it is difficult and in fact impossible for us to furnish work 
papers unless we have some definition of the type of work papers, or identity 
of work papers that are desired. 

I have three volumes here on the desk standing about a foot high which 
represent summary sheets on work papers on a single exhibit, that exhibit 
being the capital cost exhibit which I believe is Exhibit 13 of Mr. Goodrich. 

It takes a long time to prepare these work sheets in form that they can be 
used and it costs a substantial amount of money to get them ready. 

447 It is not feasible for us to provide work sheets to anyone unless we 

can get some sort of a definition of what work sheets they are talking about 
and how far they want to go in order that we may exercise our own judgment 
as to whether we wish to voluntarily give them the work sheets or argue the 
question of their genuine need for those work sheets. 

In addition to that I believe that the exhibits which have been prepared 
in very considerable detail to begin with, and the direct testimony—par¬ 
ticularly Mr. Goodrich's direct testimony, which discusses the various ex¬ 
hibits on a line-by-line basis, furnish an adequate foundation for the deter¬ 
mination of what work sheets might be desired by any party. However, I 
would like to point this out in connection with the particular exhibit about 
which issue arose yesterday which was the operating and maintenance 
expenses, on Exhibit 11. 

Inspection of the comparative sheet, which is Exhibit 3 in these 
proceedings, indicates very promptly that the real comparative question 
on costs here is tied up in transportation, operation and maintenance, and 
a review of the breakdown in Exhibit 11 and Mr. Goodrich’s testimony in 
respect to it indicates quite clearly that substantially all of that difference 
is represented by compressor station supplies and expenses, to wit, 
electric power and fuel. 
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448 Those are the real operating figures in this comparison, as can be 
seen by a glance at the dollar figure stated in the testimony and. in the ex¬ 
hibits. If those figures stand, obviously we are going to prove a lower cost 
of service. If they don't stand, we may not. You could double or eliminate 
any other differences without affecting the final result if the figures on elec¬ 
tric power and cost of fuel are correct. 

With respect to that particular item of dollars, in view of its im¬ 
portance to the matter, we do have some work papers available here. It is 
an extended study and we are agreeable to having Mr. Leventhal, Mr. 
Chapman or any other intervener, go over those work papers with Mr. 
Goodrich and his staff in our office in the evening, or if they do not wish to 
do that, we can furnish them with cost requirements from which these costs 
can be checked. 

I would like to make one further comment about that. 

As Mr. Goodrich’s direct testimony states in detail, those costs were 
obtained by preparing average day flow studies month by month for three 
years and determining the horsepower requirements for each month at each 
station on the system. After the horsepower requirements were determined, 
they had figured out how much electric power or gas was needed to operate 
that amount of horsepower and then applied the appropriate rates to it, they 

449 came up with dollars. 

We have a very thick volume of power contracts. Those power con¬ 
tracts have never since we have been in business, and subject to regulation 
by this Commission, been given to anybody. That includes the staff of the 
Commission. 

As a matter of fact, the staff has never asked for them. The reason 
is that those contracts are negotiated under very competitive and active 
negotiating conditions. The cost of power is a major factor on Texas 
Eastern's system and our ability to negotiate the best possible power con¬ 
tracts at each station has a major bearing on the rates which the ultimate 
consumer pays for gas delivered from Texas Eastern's system. 

Wide dissemination of knowledge of each of the individual contracts 
throughout the areas in which we purchased electric power, would obviously 
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449 hamper our ability in negotiating for new power contracts, as current 
power contracts expire or as new stations are built and new power contracts 
must be obtained. For that reason we are extremely reluctant to permit 
inspection by any party of the power contracts. If the parties wish to accept 
the offer to go over the papers with Mr. Goodrich, I think possibly a feasible 
solution can be worked out to the situation. 

Before we get into this, however, and because of the volume of these 

450 work sheets, depending on which particular work sheets are desired. I 
want to put certain procedural facts .on the record because we do not wish 
to have this proceeding delayed in any respect that is avoidable, or in any 
respect in which we feel that there is no ba$is for the delay of the 
proceeding. 

MR. CHAPMAN: Mr. Examiner— 

MR. HARGROVE: I am speaking, Counsel. I haventt finished yet. 

MR. CHAPMAN: This comes in the middle of my cross-examination, 
Mr. Examiner. 

MR. HARGROVE: The Examiner recognized me, Counsel, and I 
am talking. 

MR. CHAPMAN: I can hear you. 

MR. HARGROVE: We filed this application on July 26. On September 
8 at the request of Mr. Leventhal, we mailed to Mr. Leventhal a complete set 
of the exhibits and the application and without request we mailed to American 
Pipeline Company a complete set of the exhibits and the application. 

On October 20, some six weeks before this hearing was called, those 
parties were permitted--the Commission issued its orders permitting those 
parties to intervene. 

On November 19, we served our hearing exhibits—identical except 
in minor respects with the application exhibits—and direct testimony on all 
points. At no time during that period were we asked for any specific or 
particular work papers. At no time during that period did anyone ask for 
a pre-hearing conference or adopt any of the other procedures which might 
be available to them under the rules, to ascertain what materials they might 
desire, if any, in addition to the exhibits with which they had already been 
furnished. 
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451 As a consequence, we came into this hearing with the idea of going 
through to conclusion and completing the hearing without undue delays, for 
study of exhibits or study of work papers. We certainly had no thought 
whatsoever of any protracted recesses for that purpose, in view of the 
time elements involved. 

Now, finally, I want to raise another point, at this point in the cross- 
examination of Mr. Goodrich, with respect to the interventions of both the 
three major interveners, River Company, Chotin Towing Company and 
Greenville Towing Company, and with respect to the American Pipeline 
Company. The order of the Commission permitting intervention states in 
its first proviso as follows: 

"Provided, however, that the participation of such inter¬ 
veners shall be limited to matters affecting asserted rights 
and interests, specifically set forth in the petitions for right 
to intervene, and provided further that the admission of such 

452 interveners shall not be construed as recognition by the 
Commission that they or any of them might be aggrieved be¬ 
cause of any order or orders of the Commission entered in 
this proceeding." 

In other words, as I construe that order of the Commission, it says, 
"We don't recognize that you have any specific or given 
rights but we are going to let you in the forum to ask ques¬ 
tions about such rights as you may have asserted and with 
respect to which you may have a position. " 

With respect to these cost figures of Mr. Goodrich in Exhibit 11, the 
operating expenses, I am unable to ascertain from the petitions to inter¬ 
vene filed by the various barge operators and by American Pipeline Com¬ 
pany, wherein their legitimate interest lies in the operating expenses of the 
Texas Eastern system, either at present, or as proposed. 

The position is indeed somewhat anomalous. If they take the position 
that they are competitors, their interest would seem to be directed toward 
maintaining as high a cost of service on Texas Eastern's system as possible 
to protect their competitive position. Indeed, the most active of all 
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competitors of natural gas services, the National Natural Coal Association, 
has recently filed a substantial document with the President's Cabinet Com¬ 
mittee, in which their principal recommendations are that the price of 

453 

natural gas should be kept as high as possible and that the Federal Power 
Commission should establish a floor for natural gas costs. That is the 
theory of one competitor of natural gas service intervening. 

In any event, I do not know of any interest asserted in their petition 
which would put them in a position to inquire into the maintenance and op¬ 
erating expenses of this system, either before or after conversion, and I 
think we are entitled to some explanation or some indication on the part of 
counsel for those interveners before we go forward any further with cross- 
examination on those points. 

MR. LEVENTHAL: Are you making some formal call—I don't under¬ 
stand exactly what we are supposed to do at this point, Mr. Hargrove? I 
mean I have a number of points in opposition but I think they can be raised 
when I make a demand for work sheets and explained at that time. 

MR. HARGROVE: It doesn't make any difference to me at what 
time it is. 

****** 

475 Q. Are you now referring to field gas, new purchases as distinguished 
from pipeline purchases? A. Generally speaking, that is right. 

Q. These are the reserves you want to get up to Oakford storage? 

A. They are the reserves we want to put on our system. I don't mean we 
want to move them to Oakford storage, no. We want to buy the gas or get 
it under contract back in the field. Whether it comes through a pipeline or 
not is immaterial to us, as long as the reserves are behind it in the contract. 

MR. HARGROVE: Would you go back and pick up where the witness 
left off now. 

THE WITNESS: I think I can pick it up. With the United Gas Pipe¬ 
line contract at Kosciusko, and the similar contract at Longview, and the 
pipeline contract with Texas Gas at Lebanon, all having minimum pro- 

476 visions, if we can reduce our takes to minimums, or any point between 
ma xim um and minimum, and bring gas from other sources into the system 
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and still meet our requirements for "take or pay” obligations, then we can 
purchase more gas up to the limit of these swings. For example, the 
United Gas contract is 378,000 Mcf, with a minimum requirement of 72 
percent. That 28 percent swing in that contract amounts to approximately 
100 million feet a day. With the rearranged system which we propose here, 
we could operate that contract at a minimum and have capacity in the sys¬ 
tem for approximately 100 million feet of gas which would preserve the 
reserves in the United contract and add additional reserves to the system 
of Texas Eastern. This same arrangement can be operated at Longview, 
after the rearrangement of the system, and there the approximate swing 

capacity is of the order of 30 to 33 million, I think. 

****** 

496 MR. ENGEL: I believe I have a couple questions. 

PRESIDING EXAMINER: I am sorry. I sometimes get mixed up on 
who has passed and who hasn't. 

CROSS-EXAMINATION 
BY MR. ENGEL: 

Q. Have you any cost-of-service figures for the years 1955 and 1956 
which would be a period during conversion ? During the working period of 
conversion? A. I don’t have any, no, sir. 

497 Q. Have you made up any such estimates? A. No, sir, I have not 
made up any. 

Q. Do you believe that it might be materially different from the 
present cost of service? A. Over a 12 months' period, I would expect 
that it might be decreased. The cost of service might be decreased as a 
result of the construction, which is going on. 

Q. What factors would tend to decrease the cost of service during 
construction? A. The most important one would be the transfer of gas 
from the Big and Little Inch systems to the 30-inch system as soon as the 
pipeline connecting Beaumont and Kosciusko is completed. There is at the 
present time some excess capacity in the 30-inch line resulting from in¬ 
creased efficiency of that line over the original estimates, and by trans¬ 
ferring the gas from the present operations to that line, we will have an 
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immediate reduction in power costs on the 20 and 24-inch lines, and there¬ 
fore, the over-all cost would be reduced, but I have no figures on it. 

Q. What interruptions of service would you anticipate to consumers 
in the Pittsburgh area while this work and conversion was going on ? 

A. I would anticipate there would be no interruption. 

498 Q. Do you not contemplate the use of some of the equipment now 
being used on the Little Inch line --on the part which you propose to 
construct? A. I believe the testimony says that we have projected the 
purchase of new equipment but to'the extent that the compressor equipment 
is available from 20 and 24 inch lines, they will be used. 

Q. They will be used? A. Yes, sir. 

Q. That will make it necessary to withdraw them from the Little 
Inch line at some time, will it not? A. Yes, sir. 

Q. And it will then be necessary to transport them to the site at 
which they would be installed, and install them, is that right? A. That 
is right. 

Q. How long a period would that require ? From the beginning of 
the withdrawal from the 20 inch line to the point where they would be in¬ 
stalled in the projected construction? A. I can’t answer that, because 
as my direct testimony says we don’t know when they would become 
available. There are several possibilities which we have for reducing the 
quantities of gas sent through the 20 and 24 inch lines, which would make 
that equipment available. I have mentioned one which is the completion of 

499 a new line between Beaumont and Kosciusko. Other possibilities during 
the year would be to have other gas transmission companies transport gas 
for us instead of us having to take it up the 20 and 24 inch system, which 
would make that equipment available, then. We have not negotiated any 
agreement with a gas company to do that, but we have done it in the past. 
This past summer we had agreement with another company to transport 
gas with us all summer, for about six or seven months, so the timing 
itself is not complete on that phase of the program. If those units aren’t 
available, we will buy new ones, so there will be no interruption in 
service. 
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Q. If other companies had a full commitment for their facilities, it 
might be possible that there would be interruptions of service during the 
period of conversion? A. I can't conceive of it. If we are going to buy 
new equipment and put it in, then we have no interruption on the present 
system. 

Q. You would be willing to state, then, that at no time will the Texas 
Eastern Transmission Corporation withdraw any facilities from the Little 
Inch line for use in the projected line to be constructed, which would result 
in an interruption to service? A. Yes, sir, I will so state. 

PRESIDING EXAMINER: Isn’t that the sense of your application? 

500 THE WITNESS: He is talking about the transition period, Mr. 

Examiner. 

PRESIDING EXAMINER: I realize, but still isn't it the sense of the 
application that in doing that you are not going to interrupt the service? 

THE WITNESS: Yes. 

PRESIDING EXAMINER: And if it were otherwise, you would have to 
specifically get the permission of the Commission to interrupt service, 
would you not ? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: By any voluntary act of yours ? 

THE WITNESS: That is right. 

PRESIDING EXAMINER: Because that would be a partial abandonment, 
would it not ? 

MR. ENGEL: Partial what? 

PRESIDING EXAMINER: A partial abandonment of service. 

BY MR. ENGEL: 

Q. Mr. Marvin, in his testimony on page 6 states as follows: 

"We have investigated additional capacity only up to 
300, 000 Mcf. That same balance of economics should 
exist at even higher capacities. " 

Do you subscribe to that statement? A. Yes, sir. 

Q. Would there not be a point of diminishing returns reached at 
traditional capacities? A. He is making a statement here of up to 
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300, 000 Mcf, over and above the rearranged volumes being discussed in 
this docket, and then — where is that statement? 

MR. HARGROVE: That is the last sentence on page 6. 

THE WITNESS: He hasn't projected it on to every possible capacity, 
but by doubling 300, 000 -- I don't know what he had in mind -- as a matter 
of fact, what volume he had in mind, but I know from my own experience 
that I would expect that the cost of service that he is talking about on that 
line would be maintained at substantially higher volumes than he has 
studied, here. 

BY MR. ENGEL: 

Q. Would that be done by looping? A. Yes, and even the studies 
he has made would be accomplished through looping, too. 

Q. Is it not a fact that when you engage in looping, that the quantity 
of gas, or that the cost per unit of gas transported by the looped facilities 
is increased? A. I don't know that as a general statement, no. 

Q. Would you say it remains constant? A. I don’t know. Each 
specific study requires an investigation. But on the system that we are 
talking about — your question was general. If you relate it to this specific 
502 line, I might be able to answer it a little better. 

MR. ENGEL: What did Mr. Goodrich volunteer ? 

(The answer was read by the Reporter.) 

BY MR. ENGEL: 

Q. I will relate that to the projected 30-inch line. A. The studies 
Mr. Marvin has made indicate that there would be naturally some incre¬ 
ments of capacity—say we added only 25 million. That might increase the 
unit cost of transportation. Or maybe 8 million cubic feet of gas would in¬ 
crease it, but in the units that he has studied in steps of 100 million, or 
200 million, 300 million, 400 million—large quantities of gas—the trans¬ 
portation costs have remained essentially stable, or level. 

MR. ENGLE: I have no further questions. 

****** 

504 PRESIDING EXAMINER: The hearing is reconvened. I think we are 

back to you, Mr. Leventhal. You had finished, had you not, Mr. Engel? 
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MR. ENGEL: Yes, Your Honor. 

CROSS-EXAMINATION 
BY MR. LEVENTHAL: 

Q. Mr. Goodrich, I direct your attention to Exhibit 11, line 12, 
Exhibit 11, Schedule 1, without conversion, line 12, and also to the ex¬ 
planation which you have made in your direct, on pages 16 to 17 of that 
item. I request you to advise us what work sheets you have which back 
up the figure that you have set forth in line 12 for the years 1957, 1958 
and 1959. 

MR. BRUNNER: What is the page to which you refer? 

MR. LEVENTHAL: Page 2, Exhibit 11, and pages 16 to 17 of the 
Goodrich statement. 

MR. HARGROVE: I object to the question on the ground that it refers 
to a line on Exhibit 11 and there is nothing in the petition to intervene of 
the barge operators represented by Mr. Leventhal which asserts any 
legitimate interest in the operating expenses of the gas system of Texas 
Eastern. 
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MR. LEVENTHAL: May I inquire, Mr. Hargrove, whether you are 


5Q g making the point that this is not referred to in the petition to intervene or 
that such reference as is made does not constitute a legitimate interest? 

MR. HARGROVE: I am making the point that it does not constitute 
an interest within the meaning of the Commission's language, in the order 
of intervention. 


MR. LEVENTHAL: Have you concluded your argument on that 
objection ? 

MR. HARGROVE: At this time, yes, sir. 

MR. LEVENTHAL: I direct the Examiner's attention to my petition 
to intervene in which I assert in paragraph 14(f), as follows: "Petitioners 
further deny and contest material, allegations and conclusions in the 
application, and petitioners denying Texas Eastern's allegations of con- 
tensions to the contrary assert" 

paragraph (d) "That upon completion of the proposed facilities, Texas 
Eastern's system will not have increased flexibility, taking into account 
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all the elements of flexibility of gas service, will have reduced pipeline 
sources of gas supply available to substantial numbers of consumers; and 
will not subject to further increase in capacity without increasing the 
average cost of service. " 

And then paragraph (f) "That any savings in the cost of service under 
Texas Eastern’s proposal, forward, strict proof should be required, 
would not out-weigh the detrimental consequences of Texas Eastern’s 
proposal." 

507 Quite evidently the issue of the comparative cost of service, with 

no conversion and with conversion are raised by the petition of intervention 
and I am entitled to cross-examine into the matter of that issue. 

MR. HARGROVE: I cannot find the petition in my file at this moment, 
for some reason or other. 

PRESIDING EXAMINER: You are referring to page 8 of your petition, 
I believe ? 

MR. LEVENTHAL: Page 7 and 8. 

MR. HARGROVE: Mr. Leventhal, had you concluded your statement 
at the moment? 

MR. LEVENTHAL: For the moment, yes. In response to the point 
you have made, I have. 

MR. HARGROVE: I am sorry. I didn't want to interrupt you. Well, 
Mr. Examiner, looking at this petition to intervene and the parts referred 
to by Mr. Leventhal, the portions on page 7 and paragraph 14 in its en¬ 
tirety simply contain denials of allegations and conclusions, if any, in 
Texas Eastern’s application. 

Anyone opposed to a project can, of course, state that anything 
which might defeat the project is a point which they wish to raise. But the 
extent of the interest of a private intervener is not co-extensive with the 
public interest. It is the staff of the Federal Power Commission which is 

508 charged in these hearings with representation of the public. 

Now, regardless of denials of allegations of the application on the 
part of an intervener, the question of whether he is entitled to raise an 
issue must be framed by his affirmative allegations of the interests which 


he asserts and not simply his denials of the petitioners’ claims. That 
paragraph refers only to the denials of our claim. 

MR. LEVENTHAL: It is stated both in the negative and the affirma¬ 
tive but I will elaborate briefly to say petition for intervention advises that 
there are disastrous consequences to the proposal which directly affects 
the barge operators. 

PRESIDING EXAMINER: Which proposal is that? 

MR. LEVENTHAL: The conversion proposal. As set forth in the 
application. 

PRESIDING EXAMINER: Let me ask you this. Is it the entire project, 
or is it some part of the project that is disastrous to you, and if so, which 
part? 

MR. LEVENTHAL: We believe that the project is a single project, 
in fact, although it can be analytically divided in terms of application of 
the one section of the natural gas act, for approval of one part and another 
509 section of the natural gas act for the approval of another part, we allege 
that and believe that it is in fact an integrated project and a single project, 
and that we are harmed by it. 

We also allege that the entire proposal comprehends as an indispens- 
ible operation, and as a principal objective, the operation of the Little 
Inch as a product pipeline, as set forth in paragraph 11. We contend that 
this in effect permeates and identifies all the elements of the proposal. It 
is the springing motive, it is the raison d'etre and it is the characteristic 
of the entire proposal. The extent of the barge operators' position is that 
it is incumbent upon the Texas Eastern Company to make a showing that 
its proposal is in accordance with the public interest. 

I would further urge that, even in a case where it might work out— 
let us propose a case where it might be found that, in terms of the public 
interest without regard to the barge operators, and in terms of gas 
service—other elements of the public service without regard to the barge 
operators—it might be that there are no particular advantages in the pro¬ 
posal and there are no particular disadvantages in the proposal. 
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I would think in the first place, on that, that the rule would be that 
Texas Eastern has not met its burden of proof under Section 7 but in the 

510 second place where you have such a balance of forces, the substantial in¬ 
terest of the barge operators and the interests which would be—the dis¬ 
locations which would be caused, the harm which would be done, as well 
as the anti-trust law violations which I separately made reference to— 
could require that the application be denied. 

We further assert that this is a matter of balance of conveniences, 
in effect, as set forth in the application; that even if there are some ad¬ 
vantages—some small advantages of gas service--some small advantages 
in terms of a flexibility--some small advantages in terms of reducing 
costs of service—that these are so light, when weighed in the balance, that 
they do not overcome the substantial disadvantages of the proposal and that 
it becomes necessary, therefore, to weigfti the advantages and to weighithe 
disadvantages. 

At the moment, my line of cross-examination will go to your testi¬ 
mony as to the extent of the advantages. I have raised directly the issue 
that we deny the allegations and require strict proof thereof. 

PRESIDING EXAMINER: Mr. Hargrove, would you allow me to in¬ 
quire a little bit here: I think the time has come when we have to determine 
the position of this intervener. I would have preferred that the matter be 
handled in such a fashion that we not have to get down to all the specific 

511 cases and elements. And I don't mean cases in a legal sense, I mean all 
of the elements and really just analyze this thing out and come right down 
to fine points. 

It could have been so handled and it could have been by reason of the 
allowance of the petition, the permission to intervene. The language there 
specifically provides for a potentiality. Mr. Hargrove mentioned that a 
while ago, but the specific language that I have in mind is that it may be in 
the public interest to permit these interveners to participate. 

Now, that is broad enough without having to decide the specific ques¬ 
tion that you now have presented. I would have preferred to have had the 
case proceed on that basis if it were possible. Apparently, it is not, so I 


have to know a little bit more about, not what your whole case is, because 
that is what you answered a while ago--in effect, you wrote your brief, in 
brief--what I've got to know is what position, what interest—just as the 
Commission says here: "Limited to matters affecting asserted rights and 
interests, specifically. ” That is right out of the order. And up to date we 
haven't had that. 

Now, you could help me a great deal and I am sure therefore make it 
possible or nearer possible to make the right rulings on this matter. It is 
never advantageous to any party to have wrong rulings because it then puts 

512 them to the expense of having them corrected, and that still is expense, 
and it is not to the advantage of any client, of any person, to have to resort 
to review in order to correct erroneous rulings, so it goes to everybody's 
benefit. 

Now, could I ask you just a few questions, therefore, to help me get 
this thing in focus and see if we can't get the right result, and one that would 
be convincing to you, as well as to me. 

Your interest, and your basis for being in here, is to be found in 
Section 15 of the Natural Gas Act, I believe you say. 

MR. LEVENTHAL; Yes. 

PRESIDING EXAMINER: It says, "Hearings. Rules of Procedure. ” 

It says, "The Commission in accordance with such rules and regula¬ 
tions as it may prescribe, may admit as a party any competitor of a party 
to such proceeding." Let's try that sentence. You are certainly not a 
security holder in the company and you are not a municipality or an inter¬ 
ested state or state commission. 

MR. LEVENTHAL: Are you reading from the statute now? 

PRESIDING EXAMINER: I am. Section 15. 

Actually, what it boils down to is, I have to flaake a determination as 
to what is your asserted interest under the statute. 

513 MR. LEVENTHAL: Our asserted interest is as a competitor, a 
party to such proceeding, and/or a person whose participation in the pro¬ 
ceeding may be in the public interest. 
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PRESIDING EXAMINER: Now, let’s take the first one. In what way 
are you a competitor of Texas Eastern at any time? Right now. 

MR. LEVENTHAL: The petition sets forth that natural gas is a com¬ 
petitive fuel with petroleum products, particularly with reference to sub¬ 
stantial use of petroleum products as a heating fuel, and that both the barge 
operators and the petitioner and the applicant are engaged in transportation 
of these competing fuels. They are engaged in transportation, roughly, 
from the same markets to the same markets. 

PRESIDING EXAMINER: All right.! Now, let's analyze that: In other 
words, your clients are trying to say to this Commission that you are here 
in this case, in order to prevent Texas Eastern from selling the natural 
gas it is selling in that area. Is that right? 

MR. LEVENTHAL: Our clients—I mean the barge operators are here 
in this case as a competitor, and as a person in the public interest. 

PRESIDING EXAMINER: You are just ducking the question. I am 
514 trying to narrow it down. I can read the statute. You have already said 
that and you have the alternative. I asked you to use one alternative and 
just follow that down. 

You say you are a competitor in the natural gas business. What I am 
asking you is, is it your position in this case and is it the position of your 
clients in this case, that you are here opposing the sale by Texas Eastern of 
natural gas in that area of the middle west in which your clients distribute 
or serve, transportation wise or otherwise, the petroleum products market, 
in competition with natural gas. 

Are you here opposed to their selling natural gas in that area? 

MR. LEVENTHAL: We are opposed to their extending their—to a 
company combining their sales of natural gas with sales of petroleum 
products in that area. 

PRESIDING EXAMINER: Now, you are getting off the track. 

I asked what you are in competition with now and you said you were 
in competition with their selling natural gas. Then, is it your position that 
you favor that or oppose it? It has to be one or the other. 
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MR. LEVENTHAL: I haven’t asked them about that point. 

PRESIDING EXAMINER: I am asking you for your position. Just 
address yourself to my question, just like you’d ask a witness. I've got to 
get from you, as the only party representing these people, what is your 
position here. 

Now, as a competitor of Texas Eastern, you say you are a com¬ 
petitor as a fuel competitor and that can only mean to my mind unless you 
can supply something else, that you are here to oppose Texas Eastern’s 
selling natural gas in the area in which your company, your clients do 
business, in petroleum products, which are a competitive fuel to natural 
gas, is that correct? 

MR. LEVENTHAL: That is correct, yes, but it is not a full state¬ 
ment of the position of the barge operators. 

PRESIDING EXAMINER: I am trying to get it bit by bit. That far 
is all right, is it? 

MR. LEVENTHAL: That is correct. 

PRESIDING EXAMINER: In what other way are you a competitor of 
Texas Eastern at this point? 

MR. LEVENTHAL: None that I am aware of. 

PRESIDING EXAMINER: So I then can rule, now, on the basis of 
your present stand as to whether or not you are the type of competitor I 
have referred to in this act, of a natural gas company, in a natural gas 
business, can I. ? 

MR. LEVENTHAL: I don't know that you have asked me all the 
questions that would be relative to that. I feel that the Federal Power Corn- 
516 mission has received my interVteni-m and has allowed it. 

PRESIDING EXAMINER: I am only trying to determine your position. 
I will again state for the purpose of being just as careful as possible and 
just as accurate as possible, that as I understand you, you say under 
Section 615 of the Natural Gas Act, your clients are competitors of Texas 
Eastern, in that your clients sell a competing fuel in certain areas of the 
mid-west, and that Texas Eastern in selling natural gas is in competition to 
you, and therefore, being such a competitor, you oppose Texas Eastern's 
selling that natural gas in that area. Is that correct? 


MR. LEVENTHAL: If the Examiner please, being such a competitor, 
we oppose the application and the prayer of the application. If Tex^s 
Eastern were not making any change in its—any change whatever, if it had 
no application pending, we would not file any opposition. There would be 
nothing to oppose but we oppose the change proposed by Texas Eastern. 

—TSefotality of the position of Texas Eastern afterward is something that we 
oppose. 

PRESIDING EXAMINER: You are not opposing, therefore, in this 
case, as a competitor, you are not opposed to Texas Eastern continuing to 
sell in the mid-west, the natural gas that it is now selling, is that correct? 

In the same volumes ? 

517 MR. LEVENTHAL: I will have to answer that question no, that we 
are opposed, because I think that the sense of the question is to try to put 
something which I regard as indivisible in two parts and I cannot admit to 
such an assumption. Since we are opposed on our assumptions I must give 
you the answer which I believe is in accordance with the facts. 

PRESIDING EXAMINER: Well, it happens that the language of the 
statute talks in two different clauses, and one of which is "competitor of 
such a party” as Texas Eastern is here. I ask you in what respect you are 
a competitor of that party now. 

It is not a question in the statute—the statute says nothing about some 
possible future competition that might arise out of some set of circumstances, 
whatever they be. It is talking about being a present competitor of such a 
party. 

MR. LEVENTHAL: May I ask the Examiner a question to clarify 
this point in my mind ? 

PRESIDING EXAMINER: Yes. 

MR. LEVENTHAL: Let us suppose Texas Eastern were seeking an 
application to construct a pipeline to Seattle, that it had made the applica¬ 
tion, which was in fact made by the West Coast Transmission Company. 

518 Let us suppose there was another company engaged in competing for 
the fuel market in Seattle. It would certainly not be in competition with 
Texas Eastern as the matter stands before the application, but it would 
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certainly have a right to intervene as a competitor when the application was 
filed. It seems to me it would be absurd to read the statute differently. 

The competitor the person who claims his interest is affected as a 
competitor, is inclined to state how he would be affected in his competitive 
status by the granting of the application. Not by his situation prior to the 
granting of the application. That is apparently the position you are taking 
which I don't believe is sound. 

PRESIDING EXAMINER: I have not taken a position, yet. I am try¬ 
ing to determine what position to take. 

MR. LEVENTHAL: We are engaging in preparatory discussion for 
that decision and I don’t believe your position is sound. 

PRESIDING EXAMINER: Texas Eastern makes two applications in 
this case under two different sections of the statute, having somewhat dif¬ 
ferent statutory tests in the nature of the requirement upon this a Com¬ 
mission as a delegate of Congress to make distinctive findings of fact under 
the two sections of the statute. The Commission, therefore, may grant 
one application and deny the other. 

519 If the Commission grants the application of Texas Eastern to construct 

a connection from Beaumont, Texas, to Kosciusko, Mississippi, and nothing 
more, would your clients be opposed to the transportation of the natural gas 
proposed in that application by that facility and the rest of it above that, in 
that area in which your clients are going business ? 

MR. LEVENTHAL: This is a question which I don't think I am called 
upon to answer but I will say I should think they would be opposed to it. I 
don’t know whether, if that were the sole application pending, they would 
have taken upon themselves the substantial expense of intervening or not, 
but I should think they would have been opposed to the extension of the com¬ 
petitive range against them. I would certainly be, if I were in that business, 
and would not hesita;3 to speak for them in that regard though I have not 
been specifically so instructed. 

PRESIDING EXAMINER: First, I have to make a determination as to 
what your position as a competitor is, or whether you are such a competitor 
as the statute talks about. If you can contribute something else now, on just 


that single subject of competition, I will be glad to hear you. If you are 
finished, I will make the ruling, unless somebody else wants to contribute 
to it. Just that one subject. Competition. Then, we will take up each 
one of the others. 

520 MR. LEVENTHAL: I have nothing to present beyond what is in the 
petition for intervention, on the facts of the business of the barge company. 

PRESIDING EXAMINER: The question I deem to be before me, in 
order to reach a conclusion on that which is to be ruled upon, the first 
element of it is whether or not Mr. Leventhal's clients are such competitors 
as the statute talks about in this case. Does anybody want to be heard or 
shall I go ahead.? 

MR. HARGROVE: Mr. Examiner, my purpose in the objection— 
although it might be extended to the length that you have described—was 
directed more specifically to this specific exhibit and the line on the ex¬ 
hibit to which he inquired. 

Assuming that he has a standing in this case, to which I do not agree, 
but with respect to this I simply? took the position that assuming he has a 
position in this case I see nothing in his petition to intervene which gives 
him and interest in the operating expenses of Texas Eastern. 

PRESIDING EXAMINER: I have given this matter thought since the 
very beginning of this case. I attempted in the very beginning of the case 
to make such an analysis would apprise all parties of the existence of the 
problem in somewhat the nature of my questions that I knew would have to 
be, under certain circumstances, faced. 

521 My analysis of the situation, insofar as that element of the significance 
is concerned, is about as follows: Mr. Leventhal's clients transport pe¬ 
troleum products which come into the market in competition with natural 
gas in the areas in which the products transported by his clients are mar¬ 
keted. Therefore, they are in competition with a natural gas business, as 
well as all other natural gas business in the same area. A fuel competition. 

It so happens they were not aware of that, apparently, or at least did 
nothing about it during the interim of years during which this Commission 
has certificated this company to conduct its natural gas business in that area. 
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The Commission has certificated facilities, has certificated volumes of gas, 
has allocated those volumes of gas, up to a top limit, and the competition 
that has resulted has been done without the opposition of these people. They 
have, therefore, waived any rights they had to object to the present volume 
of natural gas business done by this party in that area, and they are there¬ 
fore not, within this case, in such a position as to object to the continuance 
of that amount of the business in the midwest. Which, so far as competitors 
are concerned, is the equivalent of their elimination as an intervening party, 
as a competitor, in this case, by reason of the fact that Texas Eastern is 
not asking for any increase in the volume of natural gas business in that 
522 area, in competition with either the oil people, or the coal people, or 
other natural gas people. They are not increasing, or proposing to in¬ 
crease their presently certified, authorized, natural gas business in the 
area. There is therefore no interest to be asserted in this case as an 
Examiner. 

The other section of the statute is that they may be, within the phrase 
"any other person whose participation may be in the public interest. " 

I suppose any person might be that. It speaks of a potentiality. A 
potentiality to be decided by this Commission, which is charged with the 
protection of the public interest involved in the delegated authority of this 
Commission, and delegated by Congress as the watch dogs of that par¬ 
ticular public interest. I have previously averted to the very careful pro¬ 
visions of the statute which delimit, characterize and otherwise make clear 
the specific public interest and the limitations of that. That public interest 
is that which is involved in the transportation and sale of natural gas in in¬ 
terstate commerce for resale. 

The Commission has determined, within its discretion, as to these 
clients and also as to American Pipeline Corporation—and I might say at 
this time, I will include them in this further part of my remarks—that 
participation of the above named petitioners—and I am now referring to those 
two ohly—in this proceeding may be in the public interest. It is for the 
Presiding Officer to determine to what degree their participation is in the 
public interest; to wit, the interest of the public in the transportation and 
sale of natural gas in interstate commerce for resale. 
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523 I have been endeavoring to do that as we have gone along and I will 
continue to so endeavor. 

Therefore, it turns to rule upon the specific matter before me, it 
turns to this point and this point solely: In what way does it contribute to 
the public interest for these particular parties who have no specific inter¬ 
est now left. They are now parties as though they were friends of the 
Court. That is, I am now speaking of both, if they are not in fact com¬ 
petitors—and we will analyze the oil pipeline company of the competitive 
situation shortly— 

MR. LEVENTHAL: May I ask, Mr. Examiner, that we confine it to 
the barge operators, please, so that I may have a specific ruling on my 
point. 

PRESIDING EXAMINER: You will get one. 

It is therefore for me to determine what contribution to the public 
interest will be made by this intervener, and the same will apply to 
American Pipeline—the same tests--if their participation be permitted to 
extend to the matters now before me to rule on. Having laid that basis, 

524 which will be a foundation basis throughout the rest Of this case, as it has 
been in the past—and I believe fairly well explained before, actually—I 
hope this is a little better explanation, having had some time to think it 
over, having observed the development of the hearing, It is left, therefore, 
to determine whether their participation should extend to this particular 
matter, and rule upon the objection made, that their participation has not 
such a basis as to justify my allowance of their entering into this particular 
matter as a participant. 

I have the page, which was referred to, before me, I think. Schedule 
1, page 2, line 12. "Compressor Station Supplies and Expenses." Under 
the Column C you have $11, 040,100. In the other columns, slightly dif¬ 
ferent figures. 

MR. LEVENTHAL: Mr. Examiner, this will just take one sentence. 

I wish to state that after that I would propose to ask the same question with 
respect to line 12, on page 6, which would show a substantial saving in the 
event of conversion, as set forth in the direct testimony of Mr. Goodrich. 
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PRESIDING EXAMINER: To complete putting at this place on the 
record your reference, you also referred to the same line, and the direct 
testimony with regard thereto, on page 16 and 17 of Mr. Goodrich's testi¬ 
mony, as I recall. 

525 MR. LEVENTRAL: Yes, and I think perhaps we should include dis¬ 
cussion of line 13 on page 6 of the exhibit, which is discussed in Mr. 
Goodrich's direct statement at pages 23 to 24. That brings the two sets of 
figures into comparison. 

PRESIDING EXAMINER: Line 12, page 6 is under the assumption of 
conversion of the 20-inch pipeline, which is part of Schedule 2, Schedule 
1 being "Assuming No Abandonment, ” and Schedule 2 assuming the abandon¬ 
ment of the 20-inch line. In the terms in which I previously mentioned, I 
construe this to fall within the terms of the statute. 

Now, the point of the question was what? 

MR. LEVENTHAL: To test the accuracy of the statement made on 
direct, at both of the places indicated—a statement made on direct by 
showing an $11 million figure in 1957 without conversion and a figure of a 
little bit less than $8 million in 1957 without conversion. Amounting to a 
saving in the cost of service so far as this item of operation expense is 
concerned, of $3 million per annum, more or less. 

PRESIDING EXAMINER: Now page 23. 

MR. LEVENTHAL: At page 23 of Mr. Goodrich's direct? 

526 Yes. Page 23 is the place in his direct examination, where he refers 
to the figures in theyear 1957, 1958 and 1959, with conversion. Page 23 
and 24. 

PRESIDING EXAMINER: And the witness is to tell us what? 

MR. LEVENTHAL: The question was to ask the witness to tell us 
what work sheets he had to support the totals he has given us in Schedule 
l--that is page 2 of the exhibit—the same figures appearing on pages 16 
to 17 of the direct testimony. 

PRESIDING EXAMINER: The work sheets are not in evidence and it 
seems to me the witness is on the stand to be cross-examined on his 
direct evidence. This business of always going into worksheets—worksheets 


or supplemental written data may be obtained in trials only under certain 
provisions of the statute. You have sought no discovery, although you 
have had this material for a substantial period of time. You have sought 
ho discovery. You haven't as yet exhausted the questions that can be asked 
to probe the direct testimony, from what you already have. In other words, 
you already have a volume of material to be probed. You haven't done it 
yet. 

Now, in addition to that, before you have done that, you ask, not just 
for a bale of hay, which you can break up and digest by the cross-examination 
process, but now you want a whole carload. 

527 I have suggested earlier that I would appreciate if you would exhaust 

before you 

the material before youvseek other, by any process. 

MR. LEVENTHAL: Mr. Examiner, may I speak to a couple of points 
that you raised, or that were raised by your— 

We made a contention in our petition for intervention that it is our 
position that strict proof should be required of the summary presentation— 
the figures set forth by summary presentation in the application. We denied 
the decreasing the cost of service alleged and further contended any de¬ 
crease which could be proved would not be a substantial factor in the public 
interest. That application for intervention was contested by Texas Eastern, 
and I may say that in many respects, some of the—in several respects, 
some of the assumptions as to the meaning of the act, which were developed 
by the Examiner within the past half hour for purposes of background dis¬ 
cussion, incident to the ruling at hand, were presented by the applicant, 

Texas Eastern, in opposition to our petition for intervention. 

On October 20, the order permitting intervention was adopted—it was 
received a few days later. 

PRESIDING EXAMINER: Mr. Levenstein, may I interrupt you, please? 

528 MR. LEVENTHAL: Mr. Leventhal, if you please, Mr. Examiner. 

PRESIDING EXAMINER: Mr. Leventhal, may I.interrupt you, please. 

I do not find anything in what you are saying except possibly a change 

of words, over what you have already said about twice, all of which we are 
quite well aware. 
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MR. LEVENTHAL: Well, I am not $uite finished. 

PRESIDING EXAMINER: Please, change your tune, then. What you 
have said now is thrice repetitious of your argument that the Commission 
has acted on your petition. 

MR. LEVENTHAL: Mr. Examiner, it may be that this page cf the 
record will go up before the Commission and I wish to bring together those 
facts which seem to me to be relevant. The point I am about to make, I 
think I am doing so without being repetitious. At least let me put it this 
way: I am trying with all the skill I have as counsel to avoid being 
repetitious. 

On October 20, the intervention orders were drawn. On November 8, 
the hearing was set. No examiner was assigned until the date of the hearing. 

On November 19--pardon me. Just let me verify that—on November 
19, Texas Eastern, by Mr. Hargrove, mailed out a volume of exhibits, 
which were received in our office on November 22. On November 29, a 
529 week later--and Thanksgiving Day was in that week—I advised Mr. Har¬ 
grove, at the same time that I responded to an inquiry which he had made 
of me, as of all other counsel, as follows--and I wish to have this letter, 
this portion of the letter, in the record at this point. 

PRESIDING EXAMINER: Mr. Leventhal, I am not going to permit 
this. You have read this letter into the record once. The Commission is 
not so simple minded that it can't turn a few pages. The duplication of this 
is that the Commission in unable to read the record but must be led by the 
thumb as though it were a small child to a specific line on the page. Now, 
please desist If you have further to say, that really relates itself to my 
ruling on this matter, please do. You don't have to lead the Commission by 
the nose, thumb, ear or any other part of its anatomy to the particular line 
and page. It is quite able to turn the pages of the transcript. 

Now, we have taken up actually 30 minutes in order to get down to the 
bottom of this. I wonder sometimes how deep the well of patience is. 

MR. LEVENTHAL: On November 29, the barge operators advised 
Texas Eastern, or I advised Mr. Hargrove, specifically, that after the 
preliminary review of the proposed testimony and exhibits I found that they 
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had not made the supporting proof which had been demanded in the petition 

530 for intervention, and commented that if that were to be the direct testi¬ 
mony, it would be necessary, in respect to the salient issues, to review 
supporting work sheets, in order to be able properly to evaluate the con¬ 
clusions stated and to prepare appropriate cross-examination. 

At the first day of this hearing, when we were all involved in the 
hearing, Mr. Hargrove replied. 

PRESIDING EXAMINER: Mr. Leventhal, you are doing exactly what 
I asked you not to do. I hate to have to drop the axe but I am going to. I 
have asked you specifically now, to desist in carrying on this rehearsal of 
what you wanted and asked and so on. That is not pertinent to assisting me 
in making a ruling. 

MR. LEVENTHAL: But, Mr. Examiner, you stated that we had not 
sought the work sheets, in your statement to me. Now, I am telling you 
how we sought them, timely. 

PRESIDING EXAMINER: I still say that you are off the track and I 
would like for you to return to the matter that I have ruled on. 

MR. LEVENTHAL: Well, I have made all the points that I have to 
make on our request to obtain these data, except that no specific follow-up 
has been made on Mr. Hargrove's statement of yesterday that he was willing 
to make certain work sheets available. 

PRESIDING EXAMINER: I will now tell you what we are going to do. 

531 With respect to the particular matter to which you have addressed remarks 
about work sheets, you have also specified the specific exhibits and you have 
also specified the witness' direct testimony. You have not exhausted the 
possibilities--which are quite apparent on the surface of this material—as 

to the probing of the direct testimony he has given right here. With material 
already in your hands. 

We are going to recess, at this time, for 10 minutes and when we come 
back, I am going to give you an opportunity to ask definitively, right now, 
all the questions on cross-examination that you have of this witness, on 
what he has already testified to in the direct case. Break it up in such a 
manner as to determine the weight of the testimony. That is the purpose of 
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cross-examination. The accuracy of it, and when you have finished, you 
have finished. 

We will recess now, and you can get yourself in shape for that. 

MR. LEVENTHAL: Mr. Examiner, do l understand that to be a 
ruling that my questions with relation to the work sheets—that the objection 
is sustained? 

PRESIDING EXAMINER: No. you do not. I made a procedural 
ruling. In the first place, Mr. Levenstein— 

532 MR. LEVENTHAL: Mr. Leventhal, Mr. Examiner, please. 
PRESIDING EXAMINER: I have no control over their work sheets. 

You know that. 

MR. LEVENTHAL: I just inquired what the work sheets are. That is 
all I have done. That is when the objection was made. 

PRESIDING EXAMINER: I still have no control over them. If they 
want to tender them, all right. 

MR. LEVENTHAL: I may request the Examiner to issue a subpoena 
for them. 

PRESIDING EXAMINER: I have no objection to that. I can't rule 
on what you are going to do. 

MR. LEVENTHAL: The only question is, what are the work sheets. 
That is the only question and that is the question that has been objected to. 

PRESIDING EXAMINER: I haven't so understood. Did you so under¬ 
stand, Mr. Hargrove, as to what they are? 

MR. HARGROVE: I objected precisely to the inquiry into the operat¬ 
ing expenses of Texas Eastern on the grounds of the interest. The specific 
question which came up, I believe, was a question of what are the work 
sheets. But I would have made the same objection whatever the question 
had been, if it was related to that particular item in Exhibit 11. 

MR. LEVENTHAL: I understood that. But I also understood that 

533 the nature of your objection was so broad that it would properly pertain to 
my objection but I wasn’t certain as to whether the Examiner's ruling was. 

PRESIDING EXAMINER: I am not even ruling on the objection now. 

I don't have to. I have given you a procedural basis upon which to proceed. 
When we have done that, then we will consider the rest. 
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I said to you—and I gave you a simple illustration: You have a bale of 
hay before you. I see no reason why we should go into the matter of whether 
you need a carload of it when you haven't used what is before you, by the 
right cross-examination. 

Well, we will now recess for 10 minutes and you can prepare yourself 
to continue the cross-examination on the direct case, as presented here. 

(Whereupon, at 2:55 p. m., a recess was taken until 3:15 p.m.) 

534 PRESIDING EXAMINER: The hearing will reconvene. 

During the recess, I saw Mr. Chapman in the hall and thought it 
might be advantageous to not have to repeat the same sort of thing with 
regard to the study in the clause in section 15 about competitors, as to 
American Pipe Line. 

My analysis, while based, of course upon a little bit different fact — 
it is a factual situation — would come out about the same. The only basic 
difference I suppose would be that I don’t know whether the record shows it 
clearly but I don’t know that American Pipe is yet in business, so its 
position as to the presently objecting to the delivery of natural gas in the 
Eastern area wouldn't be quite parallel but it would come out about the 
same and he said he wouldn't mind if I connected it up at this point so that 
we wouldn't have to do it again, and I appreciated his agreement on that 
point, or assistance on that point. Are we ready to proceed? 

MR. LEVENTHAL: Mr. Examiner, I have a motion to make which 
is perhaps one of the most difficult which attorneys are called upon to make 
in the course of protecting their clients interest and I wish to assure you at 
the outset that I make it with a great deal of personal discomfort and I wish 
you to receive it in that spirit. 

535 My motion is that the course of procedure outlined by you, and the 
failure to allow the line of questionning upon which I was engaged — I don’t 
know whether or not that also includes sustaining the objection of Texas 
Eastern's counsel to any question or not — that was left in doubt — con¬ 
stitutes, together, and with the cumulative impact of other rulings made by 
you during the course of this proceedings, a denial of a fair hearing to the 
Barge Operator's, intervenors to the Administrative Procedure's Act, 


and to the due process clause of the Fifth Amendment. If you will indulge me 
to state the grounds of this motion, the motion is one to request relief that 
I be permitted to continue with the line of questionning which I started. I 
believe it stems from a denial of the spirit of the orders of intervention. It 
is my understanding of the intervention orders, it not being limited except 
with the boiler plate provisions, and it having been duly entered after the 
opposition of Texas Eastern's counsel, that it was intended and that we are 
entitled to customary latitude in presenting our case fully and freely. In 
several respects, the Examiner has made rulings which indicate that he 
believes that the right of the Barge Operators, by their counsel, to make 
presentation, is limited. He has ruled, when the question came up as to 
the gas reserve, which was raised at one point, I believe the day before 
yesterday, the Examiner stated at the end of the day that he might allow 
the customers a "nibble" into the future, if I recall his words, but not the 
competitors. 

536 Again yesterday when the matter of working papers was first ap¬ 

proached, the Examiner stated that the Barge Operators should not have 
any more occasion to examine papers than the staff did, or than the staff 
wished to do, if I understood his ruling correctly, or his comment correctly. 

Naturally, the staff of the Federal Power Commission has a task in 
the apportionment of its time. It is much harassed by the independent 
power problem, and perhaps also staff counsel approached this case with 
due awareness of the careful preparation made by the Barge Operators, but 
in any event, the staff's view of the issues, and the extent to which the staff 
wishes to explore the issues, it seems to me. can not bind the Barge 
Operators intervenors and that they should be allowed a right of full explora¬ 
tion of the issues, regardless of the issues tendpred, or the procedure fol¬ 
lowed by consumers, or by staff. 

There are several specific rules which fit into the pattern of which 
the present ruling is the culmination. 

On Tuesday when I was exploring with a witness, Mr. Adams, the 

time at which the company's excess gas balance developed, the Examiner 

repetitive 

stopped the inquiry with the comment that this was and already in 
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the record. I submitted that this may have been a mere error of recollec¬ 
tion by the Examiner but that the record will show that it was not repetitive. 
I add, without indicating that that was the intent of the Examiner, that he 

permit the witness to consult with counsel over night on that question. 

537 

From time to time I have been limited in presenting material by com¬ 
ments of the Examiner, that the material I was referring to or requesting 
was somewhere in the Federal Power Commission. It might be found in 
other places in the Federal Power Commission. Although it may be that 
in some particulars there were questions by me with relation to material 
that has now been incorporated into this record by Item Letter — I believe 
there were other cases where that was not the fact — material was not in 
the record in this case, and second, for some purposes it is necessary for 
counsel to bring together relevant material at the appropriate page of the 
transcript for the benefit, indeed, of the Commission and possibly of the 
court, at the time of reviewing the record. 

Indeed at the session yesterday when I was on a line of inquiry with 
Mr. Marvin as to whether he had made studies of the Inch System, the 
Examiner said that that matter had been disposed of elsewhere by the Power 
Commission. I asked him to elucidate for me. The Examiner declined to 
clarify his ruling and referred me to Mrl Brunner. I asked Mr. Brunner 
if he was aware of exactly what the Examiner intended and he told me he 
was not sure. 

538 At various points it has been assumed by the Examiner, I think, that 
my purpose was to dfelay. I have not been given the benefit of the doubt in 
the examination which I was tendering, as counsel should, in behalf of in¬ 
terveners. 

Yesterday, for example, Mr. Marvin, the first engineering witness, 
gave what I regarded to be misleading testimony concerning the line breaks 
in the Little Inch system. I may be wrong on that, but that was at least 
my belief. And he lumped together the 32 line breaks in the Little Inch 
system without in any way distinguishing, during the course of these breaks 
between 1947 and today, as he advanced it, without in any way distinguishing 
between those which took place before and those which took place after the 


Batelle Institute tests, a test so well known, so famous, indeed, that they 
are landmarks of pipeline engineering lore. When I started a series of 
questions which I intended to discuss only briefly in order to make this 
point as to the most recent line breaks, the Examiner assumed, although 
no such point was intended, that I had the intent to go through each of the 32 
line breaks. Later in the day after I had asked 10 to 15 minutes of clarifying 
questions of Mr. Goodrich--things which all have a meaning in my plan of 

539 the case—I was told, ,r We have spent an awful lot of time and haven!t got 
anywhere yet." 

When I first made a request for cost data relating to the cost of op¬ 
eration, the cost of service, the Examiner told me that he was used to cost 
estimates for the construction of pipelines and that there were a number of 
such estimates made and our interest did not warrant inquiry into that. 

The fact is that I have not made and do not intend to make at least at 
this time any request for work sheets on the cost of construction, but was 
rather addressing myself to the cost of operation, which is much different 
and would not possibly involve the dilatory aspects or even the conceivably 
dilatory aspects of inquiry into the cost of construction. 

It was at that point, too, that the Examiner exercised that the barge 
operators could not proceed in any more detail than the staff wished to go. 

Also at that point when I asked whether I should talk to my associates 
and see if there were any other questions I could ask in the absence of work 
sheet data, I was told immediately that I was now being passed in regard to 
the' order of cross-examination. My opportunity would not come up until 
the others had finished. 

540 A moment later the Examiner said, or remarked, that I had said I 
had no further questions, when all I did say at that time was that I re¬ 
quested a brief opportunity to consult with associated counsel. 

I believe that these rulings evidence a disposition on the part of the 
Examiner to regard the presentation by the barge operators as being es 
sentially time wasted and that the barge operators should be indulged to 
some slight extent, perhaps, but should not be given effective latitude to 
present their case, including full and fair opportunity for cross-examination. 
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Now,=sometimes there is a need for haste in proceedings. That is 
why temporary certificates are authorized by the Act. Sometimes in ad¬ 
dition to that, the need for haste is so paramount that it overrides the de¬ 
sirability for full and fair consideration. 

In this case, however, there does not seem to be any such interest. 
Texas Eastern is certainly in a hurry, and they have requested Mr. Brunner 
to acquiesce in an early date for hearing, which he advised, on the first 
day of the hearing, that he had done, really at the expense of his own 
convenience and time schedule. 

But just what is the hurry about this case? 

There are three aspects to this application: First, Texas Eastern 
proposes no additional gas service. Second, Texas Eastern proposes no 
541 reduction in rates. Third, Texas Eastern does not request any increase 
in rates and does not contend that it is being denied a fair return. 

That is exactly and appropriately the kind of case which calls for 
full and fair consideration. I wish to make myself clear. I am not trying 
to delay this case, I am trying to win it. I don’t believe that I can win it 
unless we have the customary procedures of full and fair cross-examination, 
or including full and fair cross-examination. 

I don’t believe I can win it unless I have the opportunity to rebut 
Texas Eastern point by point. I am heartened to some extent by the suc¬ 
cess—I believe it is success—with which I have established that the claims 
of a bottleneck between Castor and Little Rock, and the claims of an excess 
supply of gas which Texas Eastern suffers a penalty for in its disposition to 
United, are very temporary situations. 

It seems to me that a lack of sympathy with the barge operators’ 
position or perhaps I should say a lack of concern for their position, is not 
a reason for denying the customary accompaniments of a full and fair 
hearing. 

The Examiner has stated from time to time that he has to decide this 
matter. As chairman of one of the bar association committees in the District 
of Columbia, I have spent much of my time in the cause of the independent 
Examiner—I have given much of my time in that cause and believe in it 
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542 explicitly. However, I believe that it is true that the Examiner's decision 
function is a limited one and applies only in the absence of objection by the 
parties, although the reports are entitled "Initial Decision, " and that the 
Examiner is basically an officer to assure full and fair hearing. 

It is my personal view that the Examiner by virtue of his demonstrated 
analytical ability, would make a great contribution in this case in the prepa¬ 
ration of the report, assuming, of course, that he would undertake to sit 
for the facts and conversations of both sides of the case. 

But for all we know, Texas Eastern may request the Federal Power 
Commission to omit the intermediate report. 

In the last analysis we may have to proceed before the Commission 
then without the benefit of the Examiner's views. 

We do have to have the kind of a proceeding which enables us to 
present fully the facts that are in the public interest, and with effective 
latitude to counsel. I had come armed with a case which I would have 
called to the Examiner's attention—I don't mean this to be Bovier law, but 
there is a case, Beaumont Broadcasting Corporation versus Federal Corn- 

543 munications Commission, a decision of the United States Court of Appeals 
for the District of Columbia Circuit, June 26, 1952, which was relevant to 
a line of inquiry which we had proposed to develop as to alternative means 
available to the company in solving the specific advantages or in obtaining 
the specific advantages sought to be derived by this application. I will say 
briefly that it is a case in which one radio station interfering with another— 
when the first radio station's witness was on the stand, opposite attorneys 
sought to cross-examine him as to whether or not there were not better ways 
or different ways in which he might have solved his problems without hurt¬ 
ing someone else. The Commission denied that cross-examination, and the 
Court of Appeals reversed, stating, "We think that under all these cir¬ 
cumstances, controlling weight could not be given to the desirability of ef¬ 
ficiency and expedition in hearing procedures, thereby foreclosing considera¬ 
tion of factors vital to the issue of whether Ozark's proposal is consistant 
with the public interest. " 
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The barge operators cannot be denied opportunity to present their 
case effectively merely because the Exaniiner feels their status is a limited 
one, or perhaps that they would not help him in his function of making the 
"final" decision in the case. 

544 I believe I have proceeded in this case with intensive preparation on 
my part, some sacrifice in terms of the other matters in the office, to try 
to be ready on what to me was short notice, with my limited familiarity 
in this field, perhaps, and that I have approached this case at every point 
in that spirit, and that I should be permitted to continue, upon the assump¬ 
tion that it is my intention to paake an effective presentation of the issues, 
and it is in no way my intention—in no way in consequence of that, to have 
a dilatory proceeding. 

I would say at the risk of a mixed metaphore that undue limitation on 
the ability of the barge operators in their proceeding to develop the facts, 
would mean railroading the products pipeline through and I think that is 
contrary to the spirit and provisions of the administrative procedures act 

and of the due process clause. 

****** 

MR. LEVENTHAL: It is my request that I should be permitted to 
examine into the nature of the work sheets, and to lay a foundation either 
to request of Mr. Hargrove the work sheets, or subpoenas to be issued by 
the Examiner, and for subpoenas to be issued by the Commission. 

I have taken expert counsel concerning the nature of Mr. Goodrich's 
direct testimony, I have examined it carefully and I find that the core of 
the whole matter from the engineering point of view lies in the cost-of- 
service question, or in questions of cost of service, and without an intel- 

545 ligent analysis of the elements of that question, it is not possible to prepare 
effective cross-examination on Mr. Goodrich's testimony. 

MR. HARGROVE: Does you mc :ion include a request that the Exam¬ 
iner do something in particular ? 

MR. LEVENTHAL: I wish to be allowed to inquire of Mr. Goodrich 
as to the various data and work sheets which support the lines of his expenses 
exhibit and then I would request Mr. Hargrove in accordance with what I am 
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informed is customary practice in Federal Power Commission proceedings, 
to make work sheets available for examination—those worksheets available 
for examination—they would have to be specified, determined or agreed upon. 
I would further request a reasonable recess for that purpose. If Mr. Har¬ 
grove declined to furnish those voluntarily, my only remedy, of course, 
would be to request the Examiner to issue a subpoena, or to request the 
Commission to issue a subpoena. But it seems to me that more time will 
be saved that way than if I were to examine Mr. Goodrich in detail on 
exactly what supports each of his items from the witness stand, and more 
effective consideration could be given. I am not an engineer. I am not an 
accountant. I am a lawyer and I am trying to do the best I can. And the 
normal and sensible way of handling this kind of a matter of proving up the 
case, it seems to me, is in the way that I have presented it. I think that is 
546 the only way it can be done. That is my point. 

MR. HARGROVE: I listened with some care to your statement, to 
which I see no need to respond because I was unaware of what specifically 
you had requested be done in connection with the matters you assert. Inso¬ 
far as I am aware— 

MR. LEVENTHAL: Is that clear now, Mr. Hargrove? 

MR. HARGROVE: Insofar as I am aware, the Examiner has not yet 
prevented your asking Mr. Goodrich about the work papers and insofar as 
I am aware, I have not yet refused to give you any work papers which you 
specifically described. I did refuse to give some to Mr. Chapman, earlier, 
which he specifically described. 

MR. LE/ENTHAL: Perhaps I have been misled, or have misunder¬ 
stood, but when I asked what the work papers were, and you objected to the 
question, I thought that you were doing so on the ground that I had no interest 
in those work papers and that you had stated that later. It was my under¬ 
standing of the Examiner's ruling, or observations prior to the recess, that 
when we came back I was to proceed without regard to these work papers, 
asking what questions I now could ask, on the basis of my examination of 
his direct statement. 
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547 MR. BRUNNER: It was my understanding, Mr. Leventhal, that at 
the opening session this morning, or close to the opening, that Mr. Har¬ 
grove stated he had certain volumes of work papers available which encom¬ 
passed apparently some of the work papers you were desirous of obtaining 
and that he said in his statement, in the early portion of the proceeding 
this morning, that if you would designate out of those volumes, such work 
papers as you desired, that he would make them available to you, and that 
he further said that he would be glad—either he or his assistants—at least 
that was the effect of his statement—that they would be glad to confer with 
you in their office, with respect to such work papers as you might desire. 

MR. HARGROVE: I did make that statement and the statement stands. 
It is true that I entered objection, Mr. Leventhal, to a question which you 
asked, but insofar as I am aware the Examiner has not yet stopped you, my 
objection is on the record, and I am prepared to go forward. 

MR. LEVENTHAL: If my concern was unwar ranted, I must apologize 
to the Examiner for imposing upon his time, or any other imposition that 
might have been unintendedly contained in. these remarks. 

I will proceed by renewing my question to Mr. .Goodrich, and ask him 
what work sheets he has to support line 12, Exhibit 11, Schedule 1, page 2. 

548 MR. BRUNNER: Before any response is made, as I understand, Mr. 
Leventhal, what you have just stated on the record is in the nature of a 
motion, is that correct? 

MR. LEVENTHAL: It was based upon my understanding that the 
Examiner had declined to permit me to pursue that line and I am informed 
by Mr. Hargrove that there is no ruling on that question and therefore I 
renew the question. 

MR. BRUNNER: Then, as I understand the record at the present 
time, there is no motion pending before the Examiner. 

MR. LEVENTHAL: There would be no motion pending. I would be 
asking the question which I have just asked. 

PRESIDING EXAMINER: You may answer the question. 

THE WITNESS: I have with me certain summary sheets which relate 
to this line 12 in limited detail. I have summary sheets developing the cost 
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of electric power by years, by months, by stations, in total dollars. I have 
a summary of the horsepower at each of the stations which were used in com¬ 
puting the electric power. That is the most significant item. As relating to 
the other items contained in this line 12, I have computations for compressor 
station fuel—I do not have computations for compressor station fuel, but I 
have the volumes and the average price used in the computations, available. 

549 For the remaining item of expense in this line 12, for Compressor 
Station Supplies and Expenses, I have some papers which show how this 
item was developed on a percentage basis from the base year of 1954, which 
was built up as described in my direct testimony, and a basis for taking off 
on the estimates in the future. 

BY MR. LEVENTHAL: 

Q. For the purpose of facilitating my analysis of the work sheets 
which would be necessary to varify the accuracy of your calculations, do I 
understand your direct statement correctly to be that your analysis of line 
12 begins with an assumption of gas balances which would be the same as 
Exhibit 6, Schedule 1? A. Yes, sir, that is the starting point. 

Q. And the, if I understand your direct testimony correctly, you 
have calculated horsepower hour requirements, would that be an accurate 
expression? A. Horsepower requirements. 

Q. For these purposes it would not be horsepower capacity, but 
actual horsepower produced in your system, is that correct? A. It would 
be the horsepower required to pump the amount of gas shown in the gas 
balance, by months. 

Q. And these are based on flow sheets? A. Yes, sir. 

550 Q. These are not the peak day flow sheets shown in Exhibits 7 or 8? 

A. No, sir, they are not. 

Q. You have some flow sheets which would show on an annual basis 
what the horsepower requirements are; is that correct? A. I do not have 
any flow sheets with me. I have some summary sheets which tabulate the 
results of the flow sheets. 

Q. I am asking what work sheets you made in order to arrive at these 
calculations. A. I beg your pardon? 
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Q. So that we would have, the flow sheets, in order to determine 
horsepower requirements, for each of thq years in question, 1957, 1958, 
and 1959, and then on the basis of that, you have a — and that provides you 
with a basis — I beg your pardon — that provides you with a basis of calcu¬ 
lating cost of fuel or cost of energy, depending on the type of compressor 
involved; is that correct? A. Yes. 

Q. Do you have a work sheet that would show the cost of fuel required 
at stations using reciprocating compressors? A. Do you mean as related 
to these estimates? 

Q. Yes. A. I have the total volume of fuel used in the estimate for 
each year, and the average price of gas each year, and I don’t think I have 

551 a computation anywhere. Those figures are available, however. 

Q. I just want to understand what -we are talking about: Didn’t you 
have to make a work sheet station by station—I don't mean necessarily a 
different sheet for each station, but a different line or a different portion 
of the schedule, in which you calculated the amount of fuel which would be 
required for each compressor station to provide you with the horsepower 
requirements, and then calculate the cost of that fuel? A. Not exactly, 
as you describe it, Mr. Leventhal. With the amount of horsepower de¬ 
termined from the flow studies, there are two ways we can approach our 
fuel costs. One is to just supply the use of fuel at each station to the num¬ 
ber of horsepower, times the hours, and that gives us the volume of fuel 
used at that station. Adding up all the recirprocating equipment in opera¬ 
tion, we have the total volume of fuel to which we apply the average field 
price on the system. Another way which is more conventional in our op¬ 
eration is to use historical data related to the amount of horsepower on the 
system and determine the factors from actual fuel measurements. The 
measurement of the fuel consumed by a known amount of horsepower, divided 
by the total volume of gas handled, which gives us a factor which we quite 
frequently use in our estimates. I do not have thosparticular work papers 
in Washington. 

Q. Do I understand that you use the second approach in making the 

552 projection shown in Exhibit 11? That is, instead of calculating the fuel, 
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552 station by station, you took an over-all system requirement of horsepower 
and you determined what proportion of that horsepower would be carried by 
gas? How did you make that allocation? A. From historical percentage, 
or factor developed, applied to the estimated quantities of gas to be handled 
in the system for any one year, it gives a quantity of fuel which would have 
been used in the reciprocating compressors. 

Q. For this purpose, do you assume that all reciprocating com¬ 
pressors and all centrifugal compressors operate at capacity all the time? 
A. No, sir, that is one reason we like to use historical data because it 
takes into account the diversity of the equipment, and the load factor. 

Q. And in your projections, how do you handle the problem of 
whether, at particular times, the reciprocating compressors will be used, 
or the centrifugal compressors will be used? A. As long as we are pump¬ 
ing any gas, all of them will be used. 

Q. That is what I say. Assuming use of all compressors all the 
time, according to the purpose of the allocation;? A. No, sir, not all 
equipment, but some equipment at each station will be in operation as long 

553 as gas is flowing through the system. 

Q. Do you have a work sheet which shows for some historical period 
what the amount of fuel necessary is for the reciprocal stations on the 
basis of which you have derived your formula? A. No, sir, I don't have 
any of that, here. 

Q. I am not referring to the work sheets that you have in Washington. 
When you tell me about the work sheets that you have, it would be in order, 
and it would help us if you would say whether that work sheet is in Wash¬ 
ington or in Louisiana, but I want to know what work sheets you have. 

A. We have some work papers which would produce that figure, yes, sir. 

Q. I was asking, what is the nature of that work paper"? A. I don’t 
know. I mean I can't describe it. Is that what you mean? It is a paper 
with some figures on it which were taken off the books and divided into 
each other. 

Q. There would be a work sheet which would in effect capture the 
historical record of horsepower requirements and amount of fuel necessary 
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therefor, in your compressor station; is that correct? A. It would be a 
work sheet that would show the fuel consumption, on the system of Texas 
Eastern, as related to a total volume of gas handled through some specific 
period. 

554 Q. It would show that for some year, would it not? A. Yes, sir. 

I imagine it would show it for at least a year, because the more years we 
can use for analysis, the more accurate the percentages become. 

Q. Then do you have a work sheet making an adjustment in this 
historical record for present known changes ? A. Known changes as 
related to what? 

Q. Known changes as in your system. A. I don't know what you 

mean. 

Q. You put a line in last week. That makes a change in the system, 
doesn't it? A. Not in the consumption of fuel. 

Q. It wouldn't make any change in the system in terms of consumption 
of fuel, per horsepower requirement at reciprocating compressor stations? 
A. No, sir. 

Q. May I ask in that regard, Mr. Cioodrich, what is intended in your 
direct testimony, at page 14. You say 

"To prepare this exhibit, we obtained latest 12-month 
figures on maintenance and operation expenses, and made 
certain known adjustments which had occurred and projected 
the adjusted cost for the calendar year 1954." 

First, which of the 12 months figures on maintenance and operations 

555 expenses? A. I am not sure it was 12 months ending December 31, 1953, 
or ending March 31, 1954. We used both of those figures at various times. 
These exhibits were made up along in May and June of this year. 

Q. Do you have those work sheets with you in Washington or are they 
in Louisiana? A. What work sheets, now 7 ? 

Q. The latest 12-months figures on maintenance and operations 
expenses. A. I think I have those figures. They are not necessarily 
work papers in that sense. They are right off the Company books. 


504 


Q. Let me make my point clear, Mr. Goodrich, so that we under¬ 
stand each other: A work sheet for this purpose is a sheet on which data 
is spread forth, for working purposes. The data may come from the rec¬ 
ords of the company or the books of the company or they may represent 
estimates. But regardless of the source of the data, I would use the 
term "work sheets" to cover the sheets that you use. A. As long as I 
understand that, I will say I have. 

Q. That is a work sheet you have in Washington? A. I believe I do. 

Q. You then say in your direct that you made certain known adjust¬ 
ments for things that had occurred. Is there a work sheet that reflects 
those adjustments? A. There is a work sheet, yes, sir. I don’t know 
whether I have it here or not. 

556 Q. The sentence then goes on "we projected the adjusted costs for 
the calendar year 1954. Is that a separate work sheet that brings it into 
1954, or is that the same as the work sheet just discussed? A. That is 
the same as the work sheet discussed, with the adjustments and their pro¬ 
jected for the calendar year 1954. And then I might also add, Mr. Leven- 
thal, that we have actual figures for most of 1954 and I have a work paper 
which shows the comparison of the actuals to the estimates, which were 
made back at the first of the year. 

Q. Now you refer to "this” as the base from which our operations 
and maintenance costs were estimated for the period shown on this exhibits 
but that base is a work sheet, as I understand, which you don't know the 
location of, whether in Washington or Louisiana; is that correct? A. That 
is correct, I don't know. 

Q. Then we will revert back to line 12. A. Until I look it up, that 
is, I don’t know. 

Q. Am I correct that the work sheets I have just been discussing in 
the direct testimony which appears on page 14, is a general introductory 
statement which ends up in a work sheet presumably looks very much like 
Exhibit 11, page 2, in terms of the material on it; is that correct? Or is 

557 it more detailed than that? A. It is more detailed than that. 
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Q. From that, the material in Exhibit 11, page 2, can be obtained by 
additions? A. By certain additions, yes. 

558 Q. Now reverting back to line 11--) A. Wait a minute. I thought we 
were talking about line 12, then, in my answer to your question, sir. Could 
I have the statement read back? 

Q. When we were talking about line 12, I inquired as to the making of 
known adjustments and you raised the question as to the use of that phrase. 

I mean inquiry as to my intention with that phrase. To clarify, I went back 
to your page 14 of your direct testimony, where you used the phrase, and 
I have been examining you on the last dozen or so questions with respect to 
the material on page 14. I understood that to cover more than line 12, and 
the extent of the question I just asked you was whether these data reflected 
by the first two sentences in that paragraph, do not show, in your base 
year, as adjusted, by addition, all of the items shown on Exhibit 11, Page 
2, and you said that they did. A. That is correct, they do. They would 
show not only line 12 but all the other lines on that page, is that correct, 
sir? A. That is right. I am sorry. 

Q. I should say for purposes of clarity that I would not be interested 
in inquiring in detail into items line lines 3, 4, 5, 10, which do not show 
any change with or without conversion, except as they would, in your 
opinion — and I will ask questions about that — bear upon the reliability 

559 of the data in the other lines. But I am not interested, to meet a point 
that Mr. Hargrove adverted to yesterday, in any lines which do not change 
with conversion, and if there is any substantial amount of work data on 
those lines, they can be left out of the discussion. 

I was concentrating on line 12. That is really the major item of cost 
savings insofar as cost of operations are concerned. If my notes are ac¬ 
curate, you had advised me your work sheets consisted of the flow sheets 
used to determine horsepower requirements. 

Is there, by the way, a separate sheet on which the addition is made 
for the year, the horsepower requirement is shown for 1957 projected, for 
1958 projected and for 1959 projected? A. Yes, I said that I had those 
sheets, totaled. 
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Q. You have those here in Washington? A. Yes, sir. 

Q. And there are other work sheets which take these horsepower 
requirements on an annual basis for each of the years under discussion — 
no conversion — and make a calculation of fuel consumption in terms of 
the operations of the reciprocating compressors, and that there is in turn 
backed up by a work sheet which derives an appropriate formula from some 
historical experience of the company. Is that correct? A. Yes. 

560 Q. Do you have work sheets in the Engineering Department at Texas 
Eastern, which show the amount of fuel required at each station to develop 
the horsepower requirements projected for that station, on an annual basis? 
A. I do not know, sir. I don't know whether we have that detail. As I 
described a moment ago, there were two approaches we could use in 
arriving at the cost of the fuel, and I think we showed the latter one, which 
was the percentage figure, which would not require the computation you 
just made. 

Q. I didn't hear the end of that statement. A. Which would not 
require the computation you just asked about. 

Q. Now would you tell me what work sheets you have to back up the 
calculation that you have made as to the cost of energy at stations using 
centrifugal compressors? A. From the tabulation of horsepower which 
was obtained from the flow study, we applied the power contracts and rate 
schedules in effect at each centrifugal station. 

Q. I am sorry. My attention was distracted. Could you give that 
again ? 

THE WITNESS: Read the answer. 

(The last answer was read by the reporter.) 

561 THE WITNESS: To determine the cost of the electric power. I 
would like to complete the sentence. 

BY MR. LEVENTHAL: 

Q. Are there in the system as presently operated any stations which 
have both reciprocating compressors and centrifugal compressors? 

A. We have one station which has both kinds on the same piece of land, 
if that is what you mean. 
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Q. They would be shown as a single station on your books? A. No, 
they would be shown as two separate stations. 

Q. I assumed that was the case, but I wanted to be clear about that. 
That is, so far as your records would go, each station would either be a 
centrifugal station or a reciprocating station, is that correct? A. Yes, 
sir. 

Q. Now the work sheets backing up the projection of energy costs 
would consist, then, of station-by-station schedules, or lines on a schedule, 
or different sheets for each station or something like that; is that correct? 
A. I can't describe them. I have never seen those particular sheets. I 
only have the summary sheets which total the cost of electric power at 
each station by month or by year. 

Q. When I say "you, " I take you in your official position as head of 
your department. 

562 That is, someone in the Engineering Department has, station by 
station, an estimate or a projection of the amount of electric energy re¬ 
quired in each of these years to handle the horsepower requirements al¬ 
lotted to that station; is that not correct? A. Yes, sir, thatis right. 

Q. And then there must be some work sheet which applies an elec¬ 
tric rate to that energy — by "rate, ” I mean cost of electric energy to you, 
at that station. A. Yes, sir, that is right. I described that a moment ago, 
I thought. 

Q. I hope you will bear with me. I am just trying to make sure that 
I understand you and I will try to be brief. 

For my education, if you please, what would be the indication of the 
units of electrical energy required at a particular station? Do they refer 
to them in kilowatt hours? A. Are you talking about the energy, now, or 
the rate schedule? 

Q. No. You would have some sort of sheet for each station, if I 
understood it, which sets forth the horsepower requirements for that 
station, and then you would have another sheet which converted that into 
kilowatt hours necessary to meet those horsepower requirements; is that 
correct? A. Yes, sir. 


563 Q. And then you would have a third sheet which would convert the 
kilowatt hours into a price? A. That is right. However, it all might be 
done on one sheet. 

Q. When I say "different sheets, " please bear with me that I under¬ 
stand they may be on different lines on the same sheet. A. All right. 

Q. Now then you would also have a sheet for expenses, such as lub¬ 
ricating oils and supplies, which would all be on this line 12? You would 
have work sheets on that element of your figure, is that correct? A. "Other 
Supplies and Expenses, " is the way it would be entitled in our work papers, 
which would include oil and things like that. 

Q. If I understood your statement correctly in your direct testimony, 
you start off with some historical performance as a base, for purposes of 
that figure? A. Yes, sir. 

Q. And that is expressed in dollars per unit of gas, or what? Dollars 
per station? A. I don’t recall just how that particular unit is. No, it is 
not expressed in any units. It is worked out on a percentage basis from the 
historical data, rather than in dollars, or costs of units. 

564 Q. Percentage of what, Mr. Goodrich.? A. Percentage of cost in that 
item, from the historical records. 

MR. HARGROVE: Your answer was with reference to the item of 
Other Supplies and Expenses ? 

THE WITNESS: Yes, sir. 

BY MR. LEVENTHAL: 

Q. Is there a work sheet showing the total amount of that type sup¬ 
plies and expenses which is required for purposes of certain horsepower 
requirements, or is it just a cost figure? I am trying to find out what the 
work sheet would be like. A. It js a cost figure related to the year of 
operation. Top a full year operation. 

Q. You take that for purposes of your projection, as being a reason¬ 
able constant percentage of the total transmission and operation expense, 
is that correct? A. No, only that particular item, itself, from the 
historical data. Our books were kept with Supplies and Expenses in Com¬ 
pressor Stations, and we can pick them off for given years and we know how 
much horsepower is operating and bring that ahead. 
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Q. Do you have any work sheets — you would in effect, if I understand 
you correctly, have, as one of the worksheets already described, a work 
sheet which would show the total—for the reciprocating compressors, the 

565 total dollars of fuel costs, compared with the total horsepower require¬ 
ments served by those compressors; is that correct? A. Yes, sir. 

Q. Do you have that also for the electric drive compressors ? I am 
asking if you have a recap sheet. A. A summary sheet, yes, sir. 

Q. That shows the total cost of electric energy and the total amount 
of horsepower requirements served by that electric energy? A. I don't 
know whether the summary sheet has the second part of that question, or 
not. But two separate sheets are available, which will give it to you. 

Q. Now I turn to line 7. This is the item of expense of Operation, 
Supervision and Engineering. Your direct testimony states that you have 
derived from a base year the fact that this item of expense consists of 19. 3 
percent of "Other total transmission operation expense, exclusive of power 
and fuel. " 

Do you have a work sheet which shows that calculation ? A. Yes. 

Q. Is that here in Washington ? A . I think it is, yes, sir. 

Q. Is that the same base year that you referred to before being Decem¬ 
ber 31, 1954? When we ran into the term "Base Year, " here, is it always 

566 the same base year ? A. I don't recall whether it is the base year or the 
base period, because we might have taken three or four months that had ad¬ 
justments that we had to make for twelve months, after they become actual. 

It depends on the time when the computation was made, as to the most ac¬ 
curate information available. That is what we used. 

Q. Presumably the work sheet would show what year was involved ? 

A. Yes, it would show the source of the data. 

Q. That is a point I meant to ask about, before. 

I presume your work sheets in general would show whether the data 
comes from the book or comes from operating records, or comes from es¬ 
timates? A. Yes. 

Q. And then you would have another work sheet, or it may be a tab¬ 
ulation on the same piece of paper, which applies that percentage to the 
same corresponding figures for the years 1957 through 1959? A. Yes. 
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Q. I now refer to line 8, Operation of Mains. 

Here you say that your basic data is the historical performance of 
your system in terms of labor involved in operating the main line, plus 
the labor of dispatching. Is there a work sheet that shows that for some 
historical period? Is that a percentage of some sort? A. Yes, there is 

567 a work sheet which shows the historical data for that item. 

Q. Is that a percentage of some sort, do you know? A. I don't 
think that is a percentage. 

Q. Is that worksheet here in Washington? A. Yes, I think that 
one is here. 

Q. And then you would have a work sheet which applied that forward, 

57 through 59? A. That particular item is the same, for all three years. 

Q. What I meant was that it would be different in 1957 from what it 
is today? Or is it the same as it is, today? A. I do not know what it, today, 
so I can't answer that question. 

Q. Then let me put it this way: I think it is the same today as in 57, 
or if not you would have some work sheet making a projection, is that 
right? A. That is right. 

Q. I refer to line 9. That would also be here in Washington, is that 
correct? A. Yes, I think that data is here. 

Q. Line 9 is "compressor station laborers". 

Now do you start on this item with some base period work sheet, 
station by station, of the actual cost in those years? A. We are talking 
about line 9? 

568 Q. Yes, "compressor station laborers. " 

I have this sentence at the bottom of 15; "The basis of this state¬ 
ment was our base year with the known stations which would be operating 
on the system that year and the number of personnel assigned to each job 
classification ofour station. From our records we have the laborers cost as 
of each station. Since this item does not vary with the quantity of gas being 
transported it is a fairly realistic figure. " 

I took that to mean that you had some work sheets, station by station, 
of the laborers costs as at each station. A. I do have that. 


Q. There are such work sheets. A. There are such work sheets, 
station by station, and I was trying to see if I didn't even have the number 
of people by stations, but I don't think I have that with me. However, 
there are work sheets available which detail the number of people at the 
stations and the total cost of laborers at each compressor station on the 
system. 

Q. I understand you to say that the laborers costs at each station 
you have with you as work sheet but the number of people at each station 
you don't know whether you have? A. I don't know whether I get that, or 
not. 

569 Q. And then you have a work sheet, station by station, projecting it 
forward to 1957, another making the projections for '58, and another mak¬ 
ing the projection for '59, is that accurate, as being a variable item? 

No, I beg your pardon,. This is not a variable item, is it? It is 
constant for each station, but the variation comes by the addition of some 
field compressor stations. Isn't that accurate? A. Yes, sir. 

Q. So, on the station by station work sheet, once you have pro¬ 
jected to '57, that would stay constant for that station, but you would also 
have new stations coming in '58 and '59, for your field compressors? 

A. That is right, sir. 

Q. Line 10, I believe, is a line that doesn't vary, isn't that cor¬ 
rect, with and without conversion? A. That is right, sir. 

Q. Very well, then we will pass that by. 

Line 11 is Mains, Operations, Supplies and Expenses. Here again 
you would have some work sheets showing your actual, historical expenses 
as of some base year, would you? A. That is correct, sir. 

Q. Do you have that in Washington? A. Yes, sir. 

570 Q. Then, you would have, either as a separate work sheet or as a 
separate part of that work sheet, something adjusting that to the year 1957? 
A. That is right. 

Q. Is that here in Washington? A. I think it is, yes. 

Q. Which reflects the process of the adjustment? A. Yes. 
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Q. We have covered line 12. Line 13 doesn't vary, does it? A. 
That is the same. 

Q. Does line 14 vary? I think it does, does it not? A. Yes, it 
varies slightly. 

Q. That would have the same work sheet qualifities as Mains, Op¬ 
erations, Supplies and Expenses--some historical year, actual, plus a 
supply for the future, is that correct? 

Let me rephrase that: Is that a figure which would be the same in 
'57 as it is today, or does it involve some adjustments calculation? A. It 
will be the same in '57 on the present system as it is today, was that your 
question? 

Q. Yes. A. The only adjustment we had to make in 1954, was 

571 the addition of this Joaquin line. 

Q. So that really does not involve any adjustment, except for a 
known change. A. That is right. 

Q. No further adjustment is necessary? A. That is right. 

Q. Now, would I be correct in this, Mr. Goodrich, that line 21 will 
appear as one of the work sheets we have already discussed in our discus¬ 
sion ofline 12? 

MR. CHRISTIANSIEN: This witness did not take responsibility 
for that particular line on this exhibit. 

BY MR. LEVENTHAL: 

Q. Would you clarify the facts on that, Mr. Goodrich? 

PRESIDING EXAMINER: It is on page 19 of your testimony. 

MR, HARGROVE: Page 19 to page 25. Is that correct? 

THE WITNESS: I will take responsibility for that, yes, sir. 

MR. CHRISTIANSIEN: Another witness who was on said Mr. Good¬ 
rich took responsibility for the entire page with the exception of line 21. 

MR. HARGROVE: Mr. Goodrich states he is willing to be respon¬ 
sible for it. 

THE WITNESS: I think I can clear that up. All I did was to give the 
volume figures to someone else--to another department—and asked them 

572 to apply it to the average price of gas, which they did, and sent me back 
the figures. 


513 



v 

* 


t 

* 



► 

* 


t 

* 


* 

a 


4 





« 

4 


K 


* 

r 


BY MR. LEVENTHAL: 

Q. That would be in effect one of >the work sheets we have already 
discussed in our discussion of line 12? A. Yes, sir. 

MR. LEVENTHAL: Do you want to break off here, Mr. Examiner? 

PRESIDING EXAMINER: No, I will let you continue at the moment. 

BY MR. LEVENTHAL: 

Q. On line 25, Mr. Goodrich, '’Supervision and Engineering,," These 
are on the maintenance expenses. Do you have here some percentage which 
you derive for a base year, as a percentage of items 26 through 33, or 24— 

I beg your pardon. 26 through 32, really isn't it? A. 26 through 32. 

Q. And you would have some work sheets showing what percentage that 
is? A. Well, the percentages are different, but I have work papers that 
will support the computations. 

Q. Isn't line 25 the same percentage in each year, Mr. Goodrich? 

A. If you are referring only to line 25 now— 

573 Q. Yes. A. I thought in your previous question you said 25through 
32. Yes, line 25 is the same, each year. 

Q. The same percentage? A. Yes. 

Q. It is a percentage of the total of lines 26 through 32, isn't that 
what it is a percentage of? A. Yes, sir. 

Q. And you have some historical record showing how you derived 
that percentage in the first place? Fob some year, you took this line and 
detailed the actual costs for supervisions and engineering, and then cal¬ 
culated from that a percentage for the total of the other maintenance costs, 
is that correct? A. That is right, sir. 

Q. So you have a historical record there. Is that here in Washington? 
A. I think it is. 

Q. This would be an arithmetical follow-up to apply that same percen¬ 
tage to the other totals, is that right? A. That is right. 

Q. Now, line 26. This is the maintenance of compression station 
structures. You have some historical data based on experience, again, 
do you not? That is, you have some costs in some base year? Isn't that 

574 what it comes down to? Actual costs that appear in your books of account 
somewhere? On that line? A. Yes, sir. That item ison the basis of his¬ 
torical data and I have that information available in Washington. 


Q. Mr. Goodrich, that is carried forward--is that on a station-by¬ 
station basis? A. In Schedule 2, of Exhibit 11, it is not on a station-by- 
station basis, no. It is on a total-system basis. 

Q. I am interested at the moment in Schedule 1. First tell me about 
Schedule 1. A. I should have said Schedule 1. I was looking at the wrong 
book. Excuse me. You are right. 

Q. Now, I have lost you. You say it is not a station-by-station 
basis? A. It is on a system basis, since the system won't change after 
the first year or two. Well, it won’t change at all through '57, '58 and '59. 

Q. Is that figure the same as it is in 1954, with the adjustment for 
the one station you have added recently? A. With the adjustment for any 
stations that will be added between ’54 and '57. 

Q. You said this wouldn't change. This does change, doesn't it, 

Mr. Goodrich? It is only a slight change, but I am just trying to get the 
575 conception of the organization of the working data. The work sheets. 

A. Let me check here, if I can figure that. That does change slightly 
because of the addition of the field compressor stations. 

Q. What you have is a base work sheet on a system basis, and then 
you make additions for certain new stations, is that it? A. That is right, 
sir. 

Q. And those are here in Washington? A. Yes, sir, I think I have 
those papers. 

Q. Now, line 27, that doesn't change, does it, with conversion? 

A. No, sir, that one does not change. 

Q. Line 28, "Other Structures, " that stays the same on a non-con- 
verted basis. Is that the same as it is today? A. 28 is the same as it 
is today, with the correction for the pipeline that was put into service this 
year. 

Q. That same comment is true of line 29 ? "Transmission Range 
Maintenance”? The same as it is today, save for the cost of maintaining 
the new pipeline, the tie-in line? A. That is right, yes, sir. 

Q. Line 31 does not change, does it, between conversion and no 
conversion? A. No, sir. 


576 Q. Line 30, then, is compressor station equipment, or the main¬ 
tenance thereof. Now, what are the work sheets on that ? Would those be 
historical records? A. Yes, they are historical records. 

Q. That is another one where the field compressor station additions 
are the only adjustments that are made from present costs. Is that cor¬ 
rect? A. No, I said through *58 and '59. From present costs, there 
are some other stations involved, to get it up to 1957. 

Q. Then, you start with a base year historical record, and do you 
make an adjustment for the Joaquin-Longview line? A. We start from 
Company records, adjusted for 1954. 

Q. As adjusted for known changes. A. And then add changes that 
occur in '55. There are no changes in '56 and then '57, and then '58 and 
'59 change because of field compressor stations. 

Q. Are the changes between '54 and '57 also the addition of field 
compression stations? A. No, that is the completion of horsepower al¬ 
ready authorized by the Commission. They will go into service in 1959. 

577 Q. Changes for '58 and '59 represent new field compressor stations. 

Line 31 does not change, does it? It does not change in the event of 

conversion? A. Line 31 does not change in either case, no , 

Q. And line 32, is that the same as it is now? A. That is the same 
as it is now, with the correction for the Joaquin-Longview line. 

Q. We now turn to Schedule 2, line 7. 

MR. BRUNNER: May I ask, Mr Examiner, are we going to con¬ 
tinue through Schedule 2? I now realize it is 20 minutes until 5. 

MR HARGROVE: Would it be possible to short-cut it by asking the 
witness if the information--the work sheets are the same with respect to 
Schedule 2 as with respect to Schedule 1? 

MR. LEVENTHAL: If that was possible I would say to short-cut it, 
but I don't think it is possible from my reading of the direct. If that were 
possible, of course, that would short-cut it. 

MR. HARGROVE: What is the case there? 

THE WITNESS: The work sheets are of the same type and the infor¬ 
mation is the same, and the sources of the data are the same. We just 


apply different property units and conversion, or after rearrangement of 

578 the facilities because of miles of pipe changing and compressor 
station changes and horsepower changes, but the sources of the units to 
which that is applied are generally the same. The type of work papers 
are generally the same. 

BY MR. LEVENTHAL: 

Q. Let's take line 9, to clarify the point. "Compressor Station 
Labor." 

Here you have a statement in your direct examination on page 22, 
that even though more compressor stations will be on the revised system 
than before the conversion, a reduction in compressor station labor will 
be experienced because of reduction in personnel at 16 of the stations re¬ 
maining on the Big Inch Pipeline portions of the system? A. That is 
right. 

Q. That would require some new adjustment in the work sheet, would 
it not? A. It is detailed in the same manner as I described on how we 
got the one before conversion. We show the removal of compressor equip¬ 
ment along the Big and Little Inch systems and reduction in personnel asso¬ 
ciated with it, in dollars. 

MR. HARGROVE: The reason I was raising the point, Mr. Leventhal— 
and I do this possibly preliminary to objection, is that your cross-examina¬ 
tion up to this point has been for a description of the type of material, the 

579 nature of material contained on the work sheets, and I see no useful pur¬ 
pose to be obtained by getting a description of the same type and nature of 
material as wiU be contained on these work sheets. If you wish to go into 
actual figures, that is something else again. 

MR. LEVENTHAL: If the same material there would be no reason. 
However, I didn’t think it was. I would like to question on that point, if I 
may. 

BY MR. LEVENTHAL: 

Q. Isn't there some additional type material reflected in line 9, 
Schedule 2, in terms of compression station labor? A. I don't know 
what you mean by type of material because all we are after are doUars here. 


Q. Now, the reduction in personnel that you refer to, Mr. Goodrich. 
Does that contemplate a removal of personnel from the actual stations 
involved? A. Certainly. 

Q. It does? A. Certainly. 

Q. Does it involve in any way an assumption of the allocation of the 
salaries of personnel at a particular station between the Big Inch and the 
20-inch pipeline? A. It does not. 

580 MR. SCHREIBER: That clarifies the point that I thought was involved 
in Schedule 2. 

PRESIDING EXAMINER: I do heed to inquire—this is the first time 
I have spoken since I was castigated—I do need to inquire as to when the work 
sheet workout is going to be finished. 

581 MR. LEVENTHAL: I will look over my notes. I think I can be through 
with the work sheets — with my review of the work sheets which are avail¬ 
able — this is just — I don't know what you mean by the work sheets work¬ 
out. 

PRESIDING EXAMINER: What you have been doing. 

MR. LEVENTHAL: But I refer to the description of the work sheets 
which are in the company's hands. 

I think perhaps this last sentence will serve to finish the analysis, if 
I understand the answer correctly. 

BY MR. LEVENTHAL: In your answer to Mr. Hargrove that 
there were no different types of work sheets for Schedule 2, are there any 
work sheets, or are they any calculations in deriving the figures in Sched¬ 
ule 2, which are based upon an allocation of expenses as single units be¬ 
tween the 24 inch line and the 20 inch line after conversion? A. There 
are no allocations of expenses between the 24 and 20 inch line after con¬ 
version in any of my papers, anywhere. 

MR. LEVENTHAL: That concludes the inquiry into the work sheets, 
which are available in the company. Would the examiner find this a con¬ 
venient place to recess? 

PRESIDING EXAMINER: I think before we close, we should perhaps 
discover what is the purpose of what has been going on since 3 o'clock, today, 
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582 and somewhat before of this nature, delaying the hearing substanti¬ 
ally for the purpose of discovering what papers might exist in the com¬ 
pany. 

I am glad you limited it to work sheets so that we won’t have to have 
a description on the record, just to satisfy you without being castigated, 
as to what other records there are in the Company, because I am sure 
they are quite exhaustive. Could you tell me the purpose of what you 
have been doing for nearly two hours ? 

MR. LEVENTHAL: I propose, after appropriate counsel with my 
assistants, to request Mr. Hargrove to furnish me with some or all of 
these work sheets as we analyze them to be necessary for our varification 
of the costs projected by the witness. 

PRESIDING EXAMINER: In other words, you have obtained this 
material with the idea of issuing a subpoena? 

MR. LEVENTHAL: I am not clear what Mr. Hargrove's intentions 
are, but if to any extent he does not wish to furnish the work sheets, I 
would request the Examiner to have issued a subpoena. 

PRESIDING EXAMINER: This has been done without informing the 
examiner what the purpose was, hasn't it? 

MR. LEVENTHAL: No, I think I did before I started. I certainly 
intended to and I think the record will show that I did. 

583 PRESIDING EXAMINER: Now can you let the record show—because 

I think the Commission would be a little curious — as to why you have taken 
this time and have practically refused the opportunity I gave you to cross- 
examine this witness and get testimony and evidence in the record? You 
don’t consider that putting in the record this list of documents increases 
the factual data in this record, do you? 

MR. LEVENTHAL: It provides me with an opportunity to prepare for 
more effective cross-examination. 

PRESIDING EXAMINER: Why don’t you answer the question? You are 
ducking the question. You are saying something else happened. I asked 
you one single question. It could be answered yes or no. 

MR. LEVENTHAL: It was the — 


PRESIDING EXAMINER: Does the enumeration of the work sheets 
of this company add to factual, evidentiary material of this record? Yes 
or no, please. 

MR. LEVENTHAL: Yes. 

PRESIDING EXAMINER: It does ? 

MR. LEVENTHAL: Yes. 

PRESIDING EXAMINER: This has not constituted cross-e xamina tion 
on the factual data, has it ? 

MR. LEVENTHAL: No, except as — 

PRESIDING EXAMINER: And you have offered that — 

MR. LEVENTHAL: I beg your pardon, In a way, it does, yes. It 

584 assists in examination into the type of data upon which the witness bases 
his conclusion. 

PRESIDING EXAMINER: Not the type of data, you mean the type of 
work papers, but not the data, itself, because you still — except as it 
becomes incidentally disclosed, you didn't ask about the type of data he 
used. You only asked about the work sheets. Now can you explain to the 
Commission on this record, now, why ydu have refused the opportunity to 
cross-examine this witness, since it was offered to you directly and 
specifically before the recess, today, instead of doing this ? 

MR. LEVENTHAL: Yes, I can explain that to the Commission. 

PRESIDING EXAMINER: Please do. 

MR LEVENTHAL: The reason was, as stated in my remarks immed¬ 
iately after the recess, that unless I am aware of the nature of the work 
sheets upon which the witness based his conclusions, and after due request, 
am provided with those work sheets and have opportunity for examination of 
those work sheets, I cannot proceed with effective cross-examination of this 
witness. Therefore, these were necessary pre-conditions to effective 
cross-examination of this witness. That was the sense of my statement 
immediately upon returning from the recess, and that is what I believe. I 
thought it was on that basis that I was allowed to proceed in this matter. 

PRESIDING EXAMINER: The reason for allowing you w as to give 

585 you an opportunity to demonstrate that which you have demonstrated 
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and that is that in fact you are prepared to proceed with cross-examination, 
but have refused to do so, and have used this time for some other reason 
than that of actually prosecuting the right of cross-examination which was 
specifically granted to you. That matter will be referred, if necessary, 
to the Commission, and if you wish to castigate me further for it, you may 
do so. We are now recessed. 

MR. LEVEMTHAL: On the record, in response to the Examiner's 
Comments — 

PRESIDING EXAMINER: You can pick that up in the morning and I 
think it would be better. You can look the whole matter over and analyze 
it. 

MR, LEVENTHAL: Very good. 

MR. HARGROVE: Mr. Examiner, before the record closes, today, 

I should like to point out that the first request for my work papers of Mr. 
Goodrich was made without any particular specification yesterday after¬ 
noon. This morning, we stated that we would be willing to have personnel, 
or assistants of Mr. Leventhal to go over those papers. They will be avail¬ 
able this evening in our office, tomorrow evening and probably over the 
week-end. I have not retracted the offer. I just wanted the record to show 
the offer still stands as made this morning as far as those work sheets are 
concerned. 

PRESIDING EXAMINER: Now on the record, still, I don't want 
to seem to allow Mr. Hargrove to speak and not allow Mr. Chapman and 
Mr. Leventhal to speak. 

You may both proceed. I felt that it might be better for you to read 
over what has been done and let’s try to get this thing on the track. 

MR. CHAPMAN: Mr. Examiner, just indulge me a moment. This 
is for the purpose of my future cross-examination of witnesses. I under¬ 
stood Mr. Leventhal had made a general demand upon the witness for his 
work papers in connection with his cost estimates. Similarly, I had under¬ 
stood that Mr. Hargrove had objected to the demand, for lacing specificity. 

I then under Mr. Leventhal was to be permitted to cross examine in order 
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587 to determine which papers he would ask for. In other words so that 
Mr. Leventhal could be specific in his request for working papers. 

It was my understanding that Mr. Leventhal this afternoon had been 
examining Mr. Goodrich in order to be able to identify the work sheets 
which he can then demand from, or request of Mr. Hargrove, in compliance 
with Mr. Hargrove's objection, that his original demand lacked specifity. 

Now I had intended, in connection with certain work papers I wanted, 
to follow the same course, and I would not want to run afoul the Examiner's 
ruling in this matter, and I want to know if I have misunderstood the original 
ruling in this case. 

MR. EXAMINER: What ruling are you talking about? I only made 
one ruling and that was procedural, and that is that Mr. Leventhal was 
to come here at three o'clock and cross examine this witness, and cross 
examination means to me, to cause to be placed by the witness on the rec¬ 
ord factual data in support and in amplification of his direct testimony and 
I don't feel he has done that nor has he used the opportunity given him and 
has done something else for another purpose entirely than to go ahead with 
the proposed discussion of the case and follow the procedure as outlined 
by the Examiner. I said the same thing in effect to you this morning. I 
say it again. 

588 I don't know where — I hope I just don't understand where this idea 
is. I just never heard of it in the history of the operation of this tribunal, 

in this Commission. How in the world a lawyer can stand up and demonstrate 
in a two hour period that he knows what the subject is about, and yet refuse 
to ask the witness the very question that would produce the evidence he 
needs. Nevertheless there is some educational process involved, for 
future reference, or something else that is beyond my understanding. 

I laid out as clearly as an illustration could make it, that if you have 
a bale of hay, and I see no reason why you should go into another matter 
of getting a carload of it, when you are not willing to chop the hay up, and 
digest it by cross examination. 

I say the same thing now. I have never in my entire experience in 
this tribunal or any other, saw this wort of process. 
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Now there is only one thing accomplished by Mr. Leventhal today 
in his castigation of me, and that was this: It did afford him an oppor¬ 
tunity to now demonstrate his absolute unwillingness to cross examine 
this witness in any realistic sense or in any sense the word really means 
and that is adduce additional testimony. This is the third chance he has had 
to cross examine this witness. Each time he says — apparently to himself — 
589 "I prefer to run this case the way I want to run it. I am going to try my 
case regardless of the naturalness of cross-examining when you have an 
opportunity. I am going to bring all these papers in here one way or the 
other." 

Now, I tried to lay down a yardstick. The fact of the matter is— 
the actual fact of the matter is that you couldn't possibly base a subpoena, 
until you had determined the absence on the record of the available data 
that you need. The truth of the matter is you have here some 40 pages of 
testimony of this witness and not yet has there been a bona fide cross- 
examination question, other than preliminary, so-called, clarification, 
which really was supposed to produce a running start to getting factual 
data. 

Whatever else you do, if you don't cross-examine when you have an 
opportunity, it won’t last long. I said that at 3 o'clock and I believe that 
the only proper way to handle the matter is to say to Mr. Leventhal, "You 
have had your day. " I gave you an opportunity to cross-examine this wit¬ 
ness, you have refused to do so and now you state specifically that you 
still refuse to do so, unless and until some extra demands be made which 
are not actually yet made. You have not presented a subpoena and yet 
you still refuse to cross-examine this witness and get factual data when 
you have had this opportunity. That has actually been going on all day 
590 long and some of yesterday. Now, do you propose to proceed, or shall 
I drop the axe? 

MR. LEVENTHAL: I would like to request the data which has been 
described by the witness. 

PRESIDING EXAMINER: I asked you a question. Do you propose 
to proceed to cross-examine this witness or are you just going to stand 
on one thing, "I want to see working papers?" 


MR. LEVENTHAL: Mr. Examiner, I am now making a request for 
the working papers. 

PRESIDING EXAMINER: I understood that but I asked you a ques¬ 
tion. 

MR, LEVENTHAL: I don't believe that I can proceed without the 
working papers, but I would like to hold that in abeyance until my re¬ 
quest for the working papers has been ruled upon. 

MR. HARGROVE: You were offered the working papers this morn¬ 
ing under the conditions as specified. 

PRESIDING EXAMINER: I am going to make this rule right now. 

You have had opportunity to cross-examine this witness, Mr. Leventhal, 
and you will have to take up with higher authority any further opportunity 
to cross-examine this witness. 

MR. LEVENTHAL: May I request that the Examiner certify that 

591 question to the Commission? 

PRESIDING EXAMINER: Not to recess the case. In fact, if you 
wish to make that motion to the Commission, I have no objection. 

Let me be perfectly clear. I don't know whether again you are fa¬ 
miliar with our rules. Our rules specifically provide the basis for referring 
questions to the Commission. Rulings. And appeals from rulings. I as¬ 
sume yours is an appeal, am I right? 

MR. LEVENTHAL: Well, I understood that upon request, the Ex¬ 
aminer would certify rulings for review by the Commission. Perhaps 
that is in error but that was my understanding of the rule as I read it. 

PRESIDING EXAMINER: I don't know which one you are talking 
about. Which one are you talking about? 

MR. REA: Section 1. 28, I think. 

592 PRESIDING EXAMINER: That is entitled "Appeals from Rulings of 
Presiding Officers,” and, to be brief, because we have already exceeded 
5:00 o'clock, the answer to that is, the only time I am authorized to certify 
such an appeal is when I can make a finding that thepublic interest requires 
it. The truth of the matter is, the reason I am making the ruling and have 
made the ruling that you have exhausted your opportunityto cross-examine 


this witness by reason of the pursuit of dilatory tactics and it is in the 
public interest that that be done. How can I therefore certify it would 
be necessary in order to prevent detriment to public interest, that you go 
into it. I cannot make such a factual finding. Therefore, you will have to 
use other recourse. 

We will recess until 10:00 o'clock tomorrow morning. 

MR. CHAPMAN: Mr. Examiner, in order not to run afoul of this 
problem myself tomorrow and because of your statement of the founda¬ 
tion laid to requesting subpoena, I refer to my question on the figures that 
appear on page 28 of Mr. Goodrich's direct testimony. I concede that I 
have not asked him any specific questions, other than to ask him whether 
or not he had any working papers. There are no papers in the record. 

There is no evidence as Mr. Goodrich himself has testified, with regard 
to these figures. They are required by the Commission in its cash balance 
593 flow. They are contained in a lump sum figure in Exhibit 11, Schedule 2, 
at line 17. I refer specifically to the figures $5, 587, 000; $8,772, 000, and 
$264,000. 

I have made a request of Mr. Hargrove for these figures. He has 
categorically said that he would not give them to me. I therefore request 
that the Examiner issue a subpoena to have those figures brought before 
this hearing so that we can determine what they are. 

MR. BRUNNER: I understand you wish a subpoena to the examine r 
for those papers ? 

MR. CHAPMAN: Yes. 

MR. BRUNNER: That will be done sometime tomorrow? 

MR. HARGROVE: That will be answered tomorrow. 

PRESIDING EXAMINER: We will recess until 10:00 o'clock tomor¬ 
row morning. 

(Whereupon, at 5:05 o'clock, p.m., the hearing recessed, to recon¬ 
vene at 10:00 o'clock, a. m., Friday, December 10, 1954.) 

* * * * * * 
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PRESIDING EXAMINER: The hearing is reconvened. 
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595 At the end of the day, there was one matter left open. 

Mr. Chapman, on transcript 592, referred to certain figures that 
appear on page 28 of Mr. Goodrich's direct testimony. 

MR. CHAPMAN: Mr. Examiner, I perhaps could save some time. 

In view of your ruling yesterday with respect to Mr. Leventhal's 
cross-examination -- 

MR. BRUNNER: May I interpose there? 

When you refer to the ruling, so that we may have the record 
straight, I wonder if you could give the particular line and the page re¬ 
ferred to or the pages, whichever the case may be. 

MR. CHAPMAN: I don't think I can do that. However, I am refer¬ 
ring to the Examiner's ruling, which in fact cut off Mr. Leventhal's right 
of cross-examination after he spent the afternoon trying to get or elicit 
information from the witness in order to identify certain documents upon 
the basis of which identification he could make a request to counsel for 
the applicant. 

As I recall it, the Examiner informed Mr. Leventhal that he felt that 

596 he had not conducted his cross-examination in the proper spirit of his 
earlier observations, and that he felt that Mr. Leventhal had therefore 
lost his right of cross-examination. 

MR. BRUNNER: Are you referring to the ruling that appears at 
page 590 of the transcript which begins at line 20 and extends through 
line 24 of the transcript of December 9, 1954? 

MR. CHAPMAN: Yes, I am, Mr. Brunner. Thank you. 

MR. CHAPMAN: Now you alluded to the metaphor of eating a bale 
of hay in front of you before you asked for a car-load. 

I am not quite sure how much hay I have in front of me. I am not 
sure whether it is not loaded with tacks, razor blades and arsenic. 

And I could not be sure unless I had certain documents which would 
permit me to more or less X-ray the bale in order to avoid the pitfalls 
that are in it. 

MR. BRUNNER: Mr. Examiner^ I am going to object to any continu¬ 
ing remarks of that character, of the character just made by Mr. Chapman. 
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I think they are uncalled for on the basis of the record that we have 
before us at the present time. 

PRESIDING EXAMINER: I mentioned the matter that was unfinished. 

597 MR. CHAPMAN: Well, I am trying to get to that. 

I therefore withdraw my request for a subpoena at this time and will 
continue to cross-examine on other matters, subject to preliminary mat¬ 
ters such as corrections of the record and so forth. 

PRESIDING EXAMINER: I was going to ask you to allow me to 
reserve decision on that matter in any event. I would like to address 
myself to Mr. Leventhal. 

On page 590, I asked "Now do you propose to proceed, or shall I 
drop the action?" 

By which I think everyone understood that I felt that I would be com¬ 
pelled to rule that by reason of dilatory tactics, you had refused to cross- 
examine when you had been given an opportunity. 

I feel that perhaps that may have operated to somewhat of a surprise 
to you; although I did not think so then. 

But to be doubly sure, I thought that I would renew that question this 
morning. And therefore I do give you the opportunity now to advise me 
whether or not you will proceed with cross-examination at this time. 

MR. LEVENTHAL: Mr. Examiner, before I ask that question, 
may we refer to transcript corrections? 

598 PRESIDING EXAMINER: Yes. But let's get this over. I want to 
get the case back on the basis we are going to operate on for the day. 

MR. LEVENTHAL: No, I don't the Examiner took me by surprise 
on that. It was a point that I had made on the conclusion of the third ses¬ 
sion. And which I made yesterday. 

And my point is that unless I have opportunity to examine working 
papers, and for my advisers to examine working papers and to verify 
computations that are made therein and to consider the problems that are 
raised by the working papers, I cannot prepare for further cross-exami¬ 
nation of Mr. Goodrich. 

That was — my point stand the same on that. I cannot proceed un¬ 
less I have this opportunity for inspection of the working papers and if 


such opportunity were to be provided that would be another matter. 

But that is my statement. 

PRESIDING EXAMINER: I am providing that opportunity now. 

That is the point of this. I am asking you now and giving you a further 
opportunity because of the possibility of surprise. 

MR. HARGROVE: Mr. Examiner, I want to say once again that 
four times on this record yesterday I offered those working papers. 

Mr. Leventhal has consistently and deliberately refused to state 
whether or not he wishes to accept my offer. 

599 At page 590 where this very thing came up yesterday, it appears 
once again that Mr. Leventhal can have the papers now if he wants them. 

I ask him now to say Yes or No. Do you want them? 

MR. BRUNNER: What working papers are you referring to? 

MR. HARGROVE: The working papers which I described specifically 
in connection with the line on Exhibit 11, page 2, relating to compressor 
station operating supplies and expenses. I offered those voluntarily. 

With respect to any other working papers, no request has been 
denied because no request has been received which tells me what other 
working papers he wants. 

Other working papers will be provided on the basis of any reasonable 
request. And I stated repeatedly on this record that that will be done. 

MR. BRUNNER: Mr. Leventhal has continuously referred to working 
papers that he desires. I am still a little bit at sea as to what working 
papers, Mr. Examiner, that he does desire. 

I think it should be specified on the record as to what papers he 
does desire. Then I think we should attempt to ascertain whether Mr. 
Hargrove desires to submit those working papers or make them avail¬ 
able to him. 

600 But I think we should have some specification as to what working 
papers are the subject matter of the controversy in this proceeding up to 
this point. 

PRESIDING EXAMINER: Mr. Goodrich may resume the stand. 

MR. HARGROVE: Will the record please show that I have not 


received an answer to the working papers offered or desired or whether 
any other working papers are desired. 

MR. LEVENTHAL: Mr. Hargrove, page 590 of the record indicates 
that I made this statement: 

"I would like to request the data which has been described by the 
witness. " 

That came after the Examiner asked me whether I proposed to pro¬ 
ceed with examination. 

Now, Mr. Hargrove, yesterday there were statements by you with 
respect to working papers which were not clear to me. And I decided that 
the clearest way to present this issue was to develop in my own mind the 
range of the working papers which the witness had used, because until I 
knew that, I could not know all of the working papers which I desired. 

I may, however, note that on page 446, you referred to three 
volumes on the desk standing about a foot high, representing capital cost 
exhibit working papers. 

Those were not the subject of my request of the evening before of 
Exhibit 11. 

601 It is also a fact that you stated that on page 448 that on the particu¬ 

lar matter of those operating expenses included in compressor station — 
well, you have it "compressor station supplies and expenses," you stated 
with respect to that particular item of dollars, in view of its importance 
to the matter we do have some working papers available here. 

The sense of the examination of the witness which I conducted yes¬ 
terday was to satisfy me that in order to have an opportunity for me and 
those who would be assisting me on this project to verify the accuracy of 
the computations and to examine the work data in detail so that we may 
explore items that are concealed or ambiguous or questionable; therein, 
it would be necessary to make arrangements to have all of the working 
papers referred to, to have an appropriate time in which I and my ad¬ 
visers could verify and scrutinize the assumptions of those working 
papers. 

And on the basis of that, I would continue with it -- I could prepare 
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my cross-examination. 

But I will not cross-examine the witness without having had an 
opportunity to study them. That is when I say I have had an opportunity to 
study, I mean I and the advisers who would be assisting me — to study 
those working papers. 

I mean by that the papers which Mr. Goodrich described yesterday 
excluding those items which show no change before and after conversion. 

602 We have received, I think, a statement by Mr. Goodrich that each 
of the working papers which he used, the term working papers was de¬ 
fined as including either a sheet for each item. And it has been defined to 
include calculations prepared upon the basis of either the books of account, 
operating records or estimates. 

Now, I do not mean by that — I want to make it quite clear — that I 
do not mean that I can take off five minutes in the middle of the hearing 
or even in today in the middle of the heariig when we have been working 
every night preparing cross-examination for the next day to the extent 
that we can. 

I worked last night upon the assumption that the cross-examination 
of Mr. Goodrich was terminated. And I prepared cross-examination of 
Mr. Carpenter, whom I assumed would be next. 

But at any event, we are all engaged full time. And I do not mean 
by that just taking a half hour out of the haul. 

I mean a substantial opportunity to examine necessary working papers 
both with respect to verifying the computations and to analyzing them in 
detail. 

I may also say that it is not agreeable to me to make this exami¬ 
nation in the presence of anyone from Texas-Eastern, although we would 

603 appreciate, and we do appreciate your offer of making his offices of 
Texas-Eastern available. 

I may further state that I do not mean by that that I do not believe that 
reasonable opportunity would be afforded for the examination to which I 
am referring in the weakened crevices of a hearing as substantial as this 
one, and demanding the time and attention of counsel as important as 
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this one. 

Now have I made my request clear? 

PRESIDING EXAMINER: Gentlemen, I wish you would continue in 
conversation about working papers elsewhere. 

MR. HARGROVE: I have a question now of counsel which is not 
directly related to the working papers. 

May I ask Mr. Leventhal if you have completed your cross-examina¬ 
tion of Mr. Goodrich with respect to all matters pertinent to his testimony 
except those with reference to the working papers you have just discussed? 

MR. LEVENTHAL: I have completed such examination as I feel that 
I can intelligently prepare in the absence of an examination of the working 
papers. 

It may be that the examination of the working papers will bring to 
mind significance in items that are now in the direct statement which I 
do not appreciate. Or it may be that they may make relatively important 
something which I now consider less important. 

604 I cannot tell where this is going to lead me. And I do not want to 

seem to be evasive. But I am just telling you that as I understand now, and 
as I have proceeded with advice in analyzing Mr. Goodrich's direct state¬ 
ment, I was told — and I have prepared myself that way — we really 
can’t do anything more about analyzing Mr. Goodrich for the purpose of 
preparing cross-examination until we see the working papers. 

That is my position. 

MR. HARGROVE: As I understand it, then, you have concluded your 
cross-examination with respect to all of his testimony and with respect 
to all of his exhibits of which there are several other than Exhibit 11, ex¬ 
cept to the extent that the testimony or the other exhibits might be related 
directly or indirectly to Exhibit No. 11. 

MR. LEVENTHAL: No, sir, that is not what I said. 

MR. HARGROVE: Well, that is the way I understood it I under¬ 
stood you to say you concluded except to the extent that further examina¬ 
tion of the working papers with reference to that exhibit, which is the only 
work papers under discussion, might lead you to have questions — 
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MR. LEVENTHAL: I am willing to conduct this discussion outside 
the hearing room as the Examiner has indicated. 

I do not want to be put on record either by your restating my words 

605 or in any other way. What I said was that I must have these work papers 
to prepare effective cross-examination. 

The significance of the work papers may be such that I may decide 
that a statement now in his direct which I do not regard as important enough 
to prepare in another way for cross-examination may become more impor¬ 
tant. 

I cannot cross-examine or prepare for cross-examining him blind. 
And I do not propose to do that. 

Mr. Examiner, may I offer some corrections in the transcript? 

PRESIDING EXAMINER: Just a moment. 

I want to get this matter and know where we are. I offered you an 
opportunity to continue cross-examination this morning. Do you accept 
it or not? 

And the answer can be Yes or No. It requires nothing else. And 
nothing else you would say can possibly affect the one thing I have got to 
have the record show. 

I have got to know whether or not you still have the right to 
cross-examine this witness. I am giving it to you. 

Will you take it? 

MR. LEVENTHAL: Mr. Examiner, I can only answer that in the 
way that I -- 

PRESIDING EXAMINER: Just say Yes or No. 

MR. LEVENTHAL: I can't answer in a Yes or No way. 

PRESIDING EXAMINER: Well, your refusal to proceed is the 
equivalent of No. 

606 MR. LEVENTHAL: No, sir, it is not. 

PRESIDING EXAMINER: Please, Mr. Goodrich, will you please 
occupy this seat as I requested a few minutes ago? 

Whereupon, 


B. D. GOODRICH 


was recalled as a witness, having been previously sworn, was further 
examined and testified as follows: 

PRESIDING EXAMINER: Mr. Leventhal, the witness is your wit¬ 
ness for further cross-examination. 

Do you have any questions at this time? 

MR. LEVENTHAL: Mr. Goodrich, would you make available to 
me all of the work data which we have discussed in the testimony of pro¬ 
ceedings yesterday? 

PRESIDING EXAMINER: That is not cross-examination. That is 
negotiation between parties. 

MR. HARGROVE: Or address that to me off the record; although 
I have already answered it on the record. 

PRESIDING EXAMINER: It does not matter whether you have or 
not. What you gentlemen can't seem to understand is this: I do not know 
where you get the idea. I wish you would show me. 

This Examiner has no control over the papers of this company, 
except by the process, of subpoena which has not been tendered to me, or 
in other words, anything but generally talked about. 

607 We are not dealing with subpoenaing the papers; we are dealing 

with the process of probing the direct case that has been presented. 

Now, I am offering you an opportunity to so probe. It is within your 
rights. I have offered it to you several times. I do so again this morning 
to be absolutely sure of no misunderstanding. 

The witness is on the stand. Will you please proceed to question 
him or state that you have no questions of cross-examination now? 

MR. LEVENTHAL: May we have a recess in which to explore the 
questions -- 

PRESIDING EXAMINER: No, you have had plenty of time, sir. You 
had had all night. There is nothing new about this in the world. We are 
not delaying the hearing. You do not need it. 

MR. LEVENTHAL: The purpose of my request for recess was to 
converse with Mr. Hargrove concerning the nature of his offer to make 
work sheets available. 


PRESIDING EXAMINER: That is a matter of negotiation between 
parties. 

MR. LEVENTHAL: Yes, I wish a recess for that purpose. 

PRESIDING EXAMINER: I will give you that at 11:15 today. 

608 Now the question is are you going to ask this witness any questions? 

That is the sole question. He is on the stand. I am going to hold 
him available to you for exactly two minutes on that clock. 

MR. LEVENTHAL: I have no questions to ask the witness within the 
next two minutes. I do not waive my right of cross-examination. I have 
no questions to ask the witness at this time. 

PRESIDING EXAMINER: Thank you. 

Mr. Chapman, he is your witness for cross-examination. 

* * * * * 

611 MR. LEVENTHAL: Mr. Examiner, I — in regard to the matter 

pending before the transcript corrections came up, I wish merely to add 
and to clarify that when I said I was not prepared to proceed within the 
next few minutes, I was expressing my intention to continue with cross- 
examination after I had had an opportunity, if one is afforded me to, 
examine the work papers. 

PRESIDING EXAMINER: Well the question asked you was whether or 
not you were ready to go ahead now. That is the question asked you. It 
is not some future date if something else happens, over which I have no 
control. So, the question is that you do not now wish — 

MR. LEVENTHAL: That is to be corrected. I mean to be re¬ 
sponsive to the Examiner. 

PRESIDING EXAMINER: In other words, you have been offered 
again this morning an opportunity to cross-examine this witness on his 
direct case, and you have no cross-examination. 

MR. LEVENTHAL: In the absence of an opportunity - 

PRESIDING EXAMINER: We will forget the rest. Now is what we 
are talking about. 

MR. LEVENTHAL: I am trying to be fully responsive. 

PRESIDING EXAMINER: You are not trying to be fully responsive; 
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you are trying to still hang it on a contingency over which the Examiner 
has no control. 

I want the record to be perfectly clear that I offer you now an oppor¬ 
tunity to examine this witness on the direct testimony in the case. And I 
say "now. " 

And you say you are not prepared to cross-examine. You have no 
cross-examination now. Is that correct? 

Let's just make it clear. All I am trying to do is get this record so 
that the blind may read it even. 

If you have a question, ask it. This is the third time I have given you 
an opportunity, even this morning. 

If you want to cross-examine this witness say so, and if you do 
not, sit down. 

MR. LEVENTHAL: Mr. Examiner, in preparation for my next ques¬ 
tion of this witness, I wish to have Mr. Hargrove transmit to me the work 
sheets underlying the examination of the witness. 

PRESIDING EXAMINER: You may be seated. 

The record shows that the counsel would not proceed with cross- 
examination at this time, when tendered to him. 

PRESIDING EXAMINER: Now having interrupted you, Mr. Chap¬ 
man, in going ahead, which it seemed was the proper next step, I believe 
613 that the record should further show a finding by this Examiner with respect 
to this matter. 

And that finding is found already on page 5, transcript 585. 

And that is that the two hours or more of questioning the witness 
yesterday has demonstrated beyond any peradventure of a doubt that it 
was within the capacity of a competent lawyer, who was operating, to ask 
this witness questions which would have probed his direct testimony. 

At practically each one — at practically the end of each inquiry and 
each answer, it would have been possible to have said to the witness "Mr. 
Goodrich, will you please tell me how you computed this?" 

And you would have produced factual information which would have 
been cross-examination. That is still possible. It will be done before 
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the hearing is concluded by someone as to those matters of sufficient im¬ 
portance to require further amplification on the record. 

Mr. Chapman, you may proceed.. 

MR. LEVENTHAL: I except to the finding, your Honor, for the 
purpose of the record. 

PRESIDING EXAMINER: Mr. Chapman. 

CROSS EXAMINATION 
BY MR. CHAPMAN: 

Q. Mr. Goodrich, with reference to pages 12 and 13, sir, of your 

614 testimony, specifically Exhibit No. 3 referred to, you state that in order 
to call attention to the effect on the cost of service and to demonstrate the 
ultimate objective of the rearrangement of facilities — you then go on to 
talk about the exhibit. 

But the point I am getting at is: the effect on the cost of service is 
the ultimate objective in your analysis of the proposed rearrangement of 
facilities. 

Is that not correct, sir? A. Yes, sir, that is correct. 

Q. In other words, the guts of your case is that you are going to 
effect a reduction in the cost of service? A. That is what we say here. 
And that is what we expect to prove. 

Q. I just wanted to make sure. 

And so, if there was not a substantial or material reduction in the 
cost of service, the guts would be out of your case pretty much? 

MR. HARGROVE: I object to the question. 

THE WITNESS: No. 

PRESIDING EXAMINER: In effect, that is asking him to determine 
what the basis of decision will be. 

MR. CHAPMAN: I bet your pardon, sir? 

PRESIDING EXAMINER: That is in effect asking him to determine 
the basis of decision. That basis of decision may run all the way through 

615 from whether or not it is a little less good up to considerable better. 

MR. CHAPMAN: Well, my understanding is this: that this man 
is qualified as an expert, and therefore able to render opinions even 
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though they go — 

PRESIDING EXAMINER: You are asking him what is going to be the 
basis of decision by the Commission? 

MR. CHAPMAN: No. I am just asking him whether or not if there is 
not a substantial or reasonable reduction in the cost of service, the guts 
don’t go out of their proposed application insofar as they are concerned. 

PRESIDING EXAMINER: That is a lawyer's question. That is a ques¬ 
tion of what effect it might have. 

MR. CHAPMAN: Mr. Examiner, I am trying to get an answer out 
of this witness - 

PRESIDING EXAMINER: He says he wants to prove that. That is 
all he can say. 

MR. CHAPMAN: Wants to prove what? 

PRESIDING EXAMINER: That it would be lower. 

MR. CHAPMAN: I did not hear him say that. 

PRESIDING EXAMINER: Well, he has said it in the whole direct 
case. He does not have to say it again. 

THE WITNESS: May I answer the question, Mr. Examiner? 

MR. CHAPMAN: He has already answered the question "No. " 

THE WITNESS: I did not get to finish before Iwas interrupted. 

MR. CHAPMAN: I did not interrupt you. There was an objection. 

PRESIDING EXAMINER: The objection — I think the objection 
is good. 

MR. CHAPMAN: All right. 

PRESIDING EXAMINER: Rephrase the question, please. I think it 
goes to the matter of what the basis of decision of the case will be on the 
proof as finally put in. 

MR. CHAPMAN: Let’s go back to the question then, that I asked 
before that. 

MR. CHAPMAN: Will you read the question before that and answer 
please ? 

(The question and answer were read by the Reporter.) 

MR. CHAPMAN: Then there was an objection and it has been 


sustained. 


BY MR. CHAPMAN: 

Q. Now, sir, turning to your remarks on page 24, and referring to 
Exhibit 3 — A. What am I to look for on page 24? 

Q. I have not finished my question yet. I was trying to direct your 
attention to these places. 

Is the estimated cost of service in the year 1957 higher assuming 
conversion on Exhibit 3? 

MR. HARGROVE: Would you repeat that question? 

617 BY MR. CHAPMAN: 

Q. Does Texas Eastern Transmission Corporation estimated 
cost of service 1957; is this assuming conversion? 

MR. HARGROVE: The caption shows it is both ways, counsel. 

MR. CHAPMAN: I am looking at Exhibit 3. 

Oh, I beg your pardon. 

I withdraw that question. I am sorry I did not see the column. It 
is set up a little differently in your other exhibits. Usually you have 
two sheets to refer to. 

BY MR. CHAPMAN: 

Q. Referring to increase after conversion, the total cost of service, 
you show a decrease of $993,100, assuming a rate of return at six and 
one-half percent, is that correct, sir? A. That is correct. 

Q. Now, what are the comparable figures for 1958 and 1959? 

A. I have not made that computation. But as a matter of fact, all 
I did on this exhibit 3 was to take the cost of service — the two exhibits 
on cost of service -- somewhere else in the application and put them on 
one sheet of paper for purpose of ease of presentation to show what the 
differences were so we would not have to look at two exhibits. 

618 The cost of service estimates for 1958 and 1959, as far as I know, 
were never computed. 

Q. And yet am I to understand in accordance with my earlier 
question that the real guts of this case is a reduction in the cost of 
service? 
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PRESIDING EXAMINER: I don't find that tells me a thing. In other 
words, let me just make it perfectly clear, Mr. Chapman. It would not 
mean one single thing in the world to me what this witness thinks of the 
importance of this particular evidence as against another bit of evidence. 
That is a matter of decision of him who evaluates the case, evaluates the 
evidence. 

MR. CHAPMAN: Mr. Examiner, this witness has testified that the 
real guts of this case — 

PRESIDING EXAMINER: All right. 

Just forget that. I know what he said. 

I am still telling you it does not mean anything. 

MR. CHAPMAN: May I finish making my offer on this apparent 
objection to my question so that it will be in the record, sir, the purpose 
of this line of questioning? 

The Witness has made a statement that more or less the guts of the 
case, the romance behind the conversion, is a reduction in the cost of 
service. 

Everywhere else they have projected figures for a reduction or an 
expansion in the future up through 1959, both assuming conversion and 
not assuming conversion. 

We now find that when we get to one of the most crucial elements 
in the case, to wit: the cost of service, that they only project a reduction, 
assuming a six and a half percent return as shown on Exhibit No. 3 through 
the year 1957. 

Now, I would like to know — and I ask the witness — whether or 
not there were comparable figures for the year 1958 and 1959. And he 
said no. 

I have asked him now, or was about to ask him now, why they had 
not prepared such figures for 1958 and 1959. 

Now, is that question out of order, sir? 

THE PRESIDING EXAMINER: No. You may proceed. 

THE WITNESS: I really do not know why they were not prepared, 

Mr. Chapman. 


But I believe that the Commission rules only require the cost of ser¬ 
vice for the first year. And that was the reason it was done in that way. 
Because it is conventional with us. 

But I might add in answer to your question about 1958 and 1959, 
that a cost of service would probably show further savings in cost of ser¬ 
vice after conversion, because the operating expenses are an item of con¬ 
tinuing character, whereas depreciation and return are diminishing; so 
that the cost of service would probably be further decreased. 

620 PRESIDING EXAMINER: Do you mean the difference would be — 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: Which way? 

THE WITNESS: The difference would be greater than as indicated 
in Column D on line 11 of this — 

PRESIDING EXAMINER: Well, now, does that mean that the figure 
993,100, which shows a decrease would be a larger figure? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: I finally see it can go either way. 

MR. HARGROVE: I would also like to just point to the fact that 
there is a financial witness in this case who has many financial figures. 

And from his exhibit and cost of service for those other two years — this 
witness is not responsible for those exhibits. 

MR. CHAPMAN: He is not responsible for cost of service. 

MR. HARGROVE: Not in its final form. He is responsible for 
this comparison. But if you will note Exhibit 3 simply takes the figures off 
of two other exhibits and lays them side by side. And the witness who is 
responsible for the totaling of the cost of service has not yet appeared 
on cross. 

621 MR. CHAPMAN: Then Mr. Goodrich would not be the witness to 
ask whether or not in computing Federal income taxes they took — you 
took into consideration the fact that there is an automatic reduction in 
corporate rates that will be effective this year down to a 45 percent instead 
of 52. 

MR. HARGROVE: That is correct. He would not. Mr. Carpenter 
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is the financial witness. Mr. Goodrich is the engineer who handled the 
operating figures with respect to this. 

MR. CHAPMAN: All right. I am probably asking this witness ques¬ 
tions which are not within his sphere of knowledge. 

BY MR. CHAPMAN: 

Q. Now, — 

PRESIDING EXAMINER: Let me ask him at that point, however, this: 
so far as the first 11 lines — or rather seven lines — exactly those same 
figures can be pulled off of the first sheet of Exhibit No. 11 and the fifth 
sheet which is the first sheet of schedule No. 2 for the years 1958 and 
1959; is that not true? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: It would therefore only be necessary to 
compute the rest of the cost of service to apply the proper elements of 
income tax and return. 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: Is that right? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: And you would have, therefore, for the 
other two years, the same as this summary is for the year 1957 so far as 
the structure of the paper would be concerned. 

And those are the sources ? 

THE WITNESS: Those are the sources for the figures on this ex¬ 
hibit 3, yes, sir. 

PRESIDING EXAMINER: Thank you. 

BY MR. CHAPMAN: 

Q. Mr. Goodrich, going to page 24 of your testimony, the last 
sentence of the paragraph which leads the page, or next to the last sen¬ 
tence starting "for the year 1949” -- A. Yes, sir. 

Q. You refer to a decrease — the last sentence — a decrease of 
approximately $495, 800 between the years 1956 and 1959 brought about 
by the expiration of certain power contracts with high minimum bills which 
can be renegotiated. 
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Now, I take it that these contracts will expire irrespective of 
conversion. Is that correct? A. That is correct. I was just checking 
to see if I had not made the same statement in the before-conversion 

623 figures. But it was not. 

Q. So that this figure of $495, 800 does not show up as a renegotia¬ 
tion figure, assuming no conversion? A. Oh, yes. 

Q. Where does that show up, sir? A. It does not show up as that 
figure. It shows up in the power costs that the same power contracts will 
expire regardless of whether — 

Q. This will be page 2 of — A. No. Excuse me. I am not refer¬ 
ring to anything specific. 

Q. I am sorry. I though you were. Would you refer to something 
specific in the record? A. All right. 

Well, in my testimony on page 17, covering line 12, which has to 
do with the electric power, we have estimated electric -- and it is part of 
compressor station supplies and expense items — the fact that those 
particular power contracts expired was taken into account in computing the 
power bills before conversion as well as after conversion. 

Q. But as I read your testimony on page 17, Mr. Goodrich, the ra¬ 
ther substantial decrease in 1959 results from the estimated reduction in 
volume transported through the 20-inch and 24-inch systems and not from 
a renegotiation of power contracts, sir. 

624 PRESIDING EXAMINER: You are saying there is no change in 
the use of that electric power figure, isn't it, before and after conver¬ 
sion, or other? 

Q. In other words, before or -- in other words, with or without 
abandonment change. 

THE WITNESS: That is right, sir. 

The point I was making is that the power contracts expire whether 
we convert or we do not convert. 

PRESIDING EXAMINER: And the same figures were used in both 
cases for computation? 

THE WITNESS: No, sir. 
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PRESIDING EXAMINER: I mean the same rights. 

THE WITNESS: No, sir, not the same rights. The present contract 
which we have in effect has a large — it is for large usage of power. And 
there is a high load factor rate. 

Now, that is better than the published rate of the — of any other 
published rate of this electric company. And it was a negotiated contract. 
As long as we do not convert the line, it results in a cheaper unit cost of 
power than the published rates. 

If the line -- if the 20-inch line is retired from service, the require¬ 
ments for large power at these locations has been reduced, and the pub- 

624 lished power rates of the power company then become more favorable for 

-A 

the lower requirements for energy at these places. And we elected after 
the retirement of the lines to assume that we could use a published power 
rate in computing — since the contract had expired -- that rather than 
renewing that or renegotiating a similar contract, we would just take one 
that was published, and that those rates would reduce in the best cost of 
power at these locations. 

BY MR. CHAPMAN: 

Q. Do you have any work sheets showing these computations? 

A. There are some work sheets. I do not have them. 

MR. CHAPMAN: Mr. Hargrove, could I have the work sheets? 

PRESIDING EXAMINER: Let’s keep this off the record from now 
on. It just brought us a lot of trouble. That is private negotiation. The 
Examiner has no power over demanding. I have already made it clear. 

Now I am going to do this all the way through here, because this case 
is trying to go over the rocks or something of this work sheet bugaboo. 

BY MR. CHAPMAN: 

Q. Mr. Goodrich, you mentioned a contract -- singular. 

625 Was that with forethought; or was that in error? A. In my last 
answer, you mean? 

Q. Yes, sir. Is this renegotiation of a specific contract? A. Well, 
it is with a specific power company who serves several different places. 

I believe we have a separate contract at each location but it is one 
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negotiation with one power company. 

Q. You have got a package contract with one power company in which 
there are different rates for different stations. Is that what you are re¬ 
ferring to? A. Well, I do not know whether the rates are different. The 
contract demands are different; or the amount of energy that they agree to 
furnish us is different. There is a separate agreement for each location. 

Q. In other words, you have got a separate agreement for each 
station all tied in one package with one power company; is that correct? 

A. That is right. 

Q. Could you tell me, sir, which stations are involved, please. 

A. Yes, sir, those stations are station 12 at Princeton, Indiana; 
Station 14 at Seymour, Indiana; Station 15 at Batesville, Indiana 
626 Q. Station 12, 14 and 15? A. Yes, sir. 

Q. Now, could you give me the energy requirements on each of 
these stations assuming no conversion in 1959? A. No, sir, I do not 
have that in mind. 

Q. Is there any other witness who could testify to those facts? 

I mean are you the witness who would be able to answer this question? 

A. I am the witness who used the kilowatt hours to produce the 
dollars in the exhibits, yes. But I said I did not have the kilowatt hours 
in mind, there in my work papers, or in my notes. I will have to look 
them up. 

Q. Could you refresh your memory on that? 

MR. HARGROVE: Do you have those, however? 

THE WITNESS: Yes. 

MR. HARGROVE: Could you look them up? 

THE WITNESS: Yes. 

BY MR. CHAPMAN: 

Q. Do you have them right there at your fingertip? A. No, I do not. 

MR. HARGROVE: That is, you want the requirements of Station 
12, 14 and 15? 

MR. CHAPMAN: Assuming conversion, Mr. Goodrich. 

THE WITNESS: Do you want the other one too, so I can look it up? 
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MR. CHAPMAN: Yes, I also want assuming no conversion. 

MR. HARGROVE: I think we can get it during the morning recess. 
MR. CHAPMAN: All right. 

Then in order to let him know what else I want, I would then want 
the rates assuming conversion and then assuming no conversion. 

PRESIDING EXAMINER: Mr. Chapman, would this help a little 
bit? I am going to refer to page 447, because I think — 

MR. CHAPMAN: 447? 

PRESIDING EXAMINER: Yes. 447. Because I think there we al¬ 
ready outlined the material you are focusing on at the present time. 

Would it be appropriate for me to advise the witness that he should 
have available while he is on the stand under cross-examination by you 
all of the material necessary to explain -- 

MR. CHAPMAN: Where are you reading ? 

PRESIDING EXAMINER: I am not reading. I am talking. But I 
did refer to this place where Mr. Hargrove points out that so far as the 
difference in cost of service is concerned, it substantially is in regard to 
compressor stations, supplies and expenses; to wit, electric power and 
fuel. 

628 And you are dealing with electric power. And I want to know if it 

would not be helpful for this witness to know that when he is on the stand to 
be cross-examined by you from now on that he should have available what¬ 
ever it takes -- the data necessary to explain, justify or otherwise answer 
questions with respect to the elements that go into these figures. 

Is that correct? 

MR. CHAPMAN: Yes, sir. I propose to cross-examine him on 
energy requirements and cost, assuming conversion and assuming no 
conversion. 

PRESIDING EXAMINER: Now, you have not got this particular 
figure now on this. 

Would it be better to recess and let him get that so he can pick up 
at this point and go ahead? 

MR. CHAPMAN: Yes. 


PRESIDING EXAMINER: AH right. We will take a recess now. 

(Whereupon, at 11:03 a. m., a recess was taken until 11:27 a. m.) 

PRESIDING EXAMINER: The hearing is reconvened. 

BY MR. CHAPMAN: 

Q. Mr. Goodrich, since I understand there is still a little more 
information to come on, I want to ask you another question. 

629 Referring to your Exhibit No. 13, sir: Page 23, is an example: 

Do you have your slide rule with you? A. Yes, sir. 

Q. Would you work out quickly the cost per horsepower of Federal 
Power Count No. 354.1 only. 

In other words, would you divide 1,769, 995 by six times 1,760? 

A. That is 1,769,985? 

Q. Yes, sir. 

MR. HARGROVE: What part of the exhibit was that coming from? 

MR. CHAPMAN: Federal Power Count No. 354.1 on Exhibit 
No. 13, page 23. 

MR. LEVENTHAL: He is finding the cost of equipment per 
horsepower; is that it? 

MR. CHAPMAN: Yes, sir. 

THE WITNESS I get quickly here $168. 50 per horsepower. 

BY MR. CHAPMAN: 

Q. Now, just with respect to that Federal Power Count number, 
and referring only to centrifugal compressor units, is that a fair average 
for the reciprocating units you are going to add to the Koscuisko line? 

THE WITNESS: You used the one centrifugal and reciprocating? 

Q. I said excluding centrifugal and with reference to only the 

630 reciprocating compressor units. 

Just riding horseback on the thing, would that be a fair average? 

A. Well, I have never made that particular analysis on this sys¬ 
tem. But if you will notice down, the third line from the bottom of that 
page is a cost per horsepower already computed for both equipment 
and installation. 

Q, That includes a lot of other items, however? A. Yes. 
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Q. I am only referring now to Account No. 354.1. A. Since I 
have never made those particular computations it is hard to answer 
th£ question, sir. 

But the cost of the equipment of reciprocating equipment used 
throughout these exhibits were the same; and only the number of units would 
affect probably that unit cost. 

I would think it would be in that range all the way through, Yes. 

Q. Doesn’t that appear in your opinion — or isn't that purposely 
made as low as that? 

Isn't that low, Mr. Goodrich? 

Isn't that a low estimate? A. No, sir. I don't think so. It is 
what — fortunately that is the portion of the same which we can make 
the most competent estimate on — the material and equipment. 

Because we can get actual quotations, and we can look at our pur¬ 
chase orders and see what this has cost before. 

PRESIDING EXAMINER: Well, is this based on that sort of ma¬ 
terial? 

THE WITNESS: Yes, sir, it is. 

In addition to quotations or conversations with equipment people as 
to what the cost would be. 

BY MR. CHAPMAN: 

Q. So it is a fair country estimate of what the cost of a reciprocat¬ 
ing compressor unit of the type you are going to install? A. I do not 
want my answering to a $168. 50 applied to everything in that. 

Q. Again, sir, only referring to account No. 465.1. A. I would 
say that that is our estimate. 

That computation made at each compressor station would result 
in a dollars per horsepower cost, which is our estimate. 

And that is based on more known things than over phases of this 
exhibit in the way of being able to determine the costs which were used 
in the estimates. 
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Therefore I think that the estimates are realistic and proper. 
Q. You said the estimates? A. Yes, all of the estimates in 
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Exhibit No. 13 relating to reciprocating compressors. 

Q. Now, sir, we have here a thousand horsepower station, I be¬ 
lieve; is that not correct — this Thompkinsville station? A. Thompkins- 
ville station has six units of 1760 horsepower each, so the total is 10, 560 
horsepower. 

Q. Now, sir, if you had an existing compressor station with a 
centrifugal unit, and you wished to substitute there for a reciprocating 
unit, how many of these account number items would not be necessary in 
this substitution of the reciprocating compressor unit into a centrifugal 
compressor unit-type station? A. Well, all of the — let me see. 

MR. BRUNNER: Would you read that question back please? 

(Question read by the reporter.) 

THE WITNESS: No. 

MR. CHAPMAN: Let the record show that I am referring to 
Exhibit No. 13 with reference to account numbers. 

THE WITNESS: All of the account numbers — 

MR. CHAPMAN: I meant existing centrifugal-type stations. 

THE WITNESS: The FPC account numbers would be the same 
regardless of the type of equipment used. 

BY MR. CHAPMAN: 

Q. I mean items in the account number as listed on page 23? 

633 A. Well, the items in the account numbers, then. I think they 

would all be the same except maybe this item number three under account 
No. 354.1; and even in some of the centrifugal stations that item would 
be required. 

Q. More gas piping, compressor units and other equipment? 

A. Yes. 

MR. LEVENTHAL: I did not understand the sense of Mr. Chap¬ 
man's question. 

Will you read that back, please? 

(Question read by the reporter.) 

MR. LEVENTHAL: I was referring to the question where Mr. 
Chapman asked Mr. Goodrich to offer some information about the replace¬ 
ment of centrifugal equipment by reciprocating compressor equipment. 


And I apparently misunderstood the sense of that original question. 

I would like to have that read back. 

(Question read.) 

MR. HARGROVE: May the record show that there is detailed 
centrifugal compressor station construction costs at pages 20, 22, 26 
and 28 of Exhibit 13 ? 

PRESIDING EXAMINER: On 22, in other words, the item 3 we 
just talked about, Mr. Chapman, is shown as a motor cooling system 

634 instead of a jacket cooling. I suppose you would call it — being cooling 
water system 

MR. CHAPMAN: Yes, sir, I am aware of that. That is a different 
type of cooling system. 

PRESIDING EXAMINER: Yes. 

MR. CHAPMAN: But there are some of the cooling systems in an 
existing centrifugal type compressor that could serve a reciprocating 
type compressor. 

This is not necessarily the general rule, but this substitution may 
be made on occasion. 

THE WITNESS: That was not exactly the sense of my testimony. 

The sense of my testimony was that cooling water equipment and as a sys¬ 
tem is required both in a reciprocating type station and a centrifugal type 
station but they won't necessarily serve each other's equipment, be¬ 
cause of the difference in capacity requirements. 

MR. CHAPMAN: But they may serve other's equipment depending 
on the type involved? 

THE WITNESS: And the capacity requirements. 

MR. CHAPMAN: Well, that would be the type, would it not? 

THE WITNESS: All right. 

BY MR. CHAPMAN: 

Q. Now you say that "other equipment, " Item 4, would probably 
be included in a substitution. 

635 I refer you to page 49 of your testimony since your testimony as it 
relates to the particular page of Exhibit 13 now under discussion gives 
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us too abbreviated an idea of what is included in other equipment. 

Q. Now, referring to the fourth sub-item "Other Equipment”; 

I assume that the itemization here -- I think you are referring to a recip¬ 
rocating unit, are you not? A. Where? 

Q. Page 20. 

MR. HARGROVE: Page 20 is centrifugal unit — 

MR. CHAPMAN: I beg your pardon. Let’s find a reciprocating 
unit, then. 

BY MR. CHAPMAN: 

Q. Here we are. 

Page 46 refers to Exhibit No. 13, page 18, which is reciprocating 
unit, I believe. A. Yes, sir. 

That testimony is discussing the addition of some reciprocating 
equipment at an existing reciprocating station at Kosciusko, Mississippi. 

Q. Yes, But what I am driving at is not whether it is an existing 
station, but rather what are the components of other equipment, which 
is Item No. 4 of Federal Power Commission's Account No. 354.1 as re¬ 
ferred to on page 23 of Exhibit 13, which we are discussing. 

636 Do you have the place in your testimony now that I am referring 

to? A. Yes, sir. 

Q. Would these items of "other equipment" be the same on a new 
reciprocating compressor unit? A., On a new station? 

Q. Yes, sir. 

This particular one, page No. 23, the Thompkinsville Station, 
which is a new station. A. The items would be the same, yes. The 
magnitude of the dollars would not. 

Q. Well, it certainly would not. A difference of about $90, 000. 

MR. HARGROVE: Mr. Chapman. I don't want to interrupt. But 
may I refer you to — commencing on page 38 of the testimony and re¬ 
ferring to page 14 of the exhibit, I believe there is the testimony with 
reference to building a new reciprocating station. 

MR. CHAPMAN: All right, then we can get that on that exhibit. 

The fourth sub item — "other equipment. " 


Yes, here we are. This is nearer in line. Thank you, Mr. Hargrove. 

BY MR. CHAPMAN: 

637 Q. Mr. Goodrich, with respect to this item of other equipment con¬ 
tained on page 41 of your testimony identified as the fourth sub item 
"other equipment" — do you see the listing I am referring to? 

A. Yes, sir, I am with you now. 

Q. All right. 

How many of those items, now -- now only the items; not amounts 
— would be duplicated in a centrifugal-type station? A. Well, I believe 
that all of the items would be duplicated, Mr. Chapman. 

Again the dollars would not be the same; but there would be some 
need for all of those kinds of installations at either type of station. 

Q. Yes. So that you would have material of this type of "other 
equipment" in a centrifugal station which would be serviceable to a re¬ 
ciprocating unit if a substitution were made of the character that we are 
talking about? A. No, sir, it would not be serviceable, because of the 
size or capacity of the — if you are talking again by substituting a re¬ 
ciprocating unit for a centrifugal one. 

Q. Well, I am talking about substituting a station of 10, 560 horse¬ 
power for a station of 9, 560. 

In other words, the Tompkinsville Station for Station No. 14 on the 
Big-Little Inch system. 

638 MR. HARGROVE: Mr. Examiner, with respect to the line of 
questioning, I hesitate to object. 

But I am confused as to the relevancy of this proposal, the ques¬ 
tion of substituting one for another. 

If counsel could ejqplain to me the relevancy or exactly what pur¬ 
pose of this is, so I would know whether to make a formal objection or 
not, it would be helpful, I think. 

MR. CHAPMAN: Is there any question in the Examiner's mind 
about the relevancy of this line of questioning? 

PRESIDING EXAMINER: Well, I did not get the significance. I 
thought it might develop. I did not get the significance of talking about 
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going back to the 20-inch line. 

MR. CHAPMAN: Laying a foundation for the cost of substitution 
of facilities on the basis of an existing construction where they have actual 
cost figures carefully worked out. 

And I am now trying to find out, since we know how much it would 
cost to build a new one, how many of these items would not be necessary 
in a substitution. 

MR. HARGROVE: I still don't understand. 

PRESIDING EXAMINER: I don't know what it might prove here. 

I mean I dd not know what it would prove in connection with the case. 

MR. CHAPMAN: Well, I think it may prove that perhaps from a 
comparative point of view that there are more economic methods of 

639 accomplishing the reduction in cost referred to by Mr. Goodrich as the 
guts of their application". 

MR. HARGROVE: I am not going to object to it. He can answer 
the questions. I still do not see the relevancy of the matter or what it 
is. But I think it would be probably simpler not to object. 

PRESIDING EXAMINER: The situation is that you have now got 
what -- you have got reciprocating now or vhich one? 

MR. CHAPMAN: Well as I understand their argument, on the Big 
and Little Inch System as it exists today, they claim to be stuck with a 
number of centrifugal units which require electric power. 

They propose to spend quite a large sum of money to rearrange the 
facilities in order to get reciprocating units on the Kosciusko line which 
will reduce their power expense — station supply item on your Exhibit 
No. 11, Line 12, I believe, isn't it? 

THE WITNESS: Yes . That is the item you are referring to. 

MR. CHAPMAN: Now, I believe the figure that they propose in their 
application is in the vicinity of $75 million worth of expenditures. 

If the same result, to wit, reduction in cost of service can be ac¬ 
complished more economically, substantially more economically, then I 

640 submit that they have not selected the best way of serving the public con¬ 
venience and necessity and interest. 
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MR. HARGROVE: I don't agree with what Mr. Chapman says we 
were trying to show, particularly with reference to the fact that we have 
eliminated power cost by the method of building reciprocal stations. 

But now understanding what you are driving at, I have no objection. 

MR. CHAPMAN: I may not have made myself clear. I did not 
mean that you had reduced your power costs by building centrifugal sta¬ 
tions — reciprocal stations, I mean 

What I mean is that by the substitution on the Kosciusko line of re¬ 
ciprocal stations you are thereby enabled to withdraw from service certain 
of your centrifugal stations and thereby reduce the cost of your electric 
power. 

MR. HARGROVE: If that is the line — if your line of questioning 
is to attempt to show that by doing something on the Big Inch-Little Inch 
System we could have achieved a cheaper rearrangement or anything you 
like, then I am perfectly agreeable, 

MR. CHAPMAN: The witness yesterday instructed me that he had 
made no estimate with respect to any cost of substituting. So we are 
taking pretty much a work-day, fair country estimate of the problem as 
you have constructed it for the Kosciusko line and seeing if we can't apply 
it across to the Big-Little Inch System. 

641 MR. HARGROVE: I understand what you are driving at now. I 

have no objection. 

MR. CHAPMAN: Thank you. 

PRESIDING EXAMINER: Do you have the question in mind? 

THE WITNESS: I do not have the last question in mind, no, sir. 

MR. CHAPMAN: You have withdrawn your objection? 

MR. HARGROVE: Yes. I have no objection. 

MR. CHAPMAN: Will you read the last question? 

(Question read). 

MR. CHAPMAN: I believe there is sufficiently comparable horse¬ 
power so that the substitution would be in favor of station 14 rather than 
the Tompkinsville Station. 

THE WITNESS: Well, I believe — Station 14 as it now exists has 


installed 19, 000 horsepower, Mr. Chapman, not 9500. 

THE WITNESS: I don't know whether that would make any dif¬ 
ference in your question or not. 

MR. CHAPMAN: I will withdraw that question. 

BY MR. CHAPMAN: 

Q. Let’s get back to the question of Station No. 23 and refer it over 
to a station of comparable size on the Big-Little Inch system. 

MR. HARGROVE: Did you say Station 23? 

642 MR. CHAPMAN: Page 23. 

THE WITNESS: If I may suggest station 13 on the Big and Little 
Inch system. It has 10, 000 horsepower. 

PRESIDING EXAMINER: That is 10, 000. That is nearer. He is 
trying to get you a case that is comparable in size. 

MR. CHAPMAN: I have to examine the characteristics of the 
station too. 

THE WITNESS: Yes, sir. 

MR. CHAPMAN: I will withdraw that question. We will just add 
here now for the moment and assume a hypothetical comparable station in 
terms of horsepower. 

I think probably Station No. 13 would be very good. 

BY MR. CHAPMAN: 

Q. Back to page 23 of Exhibit No. 13, and back to "other equip¬ 
ment" which we were discussing. 

As Item No. 4 of Federal Commission Account No. 354.1: you had 
indicated that some of the items listed as "other equipment" typically 
found in either station could be found at page 41 of your testimony. 

Now my last question along these lines was: How many of these 
items found at page 41 listed under the fourth sub item "other equipment", 
which would be put in a reciprocating station would already exist in a 
centrifugal station that could be used in substituting a reciprocating motor 

643 for a centrifugal motor? A. As I understand the question now, my 
answer would be different than it was a moment ago, in that none of 
these items could be substituted. 
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Q. Well, how about station electrical system? A. No, sir, it 
could not be substituted. 

Q. Well, would you have all the wiring problems in a substitution 
that you would in putting in a new unit? A. Yes, sir. 

Q. You would? A. Yes, sir. 

Q. You would have to put in a new fuse box? A. Yes. We cer¬ 
tainly would. It is an entirely different type of electrical system even 
though it is classified by accounting and by records as a station electrical 
system; they are entirely different types. 

Q. You are not referring to the wiring of the station itself for 
pulling on lights? A. Well, for building a new building which you have to 
have to put the equipment in. 

Q. But if you have a building? A. But you can't substitute the 
buildings either. 

Q. Let me ask you this, Mr. Goodrich: Station electrical system; 
does that refer to all electrical wiring in the station itself? A. Yes, it 
does, in the whole plant. 

644 Q. In the whole plant? A. Yes, sir. 

Q. And if you were to substitute nothing that you had in the old 
plant in terms of electrical systems could be used in the new plant? 

A. No, sir, and we might pull the wires out of the conduit and 
re-use the wire. 

MR. BRUNNER: May I make an inquiry for clarification, Mr. 
Chapman ? 

MR. CHAPMAN: Yes. 

MR. BRUNNER: When you are speaking of centrifugal units 
are you thinking in terms of units powered electrically? 

MR. CHAPMAN: Yes, sir. 

MR. BRUNNER: No. I am asking the witness are units powered 
by gas turbines ? 

THE WITNESS: In this discussion I am thinking of it in terms of 
electrical drive, Mr. Brunner. 

BY MR. CHAPMAN: 


Q. How about general supervision? A. Well, that has to do with 
construction of the station. And it has been expensed or capitalized. 

I don’t see how that could be used again, because in substituting equip¬ 
ment, we would have to have additional supervision. 

And that item could not be used again. 

645 Q. I feel like Mark Twain: the more you explain it, the less I 
understand it. 

Would you mind telling me -- as I understand first of all by general 
supervision you mean the supervision of installing? A. Yes, sir. 

Q. Well, why wouldn't that be carried in the column headed "In¬ 
stallation", page No. 23 of Exhibit 13; rather than as a part of "other 
equipment"? 

MR. HARGROVE: Mr. Chapman, may I ask in order to be sure that 
we do not become confused: You have been referring to page 23 of 
Exhibit 13 ? 

MR. CHAPMAN: That is right. 

MR. HARGROVE: But the testimony on page 41 refers to page 14? 

MR. CHAPMAN: Yes, I understand that. 

MR. HARGROVE: I just did not want it to get confused. The items 
are the same; but the dollars are different. 

MR. CHAPMAN: That is right. I thought it was understood that we 
used this as a typical example of the type of items referred to in other 
equipment as stated in Federal Power Commission Account No. 354.1, 
Item 4? 

THE WITNESS: Well, this total of $142,148; is that what we are 
talking about? 

PRESIDING EXAMINER: Yes. 

MR. CHAPMAN: Well, no. 

THE WITNESS: Well, I am trying to get my papers — 

MR. CHAPMAN: We are not talking about money; we are talking 

646 about items and how the one would relate to the other. 

THE WITNESS: I understand that. But the items that we are re¬ 
ferring to on this particular page the dollars do total $142,148. 


MR. CHAPMAN: Oh, yes. You are trying to orient yourself. 

MR. HARGROVE: That is why I pointed up about the page. 

MR. CHAPMAN: Excuse me. 

PRESIDING EXAMINER: I believe I can save you time and get 
what you want. 

I don’t think the witness really understands what you are looking 

for. 

MR. CHAPMAN: I think he does, Mr. Examiner. 

PRESIDING EXAMINER: Well, I would like to call his attention to 
somethings. 

Let me see if we can't get this matter a little clearer for a lot of 
purposes. For instance you are looking at page 41, aren't you? 

THE WITNESS: Yes 

PRESIDING EXAMINER: Now, turn back two pages to page 39; 
at the top of the page you have a general supervision item, don't you? 

THE WITNESS: Yes. 

PRESIDING EXAMINER: At the bottom of the page you have a 
647 general supervision item, don't you? 

THE WITNESS: Yes. 

PRESIDING EXAMINER: Those relate, however, to different items 
of cost; different types of cost, don't they? 

THE WITNESS: In— 

THE PRESIDING EXAMINER: I do not mean the general super¬ 
vision does, now; but they are in relation to itemization of different items 
of construction cost? 

THE WITNESS: That is right. 

PRESIDING EXAMINER: Turn to page 40. 

You again have general supervision, don't you? 

THE WITNESS: Yes. 

PRESIDING EXAMINER: The truth of the matter is: whereever 
you show, and everywhere you would need to show the cost, whether it 
be up here under the first account, the 352, or on any one of these pages 
relating to compressor units or not, or whether it relates to building or 
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any of these other things, you have got to show that portion of cost which 
is the allocation of general and administrative expense, haven't you? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: Because that is the way you expense that 
item of expense, as to the items involved, isn't that right? 

THE WITNESS: That is right. 

648 PRESIDING EXAMINER: That is all it represents, isn't it? 

THE WITNESS: That is all. 

PRESIDING EXAMINER: Therefore it is not a physical thing that 
is in the station when you move another kind of compressor in there; it 
is something that has already happened in the past which went in the book¬ 
keeping and in the accounting required by the uniform system of accounts 
that went into that original item of cost, didn't it? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: Now when you build something else in 
there, you have also got to show as an element of cost that allocable part 
of the general and administrative expense of the company; is that correct? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: Doesn’t that answer what you are driving 
at? 

MR. CHAPMAN: Yes, sir, I think it does. I think I now under¬ 
stand. It is a bookkeeping proposition rather than to — 

PRESIDING EXAMINER: To break up a big item which you have 
to put on your book generally as administrative. 

And the only way you can account for it to apply it down to each 
spot, some of which is operating and some of which is capital. 

MR. BRUNNER: May I make an inquiry? 

649 PRESIDING EXAMINER: Yes. 

MR. BRUNNER: Mr. Goodrich, did you or any one under your 
supervision make any study with regard to the little inch line with re¬ 
spect to substituting reciprocating engines and the cost attendant 
thereto and the abandonment of the centrifugal compressors on that line? 

THE WITNESS: No, sir, we have not. 


650 
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MR. BRUNNER: I do not see what this type of cross-examination, 
then, does insofar as contributing very much to the record to pick one lone 
instance somewhere and try to make a comparison. 

It seems to me it leaves the record in rather a confused state. 

I do not object to it but I do want to make that comment for the record. 

PRESIDING EXAMINER: I have been conscious of that; but I had a 
specific reason in mind and that is I was perfectly willing for him to use 
the Little Inch as an illustration. 

Actually what he is trying to do is to find out what the effect would 
be if you already have an electrically driven centrifugal compressor station, 
and in lieu thereof you are going to substitute a gas-fired, reciprocating 
compressor in that station, what effect might there be in the way of lower 
costs to get the same horsepower. 

Now you have a centrifugal stations, electrically driven, on the 
Kosciusko line, do you? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: You might even pick one of those; I don't 
care where it is. I understood his reference to line 20 is an illustration 
to get this kind of comparison on the books. 

And I think it would be of some value. So let's complete that. You 
can forget stations. The fact is if you made a broad — I say broad only 
in the sense of not too definite — substitution of 10, 000 for ten, 000, 
where do you come out? 

That is what he wants the record to show. 

BY MR. CHAPMAN: 

Q. Now, sir, Federal Power Commission Account No. 372 re¬ 
ferred to on page No. 23 of your Exhibit No. 13; Office furniture and 
fixtures. A. Yes. 

Q. If you were to substitute, as we have been discussing, would 
you need those items? A. You could probably use the office furniture 
and fixtures, yes. 

Q. And as to Account No. 377, tools and work equipment? A. You 
might use some of the items. Most of them would not fit the different 
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651 machinery, and therefore would be of no help. 

Q. What do you mean, fit the different machinery? A. Are these 
tools other than those mentioned in other equipment above, which I pre¬ 
sume are special spare parts, supplies, safety equipment? A. That is 
right. These are tools other than spare parts. 

Q. I see. You mean like spanner wrenches? A. Yes, sir. 

Q. Don't they adjust themselves in size? A. Not in the size we 
deal in, no, sir. They are fixed. 

‘ Q. They are fixed? A. Yes, sir. 

PRESIDING EXAMINER: Now in one instance you would be work¬ 
ing on electric motor, wouldn’t you, an electric type of thing? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: In the other you would be working on 
something like a gasoline engine , wouldn't you? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: And the point is there would be dis¬ 
tinctive tools. There might be some common tools. 

THE WITNESS: Yes. Screw drivers would be commonas an 
illustration. 

652 BY MR. CHAPMAN: 

Q. The communications equipment. I don't imagine you would 
need to duplicate, would you? A. You would not — you may not have 
to duplicate them; but you would certainly have to provide communication 
equipment at the location where the reciprocating equipment was in¬ 
stalled. But you can't substitute in the same building, Mr. Chapman. 

Q. We will come to that in a moment. 

Q. Now, Federal Power Commission Account No. 352-3: "Other 
Transmission Structures, " and on page 40 of your testimony you refer 
to "other transmission structures. " A. Page 40. 

Q. I believe it is that. This figure includes — of course this is — 
No. 6 relates to amount — but it includes frame cottages, complete 
with utilities for housing employees. 

Now, they would be pretty much the same. As a matter of fact 
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you would have more than you needed if I understand your direct testi¬ 
mony, because you would take less people to operate a reciprocating 
station; is that correct? A. No, sir I would not say that. 

Q. All right. Well, let's see whether that item would remain 

653 the same. A. Well, certainly the cottages or dwellings would be avail¬ 
able regardless of the type of compression equipment. 

Q. Sure. Now let’s go up to account No. 352.1, compressor sta¬ 
tion structures. The same improvements have already been made. This 
is not something that you have to do. This is an existing improved site. 
Am I not correct? A. Certainly some work has been done on site im¬ 
provements. But if we put in another station, another building in that 
location, we have to rearrange drainage; we have to build roads to it; 
so there will be additional dollars required in this item. 

Q. Well, now, I don't understand. We have not gotten to the 
main compressor building yet. 

You are assuming a premise in your answer I suppose, that in 
answer to my next question: Would you or could you use the existing 
compressor station buildings? A. Buildings? 

Q. Yes. A. No, sir. 

Q. Why? A. They are not large enough. 

654 Q. They are not large enough? A. No, sir. And the foundations 
are not adequate. 

Q. What in terms of size, comparative size between a reciprocal 
and a centrifugal compressor of the type that you are using in Exhibit 
No. 13, page 23, would require a larger main compressor building? 

A. The physical size of the reciprocating equipment, itself. Just 
the size of the engine that we haul out there and put in the compressor 
building would require a wider, higher building; and the number of them 
that were put in there would determine the length. 

Q. Would you be able to salvage anything out of this building? 
Would it be a matter of building a new building or just extending or en¬ 
larging the building? A. It would be a matter of building a completely 
new building. 
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Q. Why would that be? A. Foe the reasons that I just mentioned; 
that the physical size of the equipment and the piping required on the re¬ 
ciprocating engine as distinguished from the centrifugal requires a dif¬ 
ferent type of arrangement, a different amount of space around each unit, 
different head room to work on the equipment, different type of ventilation. 

655 And you just have to use a different building. As far as the answer 

to your salvage is concerned, perhaps some salvage would be obtained from 
selling the buildings. 

Q. Now, office, warehouse and garage would be the same, would 
they not? A. Yes . That would be the same, I believe, in either way. 

That would be all right. 

Q. Now, "other structures";"fire house" — I am referring now to 
page 39 of your testimony, at the bottom of the page. You would still 
have the firehouse, wouldn't you? A. Yes. 

Q. And the station sewerage system except insofar as possible 
you would have to do some new piping if you were going to build a new 
building? Station water system similarly? A. Some of those items — 
some of all of those — rather the fire house would certainly remain. 

The sewerage system would remain; but extensions would be required. 

The water system perhaps some of the piping could be used. It 
would be my guess that you would have to put in larger pipe; you would 
have to drill more wells or a different kind of wells because the water 
requirements of reciprocating equipment are considerably greater than 

656 centrifugal equipment; the heating system is related to the building; so 
it would require a new heating system, much more expensive than the 
centrifugal type. 

A heating system for a reciprocal station is more expensive than 
that installed in a centrifugal station because of the building. 

Q. Don't you heat with gas? A. But the piping and the arrange¬ 
ments — 

Q. What makes the heat more expensive? A. I am not talking 
about the heat itself; I am talking about the system that transmits the 
heat. 


562 



Q. Well, this is a heating system for ’’other structures" as I 
read it here. 

Or perhaps that is the heating system for the main compressor 
building. A. It happens to go into the main compressor building. 

Q. Yes, sir. This is like a furnace in a house; is that not cor¬ 
rect? A. No. It is not exactly correct. 

Q. It performs the same function? A. It performs the same function, 
yes, sir. 

Q. So if you heat one building, you heat another? A. And it takes 
more heat for a large building than it does for a small one, and it takes 

657 more pipe to get around through that large building than it does a small 
one. 

Q. Yes. Now, of course, we make the problem difficult, Mr. 
Goodrich, because you have some that do a little bit and some that do 
not. If you know what I mean? A. I agree with you. 

Q. Are you able at all to give an opinion as an expert as to the 
breakdown on items like site improvement, page No. 23 of Exhibit 13, 
which totals $52,791? Now you have indicated that you would have to do 
some site improvement. 

Can you give an opinion as an expert in this problem — you have 
made a careful study of site improvements in connection with the conver¬ 
sion of the Kosciusko line. 

I assume that you have a pretty good idea of what site improve¬ 
ments would be involved in building a new main compressor building 
and improving the site to it, as distinguished from taking a bare piece of 
ground that has never been touched before and improving that site — 
clearing and growing grass. I assume that you try and make your com¬ 
pressor stations have a semblance of appearance with lawn and trees 

658 and planting and things of that kind? A. Well, I do not understand the 
question that you ask. 

Q. Well, the question is simple. Perhaps the answer is not. The 
question is: Do you have an opinion as an expert who has made a very, 
very careful study of the problems involved in site improvement along 
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the Kosciusko line — do you have an opinion as to how much of this site 
improvement item, $52,791, would be allocable in the circumstances which 
we are discussing, to wit, the substitution of a reciprocating compressor 
for a centrifugal compressor in an existing station? A. No sir, I do not. 

Q. You do not? A. No, sir. iThere are many instances, if we 
talk about the system as a whole for substituting reciprocal equipment, 
where entirely new sites would have to be purchased. 

Q. Mr. Goodrich, are there any reciprocating — excuse me — 
are there any centrifugal stations in your system -- compressor stations 
— with main compressor buildings which are adequate to house a sub¬ 
stituted facility, to wit: a reciprocating compressor? A. No, sir, not 
of comparable horsepower. 

Q. Not of comparable horsepower? A. No. 

PRESIDING EXAMINER: The basic reason is that the reciprocating 
takes more space because it is more bulky equipment for the same horse¬ 
power? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: In other words, where you build a re¬ 
ciprocal electrically driven reciprocal, it is a motor and a pump, and there 
is not terribly much more to it? 

THE WITNESS: No, sir. It is very simple. 

PRESIDING EXAMINER: So the building is small. And in ad¬ 
dition to that, the water supply required is small: And a lot of other 
things. 

The question really could be focused on the top of page 39. You 
show there ’’Site Improvements, Estimated $52, 502. " 

That is the question you were talking about — site improvements. 

And you show those particular items, roads and drives and so on. 

Now you have got there a reciprocal station there already, haven't 
you? That is what you are talking about? 

THE WITNESS: We were discussing a reciprocating station. 

PRESIDING EXAMINER: Yes. 

THE WITNESS: Well, let's turn around the other way. Suppose 
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you were putting in an electric-driven station; how much of this would be 
660 excess? You would still have to have fencing. This is just the converse 
of what he is talking about. 

THE WITNESS: The converse of what he is talking about would re¬ 
sult that more of the facilities, not only of these items but buildings and 
other places, could be used where you are installing centrifugal machinery 
where you have been having reciprocating. 

PRESIDING EXAMINER: Is this a good place to break? 

MR„ CHAPMAN: Yes, sir. 

PRESIDING EXAMINER: It is a minute or two ahead of time. 

We will recess-until two o'clock. 

(Whereupon, at 12:28 p.m., a recess was taken until 2:00 p.m., 
the same day.) 


661 AFTERNOON SESSION (2:00) 

PRESIDING EXAMINER: The hearing is reconvened. 

Whereupon 

B. D. GOODRICH 

the witness under examination at the time of recess, resumed the 
stand, was examined, and testified further as follows: 

CROSS-EXAMINATION (resumed) 

BY MR. CHAPMAN: 

Q. I believe we had reached a point in this line of examination 
where we found an impasse of separating out the allocability of certain 
of the expense items inconnection with this problem of substitution of 
facilities. 

Let me ask you this question, Mr. Goodrich; or rather let me ask 
you a clarifying question: 

Did I understand your testimony earlier that the limitation in terms 
of the compressor building was essentially a problem in size? 

A. You mean if you use — 

Q. Yes, in terms of putting in a reciprocating unit rather than a 
centrifugal unit. A. At existing locations, yes, sir. 


Q. Yes. Now let's take — I have referred previously to Station 
Number 14. You pointed out that that carried quite a bit more horse¬ 
power than the 10,000 referred to. If you would be kind enough, sir, to 

662 turn to Exhibit 15, page 70, which I believe deals with Station Number 14, 
which I had previously referred to, you will see that on the right hand 
side, you are apparently proposing to remove from this facility in ad¬ 
dition to some other things, of course, the 20-inch compressor building 
which has a horsepower capacity of 9, 500? A. Yes. 

Q. Could you give me an estimate of how much reciprocating 
horsepower that building could hold? We understand it will be less than 
the amount mentioned. A. I do not have in mind the size of that build¬ 
ing, Mr. Chapman, unfortunately. 

But we could not use it in the first place for reciprocating equip¬ 
ment, because we would have to tear out the foundations and other fa¬ 
cilities that are used in there for the electric motors and centrifugal 
equipment and would be changing the piece of property for use as required 
under the National Security provisions. So, we just could not use it. We 
could not tear it up. 

Q. You could not put the presently existing centrifugal units in a 
warehouse? A. We could put the units in the warehouse, yes; but the 
foundations would have to be torn out in order to put in foundations for 
the reciprocating equipment. 

Q. Well, what I am driving at is the possibility, in view of your 

663 size of compressor station problem, of simply substituting for existing 
horsepower — that is, centrifugal horsepower — the stations along here 
where you have the centrifugal compressor with the electrically driven 
motor -- substituting centrifugal horsepower using gas fuel, but putting 
in, because of the size limitation, a lesser amount of reciprocating 
horsepower in order to accommodate the horsepower to the size of the 
building. Do you understand me? A. Not exactly. But we have several 
stations along this system which have reciprocating equipment in them. 

Q. I understand. I was not talking about those. A. And in none 
of those installations did we use any of the buildings as you described it. 
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And I am sure our decision would be the same in the future. 

Q. Yes, sir. I understand. In those particular buildings — and 
I presume these are the ones in red, are they not — A. Yes, sir. 

Q. They were new installations; they were not originally on the 
Big-Little Inch System? A. No, sir. But they are on the same site as the 
original pump station. 

Q. Well, yes. But as I understand your legend down here, those 
items in red are not subject to the National Security provisions? A. That 

664 is right. 

Q. That is to say, this is equipment or structures that have been 
added to the system by your company? A. That is right. 

Q. So that if there became a national emergency and the dormant 
estate were activated, you would say, "Well, these belong to us. " And 
if Uncle Sam wanted to take them, they would have to pay you? A. The 
point I was making was that those were reciprocating installations. And 
when we had a choice to do what you are suggesting, of putting the re¬ 
ciprocating equipment in the existing pump buildings, which we obtained 
with the original property, we chose not to do so, and we built a new 
compressor station building. 

And in some places we bought new sites on which to build that 
equipment. 

Q. Well, maybe we are talking about the same things; and maybe 
we are not. But let me ask one more clarifying question. 

Did you understand in my foundations --in my foundation for this 
line of questioning — that I was referring to putting in less horsepower -- 
that is to say, less reciprocating horsepower -- so as to accommodate the 
size of the unit to the size of the building? It would result in less horse- 

665 power along the system. A. I have no idea what it would be. Some of 
those buildings I can conceive of we might get a couple of units in 

by tearing out all of the foundations and piping for the oil operations. 

And some of them we might get four or five or six in. 

I just don't know. I have never even thought of it in those cases. 

Q. It is something you had not thought of; because if that were so 
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I was going to suggest the possibility of reducing the horsepower in the 
existing centrifugal stations by putting in reciprocating engines of low 
enough horsepower to accommodate them to the size of the line and then 
possibly adding a few more in here, thus only having the construction of 
one building instead of having to tear down a whole series. A. Well, 
we would need a certain amount of horsepower at each location. 

Q. Well, you could put horsepower in between. I realize that you 
are reaching a point of economy. But suppose we could reduce the horse¬ 
power in this manner and take the possibility of taking the centrifugal units 
from the Big Inch and boosting the capacity of the Little Inch with those 
centrifugal units. 

In other words, why take out so much up here and put so much in 
here? Why not take out a little bit up here and put a little bit in down 
666 here and get the same result? A. Well, those centrifugal units would 
not fit on the 30-inch line as Mr. Marvin explained in his testimony the 
other day. 

Q. They would not fit? A. No, sir. 

Q. As I understood him to say, they would not fit with the re¬ 
ciprocating units? A. No. He meant just as a compressor unit of its own 
without the type of prime mover. 

Q. Would you help me, Mr. Goodrich, recollection whether it was 
in your testimony or in the application that a statement was made with 
regard to using some of the equipment that was going to be taken off the 
Big-Little Inch System? A. I think I make reference to that in my 
testimony, sir. 

Q. I thought you had. But I was not sure. 

MR. HARGROVE: Page 4, I believe. 

MR. CHAPMAN: Thank you. Yes, I see it. 

BY MR. CHAPMAN: 

Q. That is in the middle of Page 4. As I understand your testi¬ 
mony now, there apparently is no extent to which the existing equipment 
can be made available at the present time to install the new installations, 
or are you referring to the possibility that you may be able to use them 
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on the so-called South Louisiana? A. Back at the first part of that 

667 paragraph on page 4, the first sentence says "In the construction of a new 
compressor station we anticipate we will be able to use a substantial 
number of the existing reciprocating compressors and their auxiliaries. ” 
Then down in the second sentence, we say "To the extent that the exist¬ 
ing compressor equipment can be made available at the proper time, then, 
we will use them. " And our cash requirements and construction cost will, 
therefore, be reduced. 

Q. So, you are referring only to reciprocating compressor 
equipment? A. Yes, sir. 

Q. I see. Thank you. 

Now, before the morning recess, we were.starting into this ques¬ 
tion of compressor station fuel on electrical contracts with reference to, 

I believe you said, Stations 12, 14 and 15. 

Incidentally, is that the only contract that is up for renegotiation 
in 1959? A. I just don’t know. I just don't know. 

Q. Well, at least it is the only one to which you make reference 
in your testimony? A. And it was a contract that covers three loca¬ 
tions, and it contributed to a substantial reduction in power costs. And 
that was the reason I pointed it out. 

668 Q. What were the numbers ? A. Station Number 12, 14 and 15. 

MR. CHAPMAN: Let the record show that Station 12 is in the 

Southwest portion of Indiana; that Station 14 is in the more or less 
central-south part, of Indiana. And Station 15 is in the south-east 
portion of the State of Indiana. 

BY MR. CHAPMAN: 

Q. Now, sir, I believe that I had asked you if you could give me 
a breakdown on those stations of the cost per kilowatt of electric 
energy used to transmit gas through your system? A. Well, I did not 
understand the question to go to cost per kilowatt. I thought you asked 
me for kilowatt hours. 

Q. Well, we can work it either way. It would be quicker if I just— 

A. We do not have it in our work papers as cost per kilowatt. 


569 


Q. How do you carry it? A. We carry it as kilowatt, kilowatt- 
hours; and total cost. 

Q. All right. Well, then, we can get cost per kilowatt by division? 

A. Yes, sir, I guess you could. 

Q. Will you give me the figures that we will need in order to ar- 

669 rive at the cost per kilowatt? A. You want it at all three stations, 

I understand? 

Q. Let's start with Station Number 12, because I am trying to 
set it up inmy notes. 

MR. HARGROVE: In order that I may be sure that this is straight 
about the identification of these figures: are these the figures related to 
the dollars in Exhibit Number 11? 

MR. CHAPMAN: Yes. Cost of compressor station fuels and 
supplies, I believe. 

MR. HARGROVE: And you want it for the time periods covered by 
that exhibit? 

MR. CHAPMAN: Well, I am trying now to get a figure of cost 
per kilowatt-hour on this. 

MR. HARGROVE: It was time periods covered in that exhibit 
as distinguished, say, this month. 

MR. CHAPMAN: Yes. Surely. This is 1957. Assuming no con¬ 
version. 

MR. HARGROVE: I just wanted to be clear on that. 

THE WITNESS: WeH, at Station 12 for the year 1957 the total 
cost of electric power has been -- this assume no conversion — has 
been estimated at $682, 800 for the year 1957. 

BY MR. CHAPMAN: 

Q. And the kilowatt hours? A. The total kilowatt hours at that 

670 station for the same year is 90,420,000 kilowatt hours. 

Q. Now, if we divide $682, 800 by 90, 420, 000 kilowatt hours, we 
get a cost per kilowatt hour, do we not? A. Yes, sir, you do. 

PRESIDING EXAMINER: I would like to ask a question just to fit 
in the exhibits. That figure is part of what -- 
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THE WITNESS: It is part of line 12, Exhibit Number 11. 

PRESIDING EXAMINER: All right. And that is, of course, in 
Schedule Number 1? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: And it would be on page 2. 

THE WITNESS: Yes, sir. 

BY MR. CHAPMAN: 

Q. Now, I am not going to bother to work out the mathematics on 
this right now. A. The same station for the year 1958 — 

Q. No, Mr. Goodrich. A. Excuse me. 

Q. Let me think whether I want you to go down to 1957 for the 
three stations involved or whether I want 1958 and 1959. 

I guess we had better do it by the three years involved on each 
671 station. I think that would probably be quicker for us to do it that way. 

It will save you referring back again. A. Yes, it would be easier for 
me. For the year 1958, the estimated cost and the estimated kilowatt 
hours are the same as for the year 1957. 

Q. No change? A. No change. 

Q. 1959? A. For the year 1959 the estimated cost is $650, 600. 

And the kilowatt hours which I have just added up hurriedly here total 
86, 331,000. The kilowatt hours very each month during that year 
almost. And I had to totalize them. 

Q. Did you pick these particular three stations because they are 
representative of an overall problem on the Big-Little Inche: System? 

A. No. You mean in my reference to them in my direct testimony? 
Q. Yes. A. No. I picked them or made mention of them because 
they were a particular case that contributed a large reduction in cost. 

And I wanted to point out that it did occur under these circumstances. 

It is not representative on the system as far as I know. 

Q. Yes. That is what I wanted to know. Now, for Station 14. 

A. Station 14 for the year 1957, the total estimated cost is $585, 600. 
And the estimated energy is 77, 688,000 kilowatt hours. 

Q. Just so I may be able to save time here: I understand that your 
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testimony was that the cost per kilowatt hour will vary from between these 
three stations; so we have to into this breakdown? Or would it be the 
same? A. I have no information on the per cost per kilowatt hour. 

We do not build them up that way. 

Q. Well, I understood that you had three different packages or con¬ 
tracts with this particular power company covering these three stations 
all tied up into one bundle negotiated at the same time; but they contained 
different provisions and different costs for the particular stations in¬ 
volved. A. That is right; they contain different provisions. 

Q. So, if we worked out a cost per kilowatt hour as I suggested, 
will we get a variable cost per kilowatt hour between the stations involved 
or will we have the same? What I am trying to get at, Mr Goodrich, 
is that if we get the same cost in each case, we can use one station as 
an example. A. I just don’t know whether we would or not, Mr. 
Chapman. I am sorry. 

Q. All right. Give me the figures for 1958. A. For 1958, the 
673 figures would be the same as 1957. 

Q. 1959? A. For 1959 the total estimated cost is $549,700; and 
the estimated energy is 72,764,000 kilowatt hours. That is a rapid 
addition, which I have just made; and it might be subject to correction. 

MR. BRUNNER: What was that figure? 

THE WITNESS: 72,764, 000. 

BY MR. CHAPMAN: 

Q. And finally for Station Number 15, sir? A. Station Number 
15 for the year 1957 and 1958, the estimated cost is $5, 007, 600. The 
estimated kilowatt hours is 67,368,000. For the year 1959 -- 

Q. 1958? A. Excuse me. I thought I said 1957 and 1958 were 
the same. 

Q. All right. The year 1959? A. For the year 1959, the estimated 
cost is $466,000. And the estimated energy is 57, 463,000 kilowatt hours. 

Q. So that even if you did not have a renegotiation of these con¬ 
tracts by 1959 you would have a savings of something over $150,000? 

A. On the estimated gas balances projected; that is the reason 
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for the reduction in the cost at that time. 

Q. Yes. And that goes back to your statement on page 17, as- 

674 suming no conversion. 

This is a part of what goes into the savings referred to in your 
statement on page 17; is that correct, sir? A. That is right. It is 
related to reduction in volume of gas transported through the system as 
projected on the gas balance for the year 1959. 

Q. Now, is this bundle of contracts — is this power contract that 
you have with this power company one of the less advantageous ones for 
Texas Eastern along the Big-Little Inch System? A. No. It has been 
a very advantageous contract to Texas Eastern. 

Q. It has been? A. Yes. It is still in effect. 

Q. Would you say that the rates charged by this utility company 
typify the rates charged elsewhere along the line? A. No, sir, I do not 
think you can make a general statement about power rates on our system 
or the territory through which we operate. 

Q. Would these rates be in the higher range or in the lower range? 

A. Well, the rates themselves are probably in the lower range, 
because it is a negotiated contract. 

And at the time it was negotiated, it was a much better contract 

675 than we could have obtained from their published rates. 

So I would say it was a good contract. 

Q. I am sure it is a good contract; but I was trying to get the re¬ 
lation of the cost per kilowatt hour that I will get from an analysis of the 
total cost divided by the total kilowatt hours as would relate to the other 
Stations along the line — whether I can use this as a rule of thumb station 
or whether I should get information on the other stations. A. Well, the 
rates vary at almost each location along the pipeline. I think this would 
be — it might be in the middle range. I just do not know. It is hard to 
visualize in kilowatt hours. 

MR. CHAPMAN: Mr. Examiner, for the sake of economy of the 
record — because obviously this kind of questioning would protract the 
transcript unnecessarily — if Monday Mr. Hargrove could supply me 


with a breakdown, station by station, in the manner that has been outlined 
by this series of questions, it would save time on the record and save me 
going into it now. 

If that is agreeable, it would help expedite this matter if that could 
be done. 

MR. HARGROVE: Could such a breakdown be provided? 

THE WITNESS: Yes, sir. 

676 MR. HARGROVE: It would be easy enough to do over the weekend? 

THE WITNESS: Yes, sir. 

MR. CHAPMAN: I think this will save space on the record. 

MR. HARGROVE: We will bring it in Monday morning. 

MR. CHAPMAN: Then I will reserve what questions I may have 
until the ultimate results are received. 

MR. HARGROVE: That will be agreeable. 

BY MR. CHAPMAN: 

Q. Now, Mr. Goodrich, how many kilowatt hours equal one Mcf of 
gas in terms of energy? A. I don't know, sir. 

Q. You know what I am referring to? A. I know what you are re¬ 
ferring to; but I don't know right at the minute. I would have to go look 
it up. 

Q. Do you have available a source for that information? A. No. 
But I imagine there is a book in the library that I could use. 

MR. HARGROVE: May I ask staff counsel or the staff engineer if 
they have technical books in the library here that might have that infor¬ 
mation for the witness ? 

MR. BRUNNER: I wonder if I could have that reference that was 
alluded to a moment ago that Mr. Hargrove is now referring to. I was 

677 talking. 

MR. HARGROVE: He asked the witness for a translation of kilo¬ 
watt hours of Mcf and the witness said he would have to get it from a 
library book. 

I was asking if you knew whether your library here had such tech¬ 


nical books available. 
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MR. BRUNNER: We could ascertain that and attempt to find it or 
help him find it. If we have it, it is catalogued down there under an 
appropriate designation. 

MR. HARGROVE: Possibly we might get that during the afternoon 
recess. 

MR„ BRUNNER: If it is not there, Mr. Hargrove, I am sure some¬ 
body on the engineering staff has that. We will make it available. 

MR. HARGROVE: Thank you. 

MR. CHAPMAN: Well, I will defer this line of cross-examination, 
then, until such time as we get that information. 

BY MR. CHAPMAN: 

Q. Mr. Goodrich, as Vice President and Chief Engineer of the 
Texas Eastern Transmission Corporation, are you familiar with any 
studies made with respect to the use of the Little Inch Pipe Line as a 
petroleum products carrier? A. Yes, sir. 

Q. And have you participated in making those studies yourself? 

A. I have. 

Q. Now, yesterday I believe it was, Mr Brunner asked you with 
respect to a statement contained on page 14 of the application whether 
you were conversant with the exhaustive survey of the markets for petrol¬ 
eum products that was made. And I believe you answered yes. Is that 
correct? A. I assume that is right. I think I recall that. My answer 
was yes. 

Q. And did you participate in that exhaustive survey of the mar¬ 
kets? A. No, sir, I did not. 

Q. Now, by saying that you are familiar with this exhaustive 
survey of the — this survey made of the petroleum products market, 
does that mean that the tabulated results of this survey are within your 
particular jurisdiction and subject to your control in the Texas Eastern 
Transmission Corporation? A. No, sir, it does not mean that. 

Q. You have simply seen them? A. I am aware that they have 
been made. I have seen them, yes. 

Q. And you are generally familiar with it? A. Yes. 
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Q. Generally would you tell us the nature of the exhaustive survey 
of the markets for petroleum products made by the Texas Eastern Trans- 

679 mission Corporation. 

MR. HARGROVE: I object. It is beyond the scope of the witness' 
direct testimony and on an issue not proposed by the application before 
this Commission. And I have no objection to his asking if it exists; but 
I object to going into any of the details of the survey or the study with 
respect to products. 

MR. KIRBY: Mr. Examiner, we would like to join in that objection. 
We do not think that is an issue in this case. 

MR. BRUNNER: May I make an inquiry at this point, Mr. Examiner ? 

PRESIDING EXAMINER: Yes. 

MR. BRUNNER: One of the questions that I desire to attempt to 
resolve here, Mr. Hargrove, in connection with the proposed abandonment 
of the Little Inch Line and its disposition as here proposed is whether or 
not the abandonment as proposed, if certificated, would have any detri¬ 
mental impact upon the financial stability of the Texas Eastern Transmission 
Corporation. 

That would be the first line of inquiry. The second would be whether 
or not the abandonment as here proposed would have any detrimental im¬ 
pact upon consumers of the corporation or of Texas Eastern as well as the 
purchasers of gas who purchase gas from Texas Eastern for local dis¬ 
tribution. 

In addition, whether or not it might possibly develop, if certificated, 

680 as to whether the stockholders of Texas Eastern Transmission Corporation 
might be detrimentally affected. 

Is this the appropriate witness to make inquiries of along that line, 
or should it be someone else ? 

MR. HARGROVE: Without — 

MR. BRUNNER: Understand I limit my inquiry to those questions; 

I am not going into the question of the survey, what was done, or anything 
of the kind. I merely want to resolve the questions as I have suggested 
them to you as of this time. 

MR. HARGROVE: Let me answer it this way, Mr. Brunner: This 


681 


576 

witness could answer those questions; he is qualified to do so. And he is 
capable of doing so. Actually, however, I would expect probably to have 
Mr. Naff here as a principal policy witness of the company. 

And while this witness would be fully qualified to answer such ques¬ 
tions and has knowledge of such matters, I believe that Mr. Naff, being 
a member of the Board of Directors, as well as an officer of the company, 
would probably be a better witness to inquiry of with respect to those 
matters. 

MR. BRUNNER: Well, is he sufficiently familiar with the proposal 
here to be able to testify or to respond to the inquiries of the character 
that I suggest ? 

MR. HARGROVE: Mr. Goodrich? 

MR. BRUNNER: No. Mr. Naff. 

MR. HARGROVE: Oh, yes. 

MR. BRUNNER: I see. In the event that he is not, I take it that 
Mr. Goodrich could be recaUed. You would permit him to come back 
and testify ? 

MR. HARGROVE: Yes, sir. Definitely. 

And possibly I may mention this: it might be well to mention this now: 
there is some possibility, depending upon the time at which we might reach 
Mr. Naff — he has been somewhat indisposed for the past week or so — 
and if he is still indisposed at the time we reach him, Mr. Goodrich would 
be the policy witness for the company on all policy matters. 

PRESIDING EXAMINER: May I make this observation. I would like 
to have this — this is an objection, now, that we are considering now, 

Mr. Chapman. And this relates itself to the objection from a certain stand¬ 
point, because it would be one phase of the general subject under discussion. 
There is another point of connection here that I think we might bring into 
our thinking on this. It relates both to what Mr. Brunner has just sug¬ 
gested as one line of approach in examining it — or in examining with 
respect to the effects of abandonment and what would be done afterwards. 
And that has already come up. Mr. Chapman had under contemplation 
some further information with respect to three figures. And that relates 


■4 

-4 

4 


) 

P- 

p 

■p 

* 

4 

A 

4 

Y 

> 

v 

4 


4 

? 





A 


4 


•4_‘ 


*1 


4\ 




4 


«1 


682 itself — in fact, this is really why I wanted to mention this — actually, 
the matter of cash flow — and these figures are used, as the witness testi¬ 
fied, in order that there might be a study of the cash flow. And that study 
is in the direct case. That, of course, would be one of the possible effects 
from a financial standpoint as to an adverse effect upon cash flow. 

An extension of that might be its effect upon the ratio of bonded debt 
to equity capital, and so, I will be glad to hear further on this. And then I 
think if we can reach, with regard to this point, the degree to which this 
matter should be included within the scope of this case, it would be very 
helpful, of course, to all of us. 

MR. CHAPMAN: May I just for a moment say this in connection with 
Mr. Brunner’s inquiry of Mr„ Hargrove: 

Would it encompass in its scope the fact, if it is developed that this 
pipe line is not economically capable of an operation which would yield a 
profit or a substantial enough profit to the company on its own two feet ? 

In other words, to examine from an engineering point of view the character¬ 
istics of this pipe as a petroleum products carrier. 

MR. HARGROVE: Is that a question of me? 

MR. CHAPMAN: I am asking Mr. Brunner if this was encompassed 
within the scope of his interest of the products problem as stated to you. 

683 PRESIDING EXAMINER: That would mean in order to arrive at that 
that there would have to be available the data for study — the entire en¬ 
gineering project — in other words, the physical re-utilization of these 
facilities, the volumes to go through it, the analysis of the market that would 
be served by it, which, Mr. Brunner, would be somewhat like a certificate 
application in another field. 

MR. BRUNNER: I agree to that. I think any statement, however, 
that might be made either by Mr. Goodrich or Mr. Naff, of necessity, of 
course, would have to encompass the basis for whatever conclusion he may 
have come to with regard to the inquiries that I propose to make. 

And I assume if he makes a statement that it could not or would not 
be detrimental. He certainly is going to have to have some basis — or he 
should have some basis. And I assume he wiU. 
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MR. HARGROVE: Mr. Examiner, I do not wish to indicate by ad¬ 
vising these gentlemen of the extent of Mr. Goodrich's knowledge or the 
extent of Mr. Naff's knowledge to indicate that I necessarily agree with 
anything they say . 

My approach to it would be that I will enter specific objections to 
questions as they arise. 

Now, I pointed as a preliminary example to the fact that I offered 
no objections to this line of questioning until after several questions had 
been asked. When it arrives at the point where I think it steps from the 

684 bounds of a reasonable inquiry as to the exercise of judgment by the appro¬ 
priate officials of the company and comes into the detail of trying a pro¬ 
ducts line certificate case, then, if that is an understandable general defi- 
ntion, that is the line to which I would propose to object, if that delineation 
assists the other counsel and the Examiner. 

I think there is no way to predict where that would be until I listen 
to specific questions. 

MR. BRUNNER: I do not know whether I made myself clear. I tried 
to. I do want to say this: I appreciate the fact that the Commission has no 
jurisdiction over the operation of an oil pipeline as such. And if they want 
to use this little Inch Line if it is abandoned, as the Examiner suggested, 
possibly to carry citrus juice or citrus fruits, why, that is perfectly all 
right with me too. But I do think we are here concerned in determining 
public convenience and necessity, whether or not the abandonment of this 
line, if it is approved, whether it could or would have any detrimental 
effect on the financial stability of Texas Eastern Transmission Corpora¬ 
tion, its stockholders, and its purchasers of gas and the ultimate con¬ 
sumers. 

MR. HARGROVE: If I understood Mr. Brunner's remarks — I 
listened to them carefully — as to the lines which he delineated, without 
the advantage of hearing the specific questions I think that probably we 

685 would not have any objection to the type of questions which I gather from 
his statement he would intend to ask. 

Now, another type of question along the same subject matter might 
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very well be objectionable, and I would object to them. But I would have 
to wait for the specific question. 

MR. CHAPMAN: And since we are delineating: in so far as the 
products line, the Little Inch used as a products lines w>uld yield no 
return, or inadequate return, to the company and thereby become a mill¬ 
stone around the gas operating part of the company. I feel that in develop¬ 
ing the burden of the one upon the other that we should be able to show on 
this record from an engineering point of view its capabilities for doing the 
job that is proposed, which in turn will involve the job proposed. 

MR. HARGROVE: Well, that is an entirely different line of ques¬ 
tions from what I understood Mr. Brunner to have in mind. If I am mistaken 
in that, I would object to his questions as well as yours. But I certainly 
object to that type of question; and we will certainly go to the Commission 
on the record as presented. And we will argue that that is a sufficient 
record. 

PRESIDING EXAMINER: The objection in the specific question is 
sustained. 

MR. LEVENTHAL: Would you read back the question ? 

(Question read.) 

MR. CHAPMAN: Mr. Examiner, for the purposes of the record, 
the objection was pitched on two alternative grounds: one, that the ques¬ 
tion was beyond the scope of the direct testimony of the witness before us; 
and, two, that it was beyond the scope of intervention, to put it in a short¬ 
hand form. 

Would you indicate, please, which, or whether it is both, of those 
grounds upon which you sustained the objection on. 

PRESIDING EXAMINER: Well, it is certainly good on the first 
ground. I guess nobody questions that. He has not one word anywhere 
in his direct testimony regarding the matter. 

I also take the position — and I aim sure that it is proper — al¬ 
though these are not really the reasons I am giving it to you; but you 
asked for an analysis; and I am trying to give it to you. The mere fact 
that a witness is permitted to answer a question beyond the scope of his 
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direct examination, without objection, does not thereby spring the matter 
back into his direct case. And it does not extend, therefore, the area 
of cross-examination or re-cross-examination beyond that which was 
established by the direct case. I have had lawyers before me vfeo disagreed 
with that point. It has not bothered me much, because I am pretty sure that 
that is the law. 

687 MR. CHAPMAN: Well, just as long as I know the grounds, since I 
can make the witness my own later on — 

PRESIDING EXAMINER: Well, let me go a little farther. You 
asked another phase of that. I merely said it is good on those grounds. 

MR. CHAPMAN: Oh. I thought you were ruling on those points. 

PRESIDING EXAMINER: I think this might be helpful. And I would 
appreciate each of you giving this some consideration: 

Mr. Brunner stated the view of the staff with respect to the power 
of the Commission. I, myself, have had questions on that, whether I 
actually ruled or not. I never consider that I have ruled in a matter other 
than making a finding where I specifically state that I have on the record, 
or where it is a procedural matter, unless it be in connection with a 
specific matter, a motion, or otherwise. But I have indicated that I have 
a grave doubt as to the power of this Commission. The doubt is so grave 
that I can say purely as a matter of expressing an opinion and not making 
a ruling that this Commission has no power to determine the utilization 
of property of this company, of any kind, which is not dedicated to the 
public purpose for which this company is regulated. And that is its natural 
gas business. 

It has never so asserted it. And it never will. 

Now, when it has no power, it, of course, is completely unthinkable 

688 that we try a case as if it is, because it is just vain; no matter what con¬ 
clusion they might reach, if they have no power in the matter, what con¬ 
ceivable basis is there for my sitting here and letting it happen. There 
just is not any. 

MR. CHAPMAN: Mr. Examiner, I was trying to avoid that issue 
by springing myself on the proposition raised by Mr. Brunner that the use 
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of this line as a products carrier will have --a products carrier for any 
use to which it is put; fruit juice, if you will -- will have a bearing upon 
the public convenience and necessity with respect to Texas Eastern's 
future operation as a gas transmission system. 

Now, in that respect, we are fortunate in that they are not going 
to use it as a fruit juice carrier. They have already stated, both in 
their application and in very guarded language elsewhere in their testi¬ 
mony that this is going to become a products pipeline — a petroleum pro¬ 
ducts pipeline. So, we have a yardstick with which to test whether or not 
this particular use, as guardedly stated by them, but nonetheless in 
terms of certainty, will operate as a detriment to this company's gas 
transmission business. 

And it was on this ground, Mr. Examiner, rather than the other 
ground, which is still in the air, namely, the question of how far the 
public convenience and necessity concept will go in terms of the particu- 
689 lar benefits of the gas-consuming public versus the general benefits of 
the country as a whole that I was trying to come in on. 

PRESIDING EXAMINER: I appr eciate that, and I think we are 
thinking closely along the same lines actually. It will never be necessary 
to go into that if what we do go into satisfies the elements of probing that 
you deem necessary in representation of your client. 

Since the very beginning of this case, it has been apparent that this 
matter has been on my mind; because, in trying to get the case opened up 
so we would know where we are going, this matter was discussed in the 
very first few pages. 

In fact, the first real statement the Examiner made discussed it. 
And I asked some questions along that line. There we cannot go, regard¬ 
less of procedural matters — we cannot go into the design, the engineer¬ 
ing, or the operation of the proposed pipeline as an oil products pipeline. 

MR CHAPMAN: Would you specify those three again. 

PRESIDING EXAMINER: Well, I just picked out words. I hope I 
covered it fairly well. But I said the design, engineering, and operation. 


I thought in the terms that first of all you have got to sit down and 
design it; and next you have got to build it; and third you have got to operate 
it. 

690 That, of course, would mean that there would be very little use in 
going into the market of it, which is the sale of the product after you get 
it there — it being a transmission business also, as is natural gas, of 
course. And we, of course, always have to go through the marketability 
of it. 

So, in other words — and this is simple for those of us who are 
accustomed to dealing here -- under Section 7(c), natural gas companies 
are required, if they are going to engage in the transportation of natural gas 
across state lines, or the sale of natural gas in interstate commerce, which 
is across state lines again, for resale for public consumption — they are 
required to make an application. What they are required to show is clearly 
demarcated in the findings that must be made by this Commission. And that 
is under sub-section (e) of Section 7, which we, in shorthand, call Sec¬ 
tion 7 (e). 

The type of proof which would be required if this line were to be used 
in the future for some new business of this sort, natural gas — that type 
of proof that would come under Section 7(e) will not be permitted in this case 
under the operation of the line as an oil products line. 

That is a conclusion I have reached. I am not making a ruling. I 
am really just showing you the way my mind operates. As to whether or 
not you have gotten there, that is another matter. And you will have to 
determine it in each specific case. 

691 Now, of course, that would not be satisfactory to either one of the 
intervenors. They would like to try to convert this case into an oil pro¬ 
ducts case in accordance with their opening statement and their petitions. 

I am making no ruling, because you do not rule on whether or not 
you get what you want, except as you go along down the line. 

Now, there is, however, this problem. And this also has been in 
my mind, although it was not mentioned until yesterday when Mr. Brunner 
first meitioned it. In other words, addressing attention to some study that 
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has been made, there, of course, is this sort of problem in any case of this 
sort. And that is that if Texas Eastern were to engage in activities of a 
very highly speculative manner — for example, I do not know what to call 
it, nor what to pick out, because I guess everything has a certain degree 
of speculation, whether it is uranium or atomic power or the chemicals 
business. And if the Commission learned of that, and it were to involve 
a very substantial amount of money in relation to their total capital, and 
there were at least prima facie certain questions as to whether or not that 
might affect the business of this company as a natural gas business, and 
Mr. Brunner has well put his fingers on those; undoubtedly the Commission 
could find a way to enter upon an order and investigation under its broad 

692 investigative powers. I think Mr. Hargrove will agree that that would 
be possible. Is it not true, Mr. Hargrove ? 

MR. HARGROVE: Some of the sections of the Natural Gas Act are 
extremely broad in their provisions. 

PRESIDING EXAMINER: In other words, I do not know how it would 
be done. It never has been done. But I say that it is possible. And I be¬ 
lieve a way would be found. 

Now, actually the only impact on this oil products phase of this 
thing is that kind of an impact. And being in here, we therefore will 
cover that. Now, how best to cover that and not get ourselves into a sweat 
as to whether we are on this side of the line or the other side of the line is 
something we are going to have to cooperate and work on. I cannot ask you 
gentlemen to agree with me; but I can ask you to accept the basis on which 
the caseis tried and cooperate along those lines. And that is all I can do. 

Of course, you reserve your right to say I was wrong in trying to draw 
the line at all. But after drawing the line, why, we will have to proceed 
along those lines. 

Now, I have given some thought to that, and I would like for all of 
you to consider it. I am not going to take but a minute or two more. We 
are really almost at the nub of this problem. It has been here all the time. 
So we might as weU try to get it under control. I believe, Mr. Hargrove, 

693 that under one of the powers granted the presiding officer, as well as 
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reserved by the Commission, it is in our regulations, and I am going to 
make a request for additional evidence. 

MR HARGROVE: Yes, sir. 

PRESIDING EXAMINER: For the benefit of those who may not have 
had occasion, maybe I can find it and point out what I am operating under. 

I think it is in Section 120, although I have not had to use this in quite a 
while. "Additional Evidence" is a sub-section or paragraph (J) under the 
Section 1. 20, which is entitled "Hearings. " 

And the words "Additional Evidence" is the heading of that sub- 
paragraph or sub-section. 

"At any stage of the hearing or after the close of testimony, the 
Commission or the presiding officer may call for further evidence 
upon an issue and require such evidence to be presented by the party 
or parties concerned or by the staff counsel, either at that hearing 
or adjournments thereof." 

694 "In that connection, he may authorize any participant to file 

specific documentary evidence as a part of the record w ithin a 
fixed time, not later however, than ten days before the date 
fixed for the briefs. " 

That really is sometimes thought of as separate where a person does 
not have an exhibit read and he is allowed to file that exhibit which has 
been agreed on, such as an executed contract or something of that sort, 
and which does not, therefore, require further examination than can be 
had at the moment without the documents being read for filing. 

Now under that I am going to request that you present direct 
t estimony by such witness as you will under the general heading of the im¬ 
pact upon Texas Eastern Corporation, primarily financially of the proposed 
use of the abandoned property involved in this case. 

Now one other word of comment and I think we will have brought 
ourselves pretty well to partly see eye to eye, as I say from the stand¬ 
point of having drawn a line and operating on that basis. 

References in the application — and that actually is all that exists 
here so far — except for two or three figures that we talked about before 
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Mr. Chapman, -which came in by reason of a specific necessity; and that 
actually fits in the same picture. 

695 The reason that was put in was part of this picture, to show that we 

still have cash flow to operate. 

Those references, I think you must — I think we must accept them in 
the spirit in which habitually regulated companies come before regulatory 
bodies. 

And that is: the smart ones at least come in and make just as full a 
showing as possible and take the Commission into their confidence just as 
widely as possible believing and thinking that after all the major part of 
their business, in fact primarily their whole business is regulated by this 
Commission; they have got to live with the Commission; they want the 
Commission to know they are on the level in everything they are trying to 
do. 

So in their applications they give the Commission views of future 
planning of various sorts, sometimes beyond that which is within the regu¬ 
latory scope. 

And I take it that there are references in this matter which have that 
nature. 

However, I believe Mr. Brunner has mentioned a specific line of in¬ 
quiry, narrow as it may be. 

I recognize the propriety of that line of question. And will do so from 
any counsel who have a right to cross-examine this or any other witness. 

• ***** 

703 BY MR. CHAPMAN: 

Q. Mr. Goodrich, I understand that during the recess you were 
able to make a translation for me of how many kilowatt hours equals one 
Mcf in terms of energy? A. Yes, sir. 

With the help of Mr. Lewis’ files, I found the conversion factor 
which says that one Mcf is equal to 293 kilowatt hours. 

Q. Now, can you on the basis of the information that you have, tell 
me what the average cost per Mcf input on your system will be in 1957, 
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assuming no conversion ? 

I don’t understand that there will be a material difference now — 

MR. BRUNNER: May I have that question again ? 

704 (Question read by the reporter.) 

MR. CHAPMAN: I did not finish that last observation. A material 
difference between that average cost either assuming or not assuming 
conversion. 

MR. BRUNNER: That is Mcf of natural gas input into the system.? 

MR. CHAPMAN: Yes, sir. 

THE WITNESS: I do not have the exact figure. I have an estimate 
here of 16.1 cents, for the year 1957. 

BY MR. CHAPMAN: 

Q. That is 16-1/10 cents per Mcf ? A. Yes, sir. 

Q. Per Mcf is the average cost of purchased gas, whether that — 
that averages outfield and pipeline purchases put into your system in 1957? 

A. I don’t know whether it averages in pipeline purchases or not, 
but I think it does. 

PRESIDING EXAMINER: Let me ask you in relation to your figures 
on page 1 of schedule 1 of Exhibit No. 11, line 8, you have gas purchased, 
and you give so many dollars. 

Now if we had the Mcf, is that supposed to be that one is divisible 
into the other to give you this product or give you this result ? 

THE WITNESS: Yes, sir, that is where I got the figure that I just 
quoted. 

705 PRESIDING EXAMINER: Yes, sir. 

MR. HARGROVE: Mr. Examiner, if I may make one suggestion 
with reference to that figure. 

The total Mcf appear on system gas balance Exhibit 6. 

PRESIDING EXAMINER: Yes. 

MR. HARGROVE: And the figure which appears on Exhibit 11 is 
the total cost of gas purchased after adjustments for storage inputs and 
deliveries. 

If you wish the total cost of gas purchased, exclusive of storage and 
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MR. LEVENTHAL: I am sorry now. I am confused. Was it that 
there is oil pumping adjacent to that station 16 or a centrifugal station now 
in gas service adjacent to the reciprocating station? 

THE WITNESS: A gas station, centrifugal pumps adjacent to a re¬ 
ciprocating station; which centrifugal units are installed in buildings pre¬ 
viously used for oil operations. 

MR. LEVENTHAL: And in this case there is no oil pumping equip¬ 
ment in either or these stations at the present time? 

THE WITNESS: You mean stored? 

MR. LEVENTHAL: Yes. 

THE WITNESS: I don't know. I don't know whether there is storage 
there at that point or not. 

BY MR. CHAPMAN: 

Q. But there is an existing centrifugal station building which you could 
use? A. Yes, sir. 

Q. Now, I gather from your breakdown of these expense items that 
you anticipate no need of purchasing new pumps, is that right? A. I 
783 won't say we have made a final determination of that, Mr. Chapman. 

Q. And then there is a possibility that you may have to purchase 
new pumps? A. I would not say have to; we might desire to. 

Q. And would this be within the period 1956 through 1957? A. Yes, 

sir. 

Q, Now, this may sound redundant on the record, Mr. Goodrich; but 
I wonder if you can tell me exactly how you plan to use this line, this 20- 
inch line, after it is retired from gas transmission? 

Now by "how" I do not mean to give me an economic breakdown. I 
mean more in terms of what types of products do you plan to carry? 

MR. HARGROVE: I submit in the first place that it is definitely be¬ 
yond the scope of his direct examination as to what type of products he plans 
to carry. 

In the second place, the type of products he proposes to carry are not 
material to this case, including the question of economic impact on Texas 
Eastern. 

* * * * 
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other adjustments — in other words purely the field and pipeline purchases 
-- that total dollar figure appears in Mr. Adams' testimony. 

MR. CHAPMAN: What I am after actually, Mr. Hargrove, is how 
much per Mcf it costs you to run a reciprocating engine. 

In other words, what is the fuel cost ? 

And I assume that the fuel cost will be the same cost as the purchase 
price to you. 

MR. HARGROVE: That is right. But the figure in Exhibit 11 in¬ 
cludes adjustments to take care of input, storage and output from storage. 

PRESIDING EXAMINER: AH right. Let's get Mr. Adams' testi¬ 
mony. Because if you get the significance of storage in there. You see 
there is an incremental cost in storage. 

706 And taking the system as a whole that has to be worked back in the 

cost of gas. 

So that is exactly why I turned to Exhibit 11. I had a feeling that 
Exhibit 11 included, in other words, something other than the average of 
field and purchased gas prices. 

Now, Mr. Adams' testimony — can you point that out and I think 
we will have what you want. You can have both of them, thep, you see. 

MR. HARGROVE: On page 5 of Mr. Adams’ testimony shows the 
cost of purchased gas figures which he furnished to Mr. Carpenter. Now 
those are filed and pipeline purchases. 

MR. CHAPMAN: Mr. Adams was Witness No. 5, was he? 

MR. HARGROVE: Correct. 

MR. CHAPMAN: Page 4 of his testimony, you say? 

PRESIDING EXAMINER: WeH, that gives you a little different 
figure. 

MR. CHAPMAN: Yes, it does. 

PRESIDING EXAMINER: (continuing) — than you have on Exhibit 
11, page 1 or page 5. 

MR. CHAPMAN: My recollection of Mr. Adams' testimony pro¬ 
jected it to around 11 or 12 cents as an average per Mcf. That is just a 
recollection of his testimony. 


MR. HARGROVE: He did so testify, counsel. But I believe that 
was with reference to field purchases. And he had not brought in the pipe¬ 
line purchases. 

707 MR. CHAPMAN: I thought he was talking about the United purchases, 
too, and in that range. 

MR. HARGROVE: Well, the one that really makes the difference is 
the purchase at Lebanon, Ohio, from Texas Gas. 

MR. CHAPMAN: Then that of course would not in terms of how 
much Mcf it would cost to run a reciprocating compressor be taken into 
consideration. 

Because that is not the price gas that you are using to ran your re¬ 
ciprocating compressor; you are using the cheaper gas. 

THE WITNESS: How do we distinguish it? 

MR. HARGROVE: I will let you figure that one out. 

MR. CHAPMAN: Unless you are going to average out the cost over 
your system. 

In other words, you pay — you use what you are paying for; and you 
pay for what you use, and the price you pay for it, I should think, aside 
from your system accounting should be the realistic price. 

I don’t know. I will accept Mr. — in any event, I will accept Mr. 
Goodrich’s figure of 16.1 as an average of — a good working average which 
will take into consideration your system average. 

MR BRUNNER: May I make an inquiry ? 

MR CHAPMAN: Certainly. 

708 MR BRUNNER: What is included, Mr. Goodrich, in this 16.1 cents 
per Mcf that you have just mentioned ? 

THE WITNESS: Well, I really don't know. I got that figure from 
Mr. Adams. And I thought I qualified it a moment ago that I did not know 
whether it included the pipe line purchases. 

And I cer tainly should have said I don't know whether it had the stor¬ 
age adjustments, in it. 

MR BRUNNER: How about transmission costs ? 

THE WITNESS: No, sir, that is not included in it. This is the direct 
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cost of purchased gas. 

MR. BRUNNER: Well, that does not reflect fully then the fuel cost 
of gas, does it? 

The 16 cents you refer to, that is the cost of the gas that counsel 
has referred to takes the input cost into the system. 

THE WITNESS: Yes, sir, that is correct. 

MR. BRUNNER: Now, there are other costs that necessarily must be 
added to that in order to arrive at what we would consider the fuel cost of 
gas; is that right? 

THE WITNESS: On an economic study that is certainly correct. 

MR. BRUNNER: And in giving that average cost you are assuming 
for the year 1957 that the price of gas remains constant as of the present 
time, is that correct ? 

THE WITNESS: The year 1957, I don’t believe I understood that last 
statement. 

MR. BRUNNER: I understood the price you gave had to do with the 
price that you assumed the company would have to pay for input gas in the 
year of 1957. 

THE WITNESS: Yes, sir. 

MR. BRUNNER: And you have assumed that the price of gas remains 
constant from here on through 1957 and have given no consideration to es¬ 
calator clauses or favored nation clauses or anything else ? 

THE WITNESS: No, I think Mr. Adams took those into account in 
giving me the figure which he did. 

MR HARGROVE: So that appears at page 3 of Mr. Adams' testi¬ 
mony, the first paragraph, at the top of the page ? 

PRESIDING EXAMINER: Yes. 

MR HARGROVE: Wherein he states that he did give effect to fixed 
escalations, but not to favored nation or price redetermination clauses. 

BY MR. CHAPMAN: 

Q. Do you have a figure for 1958, sir? A. Yes, sir. 16. 4. 

Q. And for 1959? A. 16.5. 
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Q. Now, do you have a rule of thumb or an average that we can add 
to those figures as the cost of transportation to a specific station ? 

710 In other words, do you have so many stations along the line? 

And as a matter of economics you have to add the cost of transport¬ 
ing that Mcf of gas to its destination, whichever it may be. 

We can take the whole system and then probably work an average. 

Do you have some average ? A. I don’t have an average in 
mind for that particular system. But I have a rule of thumb or an average 
figure that occurs to me from many other studies which I have made in 
recent years. 

Q I mean this is — A. It runs somewhere between one and a 
half to two cents per Mcf per hundred miles. 

Q. One and a half to two cents? A. Yes. Per Mcf per hundred 
miles of distance. 

Q. Yes. And it is very difficult to reach that lower figure ? 

Yes, in other words if we used that figure, we would be doing 
justice to the computation? A. I don’t understand that. 

Q. We are not using high construction cost; therefore a higher 
rate per mile to raise the cost of gas. A. No, but \diat I said was that 

711 it was difficult to get to the lower average price. 

PRESIDING EXAMINER: In other words, we are using a conserva¬ 
tive figure. 

THE WITNESS: The two cents would, yes, sir. 

MR. HARGROVE: Did I -- would you read Mr. Goodrich's answer? 

Right at the first. 

(Answer read.) 

MR. HARGROVE: May I ask him what he means by that particular 
system ? So I can be sure I understand his answer fully. 

MR. CHAPMAN: I assumed he meant the entire Texas Eastern ter¬ 
minal system. 

THE WITNESS: Specifically I reaHy had in mind the 20 and 24-inch 
system since that is what we have been talking about up until this point. 
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MR CHAPMAN: Yes. 

BY MR CHAPMAN: 

Q. Now, Mr. Goodrich, have you got a figure as to what would be 
the break in cost of electric energy per kilowatt hour to make it comparable 
to gas in cost — to a Mcf gas in cost of whatever amount of gas would be 
necessary? A. Would you read that back? 

(Question read.) 

712 THE WITNESS: No, sir, I don’t have a figure in mind. Andl don't 
quite understand the question. 

I am not trying to duck it. I just don’t understand what — 

MR CHAPMAN: I understand. It is kind of difficult for me to 
phrase actually. 

PRESIDING EXAMINER: What he asked you a while ago was how much 
it was costing for this gas fuel. 

Now he is saying is there a correlative electric cost per kilowatt 
or per the nunber of equivalent kilowatts in Mcf of gas — is there a figure 
that electric energy would have to cost to bring it into the same ? 

THE WITNESS: Certainly there is that figure. I don't have it in 
mind, Mr. Examiner, and it involves not only a state relationship but the 
efficiency of the equipment that is going to use it. 

And I just do not have it in mind. 

MR CHAPMAN: We are assuming average reciprocating versus 
average reciprocal. 

THE WITNESS: But there is a considerable difference in efficiency 
of the two types of machinery. 

MR. CHAPMAN: I am asking for the break-even — 

THE WITNESS: I don’t know what it is. 

MR CHAPMAN: But you understand? 

THE WITNESS: Yes, sir. 

713 BY MR. CHAPMAN: 

Q. Could you get a computation on that? A. I could prepare one 
on a hypothetical basis if you will set forth the conditions, sure. 

Q. Well, let's see if we can’t get a question that will permit you to 


give me the figure I am asking for. A. Are you talking only about one 
station now? I will try to help you set the conditions. 

Q. Well, let's take a typical average centrifugal station on the Big 
Inch system. 

I presume there is such a station on the Big Inch system? A. I 
think I see what Mr. Chapman is driving at. And I withdraw my offer to 
prepare a thing so hastily. 

(Laughter.) 

What he is asking, as I understand the question, Mr. Chapman, is 
at any given location what is the comparison and cost of fuel for an electric 
or reciprocating drive. 

Now that takes into account not just fuel costs but the fixed charges 
and all other elements of economics. And I do not want to sit down and have 
to work those out unless it is necessary. Because just fuel does not mean 
a thing. 

MR. CHAPMAN: Let me see if I can do it by example. 

BY MR. CHAPMAN: 

Q. I have a house and I heat it with coal. I use 300 tons of coal 
714 during the winter to heat it. This coal costs me Twenty dollars a ton. 

Now, a gas man comes in and says Why don't you heat with gas? 

He says it will take three hundred Mcf — or three million Mcf to 
do the job during the winter. It will cost you enough cents per Mcf to 
make it equal the price of coal. 

I am not interested in any other economic factors. But there is the 
break-even point. 

Do you understand that? A. I understand what you are driving at. 

I follow you. 

Q. So this break-even point, other economic factors not considered, 
can you give it to me? A. I can give it to you, yes, sir. 

Q. Would you? A. With other economic factors not considered, 
that is right. 

Q. I mean that is a hypothetical matter. We realize that there is 
a variance of efficiency between one centrifugal and another centrifugal 


and between one reciprocator and another reciprocator. A . It is com¬ 
pletely hypothetical. I will be glad to work it out. 

Q. Thank you. 

715 And you are also going to give me that rate information ? A. Iam 
going to give you a summary of the power and cost, yes, sir. 

Q. Now, I have one more question, you will be glad to hear. 

And that is how much electric-driven centrifugal horsepower do 
you plan to retire from the Big and Little Inch systems ? A. I have 
found the tabulation now. 

Mr. Chapman, I have finally found the tabulation. 

Q. Yes, sir. A. We propose to retire 124, 750 horsepower of the 
electric driven centrifugal type. 

Q. And do you have a rapid calculation to give me the reciprocating 
gas driven type of horsepower to be retired — or proposed to be retired? 

A. Yes, sir, that is 30, 600 horsepower of reciprocating gas — 
well, when you say "retired" I would like to clarify that point. 

Q. Maybe I can anticipate your clarification by saying I understand 
that these will go into your retired account but may be used elsewhere on 
your system? A. Yes, sir. There is a total of 30, 600 horsepower of 
7l6the reciprocating type that will be removed from service on the 20 and 
24-inch line. 

MR. CHAPMAN: Now, subject to further questions on the informa¬ 
tion which I have asked and the enlargements of it, and also subject to our 
earlier agreement I have no further questions at this time to ask of 
Mr. Goodrich. 

PRESIDING EXAMINER: The information you have asked regarding 
those three figures, you mean? 

MR. CHAPMAN: Yes. I have asked him for certain kilowatt hours, 
total kilowatt hours, cost, and also a figure — 

PRESIDING EXAMINER: Well, Monday morning he can have all 
t hat read for you. 


719 MR. HARGROVE: I was going to bring that very matter up this 
morning, Mr. Brunner, in connection with two or three things that I 

720 wanted to mention. 

The first item was to state that I at page 702 of the transcript on 
Friday advised the Examiner that with respect to the request made by him 
pursuant to Rule 120-J, I will be prepared to give him an answer this 
morning. 

We will provide evidence of the nature which the Examiner requested. 
We propose to offer that evidence through the company's policy witness, 

Mr. Naff. 

With respect to the other matters, including the one Mr. Brunner 
just mentioned, I would like to have the record show that pursuant to the 
suggestion of the Examiner at the morning recess last Friday, I offered 
to both Mr. Chapman and to Mr. Leventhal all of the work papers of the 
witness, Goodrich, in our office. 

They will be free to inspect those work papers and make pencil 
notes, though individual work papers they wish to photostat we won’t 
have any objection to that. I don't think they would wish to photostat all 
of them, because I think the cost would be prohibitive. But that was 
made clear at the morning recess Friday. 

Personnel has been available continuously since that time without 
any call being made on the papers. They will continue to be available 
in our offices for such purpose throughout the course of this proceeding. 

I do intend to ask, if we are still in session, as it appears we cer- 

721 tainly will be, on the 17th, that at the close of the hearings on the usual 
hour on the 17th I would very much like to have a recess until January 3, 
so that our personnel, all of whom are here from out of town, may have 
adequate opportunity to get home over Christmas holidays. 

Now, with respect to work papers, I might suggest that during the 
week remaining here that there is considerable opportunity to inspect 
those and mak e such notes as anyone might wish, and study them over 
the Christmas holidays. 

It had been my hope, however, Mr. Brunner, that if we recessed 
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for this two-week period from the 17th of December to the third, that that 
would render any further recesses unnecessary. But we would propose at 
that time to ask for that recess. 

MR. CHAPMAN: In that connection, Mr. Examiner, Mr. Goodrich 
has supplied me with some of the computations that I asked for on Friday. 

These computations would have resulted from my search of the — 
of some of the work papers in any event. They are the nub of what I would 
be looking for. And on the basis of these, I have to run some computations 
of my own now, which will take a little bit of time. 

722 And depending on the results of those efforts, I may not have fur¬ 

ther recourse to those work papers which I had asked Mr. Hargrove to 
make available to me. 

Now, as far as a continuance is concerned, and in view of the fact 
that Mr. Hargrove plans to present the testimony or evidence, which was 
requested of him by the Examiner last Friday, and in view of the fact that 
the large bulk of the questions on cross-examination remaining to me will 
be questions with respect to the projected uses of the Little Inch Pipe line 
after it has been withdrawn from the gas transmission service as proposed 
in Docket No. G-2503 and saving certain minor exceptions that I have in 
mind to ask Mr. Goodrich, I would propose to defer my cross-examination 
of the balance of the witnesses until Texas Eastern has finished putting on 
its case in chief, to wit, the open question of the use to which this Little 
Inch Pipeline will be put after it has been drawn from the gas transmission 
service. 

MR. HARGROVE: Mr. Examiner, I do not take any exception to 
anything Mr. Chapman has said. There are a couple of points I want to 
be clear on. 

I don’t wish to mislead Mr. Chapman in his reference to the proposed 
use to which the products' line, the Little Inch Line, may be used for 
products. 

****** 

741 PRESIDING EXAMINER: What sort of ruling do you need? The 

law is very clear on the subject. When you have direct testimony before 
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you, your opportunity to cross-examine exists. If you do not use it, you 
lose it. I don’t know any other law. 

MR. CHAPMAN: It is not a question of law, Mr. Examiner. It is 
a question of proceeding, I think. It is within your discretion. 

PRESIDING EXAMINER: Procedural law. 

MR CHAPMAN: Sir? 

PRESIDING EXAMINER: I don’t know any other procedural law. 

MR. CHAPMAN: I think this is purely a matter of discretion, 

Mr. Examiner. 

PRESIDING EXAMINER: Well, I don't know. I have thought about 
it all over the week-end. I was not so well over the week-end and had a 
little time in bed. And I kind of thought to myself, 'Well, what is this 
business?” 

If you had a porcupine you were about to approach it seems to me there 
would not be as great hesitancy as there has been. 

Everybody seems to feel they have got to be afraid to ask questions 
to find out what the witness has done and why. That is all cross-examination 
is. If you want to know, if you don’t want to know, say so. If you want to 
know, ask him. 

742 I don’t know any reason in the world why you diould not continue to 

exhaust the direct testimony that is before you. There is no showing 
before me that the supplementary information requested, which is not 
actually a specific statutory issue. 

A request for additional evidence arises out of a synthetic regula¬ 
tory problem, a problem arising from all phases of the regulatory power. 

It does not arise out of any single statutory clause, section, or issue, 
factual or legal. 

It simply therefore is wholly in addition to the case in chief. They 
have put in a case in chief. How good it is depends on the trial. But they 
have put in a case in chief. 

What is being asked for is additional to the case in chief, additional 
by reason of the fact that as a regulatory body, the Commission, although 
it will not — although it does not have the power and will not exercise the 


power or attempt to exercise the power to satisfy what else they do as a 
corporate entity, nevertheless, of necessity, has a duty, at least, to have 
some regard to and give some consideration to what the other activities 
of the corporate entity be in relation to the field they do regulate. 

Now, we have gone over this. That is wholly apart from proving 
743 the statutory issues that they are here attempting to prove in their direct 
case. 

I see no reason therefore — I can't conceive of any basis. I have 
listened to the argument of counsel that they are not prepared to cross- 
examine. And yet I find that they know so much about what they are supposed 
to cross-examine about that if they asked this they might not be able to ask 
that. I just can't follow on it. It just does not tie together. The result is 
that I have just got to be simple. You have got a direct case. Cross-examine 
on it. Or say "I don't know how. " Or '1 don't want to. " One of the two. 

I just don’t know any other way to handle it. 

MR. CHAPMAN: May I suggest some transcript corrections before 
we proceed? 

* * * * * 

BY MR. CHAPMAN: 

744 Q. Mr. Goodrich, are there any instances where the published 

745 rates are lower than the negotiated rates today? 

I am referring now to rates for kilowatts of electrical energy? 

A. I don't believe there are, Mr. Chapman, you are talking 
about as of today ? 

Q. As within the period of the contract too, of course. I mean 
this would — A. WeU, that is what I was trying to determine, whether 
or not the contract would control as far as time is concerned: because 
if there were a published rate, which I doubt, that is lower than any of the 
negotiated contracts, then we stiH could not take advantage of it because 
of contract limitations on the negotiated rate for it until the term of that 
contract expires. And that is the iHustration we used in our direct 
testimony for these three stations where the contract expired in 1957 and 
after rearrangement of facilities a published rate was more advantageous 


than the negotiated rate, and therefore we used it. 

Q. But my question was: Are there any instances where the ne¬ 
gotiated rate which the contract controls is greater than the published rate; 
or may be during the life of the contract? A. Well, I just — I don’t 
have those well enough in mind. And I have never tested the published 
rate since we negotiated the contract. But at the time the contracts were 
negotiated that is certainly true. 

746 Q. I realize that. That was not my question. You understand 
that I am going to reserve the possibility of some questions in connection 
with the material that you supplied me ? A. Yes, sir. 

Q. Now on page 27 of your testimony, sir, you refer to miscel¬ 
laneous expenditures which cannot be detailed but historically you will 
require funds for during the year. 

Now, during the projected years of 1956 — I beg your pardon, 

1957 and 1958 — you refer to two million dollars in each of those years 
as that item of miscellaneous expenditure. 

Now two million dollars is not petty cash. And I would, therefore, 
like to have an idea of what these miscellaneous expenditures might be. 

A. Well, miscellaneous expenditures are classified in this state¬ 
ment consist of such items as improvements to water supply for our com¬ 
pressor stations, the lowering of pipe lines at the request of regulatory 
groups through the various states which we operate in, where they come in 
and improve their highways and ask us to lower the line or relocate it 
for some reason or other, the improvement of — not the improvement 

747 of but the construction or improvement of facilities classified by the 
Federal Power Commission system of account as general plant, which 
includes some items as employees' cottages, warehouses, sewer 
systems, and things of that character. 

And we have had extensive rearrangement of sewerage systems 
to comply with new state laws as they are adopted from time to time. 

Water supply is one of the most expensive things which we run 

into. 

Q. Water supply? A. Water supply, yes, sir. As illustration 
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of this two million dollars, this item of ejqaense for the year 1950 ran four 
million, six hundred thousand dollars. In 1951 — 

Q.. Excuse me. In 1950, did that include the hydrostatic tests on the 
Little Inch line — the expenses of that? A. Some of it did, yes. 

Q. So this was an unusual expense, not a historic expense? A. Well, 
I don't know whether it did or not. I will have to check that. I don’t believe 
it did. It would not be classified in this account. That is a different account¬ 
ing. 

Q. You are not sure? A. I think I am sure now, yes, after I 
thought about it a moment. The year 1951 our accumulated cost on this 

748 item were $1, 877, 000. In 1952 it was $7,700, 000, of which a large 
portion was an office building. 

Q. So that would be an unusual expense? A. That was an unusual 
expense. But when you pull that out, it is still a million and a half to two 
million dollars. 

Q. 1953, our actual costs on this item were $3, 200, 000. And esti¬ 
mated three months in 1954, plus nine months actual at the time I had 
these figures prepared, we will spend in 1954, $2,267,000. 

So, historically, it is difficult to say where this money is going to 
be spent. We just know it is going to be spent, and we have to provide for 
it in our cash forecasts and in our financing for money to operate. 

Q. It is also difficult to tell how much, too? A. Yes. But his¬ 
torically, the — we have nothing better than historical evidence. 

Q. Now, from what you tell me, quite a few of these miscellaneous 
expenditures are capitalized? A. That is the reason — 

Q. They go into your rate base? A. That is right, sir. 

Q. And some of them are expensed off as normal expenses? A. This 

749 group of items is all capitalized. 

Q. Is this all capitalized ? A. Yes. 

Q. Does this include any of the routine maintenance and repair ex¬ 
penses? A. No, sir. 

Q. This is all for capital expense? A. This is all capital expense, 


yes. 
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Q. Now, let’s get to the next page, Mr. Goodrich, page 28. 

Adn referring to the last paragraph, page 28, and referring therein to 
the figure $5, 587, 000 for construction and conversion of the 20-inch 
pipeline. Will you give me a breakdown? 

MR. HARGROVE: I object to the question. The detail of that figure 
is not material -- the backup for that figure is not material to this case. 

And I might add for your information that there will be no detail 
on that in the further testimony which has been referred to 

MR. CHAPMAN: Well, Mr. Examiner — 

MR. HARGROVE: It is also beyond the scope of the direct testimony 
of the witness. 

MR. CHAPMAN: Mr. Examiner, this item is carried in the cash 

flow statement. The cash flow statement certainly is relevant. 

****** 

BY MR. CHAPMAN: 

7 58 Q. Mr. Goodrich, we are addressing ourselves now only to the 

$5, 587, 000 figure which appears on page 28 for construction under con¬ 
version of the 20-inch pipeline. A. Well, that money will be spent for 
the construction of terminals, for the rearrangement of the pumping 
stations from gas to products; for the extension of laterals off of the Little 
Inch line to delivery products to areas not presently served by the 20-inch 
system. 

And for miscellaneous items of general plant related to the products 
operations. 

759 That would be true for each of the other two years for .which estimates 

are made of this character. 

Q. So that this itemization would be characteristic of the nature of 
the expenses listed for the year 1956, which is $8,772, 000 for construction 
and conversion of a 20-inch pipeline; is that correct, sir? A. Yes. 

Q. And similarly for the expenditure item in 1957 of $284,000 ? 

A. Yes. 

Q. Now, do you anticipate that the entire cost of converting the 20- 
inch pipeline will be expensed out by the year 1957? A. Yes, sir, that 
is right. 
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Q. So that you have no further expenditures on the 20-inch pipe¬ 
line? A. With the exception of expansion on the 20-inch piepline. 

Q. Do you anticipate expanding the 20-inch pipeline in the year 1958 
or in the year 1959? A. I don't have any figures on that. But if there 
were any expansion, additional money would be required. 

Q. I understood you to say all of the figures were expensed out ex¬ 
cept for the expansion of the 20-inch pipeline. 

y ur 

760 I gathered from/Statement that there were plans afoot to expand the 
twenty-inch pipeline in later years? A. I don't know. But if there were, 
it would take additional expenditures. 

Q. Do you plan to put in any additional pipe on the 20-inch pipe¬ 
line? A. On the 20-inch pipeline? 

Q. Yes, sir. A. You mean in lieu of the pipe that is there? 

Q. Yes, sir. A. No, sir. 

Q. Mr. Goodrich, does gas traveling through a pipe and the con¬ 
centration of the moisture on the bottom of the pipe create a corrosive 
activity on the bottom of the pipe itself? A. Not unless the gas itself has 
certain corrosive qualities in it. 

Q. Well, does the gas that the twenty-inch pipeline carries have 
certain corrosive qualities? A. We have never found any evidence on the 
20-inch pipeline of that. 

Q. I am now referring to corrosion inside the pipeline. A. Yes. 

Q. How would you determine whether there was corrosion without 

761 taking the pipe apart? A. We have taken it apart in many, many 
places. 

Q. And you need no corrosive activities on the pipe? A. That is right. 

Q. Now, with respect to your rearrangement of pumping stations, I 
gather from that statement that you do not plan to build any new pumping sta¬ 
tions. Is that correct, sir? A. I would not say that a final decision has 
been reached on that, Mr. Chapman. 

But our plan and present thinking is to locate the products pumping 
equipment at the site of the existing stations along the pipe line. The la¬ 
teral lines might be require additional stations. And supply lines might 
require additional pumping facilities. 





Q. New, just for the sake of clarity in my own mind, I want to make 
sure that the stations which are shown in our exhibits 1 and 2, I believe, 
are the — which are subject id the dormant estate of the United States 
Government are the stations which we are referring to in connection with the 
twenty-inch pipeline and its uses as a products carrier? 

MR. HARGROVE: Would you read that back, please, particularly the 
numbers of those stations. 

(QUESTION READ.) : 

762 MR. CHAPMAN: It is all stations subject to the dormant estate 
which are going to be used in the twenty-inch pipe line as a products car¬ 
rier. 

THE WITNESS: I understand the question to be that all of the stations 
on the 20-inch pipeline which are subject to the dormant estate are those 
stations which will be used by Texas Eastern in its products operations. 

That is correct, and that is a correct statement. 

BY MR. CHAPMAN: 

Q. Are there any stations in addition to those shown on the diagram 
contained in your exhibits 1 and 2 which belong to the dormant estate 
but which do not show up in the gas transmission business? 

MR. HARGROVE: You mean stations presently existing, now. Which 

) 

are subject to the dormant estate? 

MR. CHAPMAN: Yes. In other words, you might have some sta¬ 
tions which you have put out of service because they are simply oil-pumping 
stations which do not show up in your gas transmission business, because they 
are simply on a stand-by capacity. 

THE WITNESS: Well, there are a few of those, Mr. Chapman. I 
was just checking to see if I could find a place to loacate all of them for 
you. On Exhibit 8 - - 7 or 8 — I think it will appear on either one of 
them — 

763 PRESIDING EXAMINER: Let me get what you are going to point out. 

THE WITNESS: I am going to point out certain stations which do 

not now appear on Exhibits 1 and 2 which are subject to the dormant estate 
of the United States Government and that are not identified on that exhibit. 

Is that correct, Mr. Chapman? 


MR. CHAPMAN: Yes. 

PRESIDING EXAMINER: They are now in gas service? 

THE WITNESS: No, sir; they are in standby. 

PRESIDING EXAMINER: Well, they are not covered by the aban¬ 
donment, are they ? 

THE WITNESS: Not from gas service, no, sir. 

PRESIDING EXAMINER: I don't know why you should go into that, any 
farther than you have. He said they exist. 

I think the national security people might be interested, but I do not 
know why we are. You are not asking us to abandon. They are not under 
our jurisdiction now. 

BY MR. CHAPMAN: 

Q. Do I understand that there is an objection or ruling on the question? 

PRESIDING EXAMINER: I don’t want to got off on a tangent here and then 
later try to use that as a springboard. 

I don’t believe that we can properly go beyond that which is in the case. 

764 If he is asking to abandon facilities then there is a question, of course — 
from certain phases there is a question inherently involved. 

But when you go beyond that which is in the jurisdiction of the Com¬ 
mission, I think you are already in another field. 

The only relationship that it has at all is to the dormant estate. 

The dormant estate is held by the national security phase of the govern¬ 
ment. 

Go ahead and outline one or two of them. 

MR. CHAPMAN: All I asked was the number. 

THE WITNESS: I don't have the number in mind. I wanted to point 
out that they did appear on Exhibit 7 or 8. In the legend there is a square 
box entitled "Pump Stations. ” 

BY MR. CHAPMAN: 

Q. I see, sir* A. And as an illustration here is one at Baytown, 

Texas, on the left hand side of the map. Station A, Baytown, Texas. 

Station B at Beaumont Texas is another one. And there are several 
throughout the map here. 
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PRESIDING EXAMINER: Are they in your natural gas rate base for 
any purpose? 

THE WITNESS: I just do not know the answer to that question. 

MR. HARGROVE: Not as such, Mr. Examiner. The dollars rep- 
7 65 resented by properties acquired with the inch lines; but not able to be 

used in natural gas service are in the rate base but not by identificble items. 

These dollars were spread over the cost of the other properties by an 
allocation formula. 

And that cost accounting was proved by letter of the Commission 
subsequently, and the original cost entires were enclosed on that account¬ 
ing. So that in a sense they are, and in a sense they are not. 

PRESIDING EXAMINER: Well, allocation, in effect, diminishes that 
down to their worth, does it not? 

When they start with that they should come out by allocation with the 
net, don't you think? 

I was just trying to test whether there is a basis for putting them in 

here. 

MR. HARGROVE: Well, I don't — I think that a continued line of 
cross-examination on this that I certainly will object to. These particular 
items that he just asked for do appear on this flow sheet. 

MR. CHAPMAN: I think we have already gotten the answer so far 
as I want to know at this particular time in any event, Mr. Har¬ 
grove. 

Except to ask the witness if the same information does not show up on 
Exhibit 7 and it does on Exhibit 8; since Exhibit 7 relates to the system as 
766 it exists today and Exhibit 8 is the proposed rearrangement of the system. 

THE WITNESS: Yes, sir. That same information appears in both 
places. 

BY MR. CHAPMAN: 

Q. So a hasty scan of that will — if I look for the empty box so to 
speak — I can find out which stations are involved? A. Yes, sir. 

MR. LEVENTHAL: May I ask for a clarification of Mr. Hargrove's 
statement with respect to the rate base ? I would like to just ask for one 
question, if it can be answered in one question. 



MR. CHAPMAN: I yield my examination for that purpose. 

MR. LEVENTHAL: Did I understand you to say Mr. Hargrove, that 
when you bought the Big Inch and the Little Inch Pipeline from the Govern¬ 
ment that there were a number of stations on it — the particular number does 
not make any particular difference at the moment - and that you paid for 
all of those stations, and everything else you bought — the mains and right 
of way, and so forth — at $140 million or whatever it was. 

And that then you came to the Commission and said "We are really not 
going to use these, certain ones of these stations, in the gas service busi¬ 
ness; but we want it considered that the money we spent was really spent for 

767 the necessity of maintaining the gas; of setting up gas service; so that any 
monies that might, on an allocation basis, be regarded as part of these sta¬ 
tions which we are not going to use, should still be included in the rate base. " 

That is the way I understood what you were saying. 

I am just trying to find out if that basic understanding is correct without 
going into the details. 

MR. HARGROVE: Basically that is correct. And as I said those 
accounts have been audited by the accounting staff of the Federal Power Com¬ 
mission and approved by the Commission itself. 

MR. LEVENTHAL: Thank you. 

MR. HARGROVE: By letter to Texas Eastern, which letter also speci¬ 
fied the accounting treatment to be given for abandonments or future uses of 
that type of property and with respect to which letter we are acting in 
accordance not only in the proposal here presented but in all cases in which 
that property is affected. 

BY MR. CHAPMAN: 

Q. Mr. Goodrich, these stations indicated on your schematic dia¬ 
gram known as Exhibit No. 1 of your system which are in red along the Big 
and Little Inch Pipelines; were they constructed on sites where there pre¬ 
viously had been oil pumping stations subject to the national security pro- 

768 visions of your agreement with the United States Government? 

A. Some of them were, and some were not. The majority of them were. 

As an illustration of a couple that were not: Station 21-A. 
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Q. That is the one that feeds into the Oakford storage? A. That 
is right. 21-A was constructed on a new site. Station 22-A was also 
constructed on a new site. And Station 24-A. 

Q. I see. A. Station 16 was a separate site. Station E. 

MR. LEVENTHAL: Is that new E? 

THE WITNESS: New E. 

MR. CHAPMAN: That is station E right here at the Castor area? 

THE WITNESS: Yes, sir. 

BY MR. CHAPMAN: 

Q. Now, do you plan to install oil pumping equipment in the same build 
ings that had previously housed the withdrawn natural gas compression equip 
ment? A. I answered that a moment ago in — to the extent that a final de¬ 
termination has not been completely made. Our studies have contemplated 

doing that. And that is the way our original figures were prepared. 

Q. Maybe you did not understand the question I asked you previously 
in its full import. 

What I wanted to know in that question I asked you previously was only 
whether or not you planned to build intermediate pumping stations be¬ 
tween existing stations, irrespective of their -- A. I am sorry. I did mis¬ 
understand your question, Mr. Chapman. 

MR. HARGROVE: I beg your pardon. Does your question now go to 
whether they plan to build intermediate oil pump stations ? 

MR. CHAPMAN: Yes. This is in connection with his breakdown on re¬ 
arrangement of pumping stations. I asked the witness whether this con¬ 
templated new stations. I had meant by that stations intermediate to those 
already. 

MR. HARGROVE: I pbject to that. The question of which stations 
we propose to build pump stations on is completely immaterial to this pre¬ 
sentation, and the issues raised by this case. 

PRESIDING EXAMINER: I don't believe there is any need for argu¬ 
ment. 

MR. CHAPMAN: Unless we want to get into that other one Mr. 


770 Examiner, and of course there I certainly feel I can not only show relevance 
but admissibility as a matter of law.. 



Now I will reserve that question, if I may, Mr. Hargrove, in the 
spirit of our agreement in the hall not to get into that issue at this time. 

And the witness may be subject to that question at a latter date when I 
further cross-examine. 

Is that agreeable? I will withdraw the question. And you withdraw your 
objection. 

MR. HARGROVE: That one I am sure I would object to later also. 

But I will agree that you are not foreclosed from raising that question. 

MR. LEVENTHAL: May I advert to my request for a clarification of 
the previous answer? 

There was a reference made to Station E. and I asked whether the 
witness meant new E. And what I had in mind was that in exhibit 15, which 
is the schedule of retirement on pages 14 and 15 of what was Exhibit X-l, 
schedule 2(b), there is a reference to station New E and a reference to 
Station Old E, both at Castor. 

THE WITNESS: What page? 

MR. LEVENTHAL: Well, it is in Exhibit 15, and you see what was 
formerly No. Exhibit X-l, when it accompanied the application, Schedule 2-B. 

771 THE WITNESS:: Page 1. 

MR. LEVENTHAL: Pages 14 and 15. 

THE WITNESS: I am referring to Station New E, as being constructed 
on a new site, a different site. 

MR. LEVENTHAL: And Station old E is on an old site; is that right? 

THE WITNESS: Yes. There are no gas compression facilities at 
Old E. That is just an identification of a pump station. 

BY MR. CHAPMAN: 

Q For information, Mr. Goodrich, where is the oil pumping equip¬ 
ment which is subject to the national security provisions of your agree¬ 
ment with the United States Government? A. Well, much of it is located 
right where it was the day they quit pumping, in those building which we 
are not using. Where we are using buildings, we have accumulated the equip¬ 
ment at warehouses along our system, usually at a site of a reciprocating 
station where we have two buildings which are identical from the oil opera¬ 
tions. 
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And they are stored in those buildings where we have people in at¬ 
tendance twenty-four hours a day on our property. 

Q. Not in the buildings ? A. Well, on the property where we have 
people attendant. 

Q. Well, of course you have tokeep your compressor running twenty- 

772 four hours a day? A. Yes. But there are not any stored off of 
Texas Eastern's property. That is the distinction I was making. 

Q. Well, have they been removed from a concrete pad and put into 
a building ? 

MR. HARGROVE: Mr. Examiner, I object to going into details of 
what has been done with pump equipment which is subject to national se¬ 
curity provisions. 

Under the terms of the national security provisions, the government 
inspects those once a year. And I submit that it is up to the Department 
of Defense to be satisfied. And it is not a matter of concern to the Fed¬ 
eral Power Commission. 

MR. CHAPMAN: I think that if the — 

PRESIDING EXAMINER: Well, if the witness would say that I think 
he would be satisfied. 

MR. CHAPMAN: I might say at this point that if it were demonstrable 
that these pumps were obsolete equipment that there would be a rather large 
additional investment necessary in order to put this line into economic 
products — into an economic products business. And I think the question 
on that point, therefore, has relevancy, since I propose to direct this 
line of questioning to the present condition of the pumps to serve the pur¬ 
pose of pumping petroleum products in the oil transmission business. 

773 MR. HARGROVE: I think actually he answered the last question before 
I objected. I would object to further questions along that line. 

MR. LEVENTHAL: May we have that answer? 

(Answer read by the reporter.) 

PRESIDING EXAMINER: Put in the answer Yes. 

THE WITNESS: I will answer Yes. 
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BY MR, CHAPMAN: 

Q. Now, Mr. Goodrich, have you or anybody in your department or 
subject to your orders or controls made a personal survey to determine 
the condition of these oil pumps which are subject to the national security 
provisions? A. Yes, sir. Not necessarily anyone within my control but 
people of Texas Eastern. 

Q. But it would be within your bailiwick as chief engineer of the com¬ 
pany to see and know about this and to possibly order it? A. No, I did 
not order it, but I am aware it is done. And it is done regularly. 

Q. What do you mean by "reguarly", sir? A. Regularly we have 
people who inspect this equipment, check it for moisture or evidence of any 
type of corrosion; turn the shafts to be sure that we do not leave the shafts 
774 sitting in one position too long. It is a regular routine operation under 

the operating department procedure. 

Q. How do you account for the salaries that you pay for these people 
under your present system ? 

MR. HARGROVE: I object to the question, 

The question of allocation of salaries on the system as operated at 
present is not at issue in this proceeding. 

PRESIDING EXAMINER: I will sustain the objection. 

I think however, the question probably requires a legal answer. And 
that is that they have got to under :the national security provisions. 

MR. CHAPMAN: Have got to what, sir? 

PRESIDING EXAMINER: Do what they are doing in regard to this 
equipment. 

MR. CHAPMAN: Well, I appreciate that they have to — 

•• 

PRESIDING EXAMINER: I think it ,is a matter of law, and not a 
matter of fact. 

MR. CHAPMAN: I appreciate that they have to keep the equipment in 
good order. But I do not necessarily appreciate that the cost of main¬ 
taining it has to be expensed off to the gas transmission business. 

PRESIDING EXAMINER: I don’t know that it is. I don’t think it is per¬ 
tinent to find out. We are not in a rate case. 
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775 The Commission will determine that; or has determined it. I don't 

know which. But I know it will when the time comes. 

BY MR. CHAPMAN: 

Q. Now, Mr. Goodrich, a little while ago, I started off on a line of 
• questioning with respect to the use of presently existing buildings on your 
gas transmission system from which will be withdrawn a certain amount 
of centrifugal horsepower. 

And I asked you whether or not you planned to put the oil pump units 
into those buildings. 

This is where we had had a little bit of a divergence in the earlier 
line of questioning due to the misunderstanding of my earlier question. 

Now, can you answer me as to whether you have any present plans 
for using exisiting structures on the Little Inch pipeline — along the Big 
and Little Inch system — from which will be withdrawn existing recipro¬ 
cating horsepower for the purpose of substituting and housing oil pumping 
machinery? 

MR. HARGROVE: Mr. Examiner, I am not going to object to that 
particular question. But I do want to point out that the detail we are getting 
into now is nothing more nor less than cross-examination, which would be 
related to a certificate case for the construction and operation of a products 
77 6 pipeline. 

And I don't think we need to go to those limits. I will pass this partic¬ 
ular question. But I am certainly going to object to that basis to the subse¬ 
quent questions in minute detail with respect to what is going to be done here 
and what is going to be done there if for no other reason than it is beyond 
the scope of the direct testimony of the witness. 

MR. CHAPMAN: I will be finished with this — I am practically 
through now. 

THE WITNESS: We do not plan to install any oil pumping equipment 
in buildings where recirpocating equipment will be removed from gas service. 

BY MR. CHAPMAN: Well, what I am trying to understand, 
if you can appreciate my questions, is the item of expense relating to the 
rearrangement of pumping stations. 


Now I assume that if you plan to build new stations in this itemization 
you gave me, you would have said "New Pumping Station" would you not, 
sir? A. Yes, sir. 

Q. So that when you refer to rearrangement of pumping stations you 
are referring to something different than new stations. And if you refer .to 
new stations, then your items of expense would be substantially larger, is 

777 that not correct? A. I think that is correct, yes, sir. 

Q. So that your present plans contemplate the use of existing station 
buildings? A. That is right. 

Q. I understood you a moment ago to say it did not. A. I thought 
your question went to the use of reciprocating stations. 

Q. I beg your pardon. You are absolutely right. I am confused, as 
always, in the inter-relationship between reciprocating and centrifugal. 

Directing that question which I asked you and used the word "recipro¬ 
cating" to a same question using the word "centrifugal, ” your answer 
would then be that Yes, you do plan to use it? A. Yes, we do plan to 
use that. 

Q. Now, I gather from your observations that you do not plan to use 
the buildings housing the reciprocating units? A. For oil pump equip¬ 
ment you mean? 

Q. Yes, sir. That is right. A. No, sir, we do not. 

Q. Well, then, do you plan any new construction at station B, being 
at Beaumont Station E, being the Castor, F, 6, 9, 11, and 13. 

778 

MR. HARGROVE: I object. Unless the question is delineated as 
to whether he plans new construction for gas or for oil facilities. 

MR. CHAPMAN: For oil facilities. 

MR. HARGROVE: I object to the question on the grounds that it 
is beyond the scope of the direct testimony of this witness. 

MR. CHAPMAN: I think this line of questioning is very material 
since I believe there may be a possibility that they have not shown all 
their expenditures in connection with this rearrangement of facilities; 
that there are new pumping stations that he has not given me in the break¬ 
down or itemization — 
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PRESIDING EXAMINER: Well, ask him if he has given you all the 
expenses. 

MR. CHAPMAN: Well, Mr. Examiner, if I may conduct my cross- 
examination in a way to elicit indirectly rather than blunder into a 
question, I would feel a lot happier. 

PRESIDING EXAMINER: You are using a route that is not right, 
though. 

MR. CHAPMAN: I have given you the reason now. And now since 
it is a matter of record, I am compelled to ask the question directly of 
the witness as to whether or not, as I just got through asking, he plans to 
779 build or put in any new buildings at station B, E, F, 6, 9, 11, and 13, 

THE WITNESS: If pumping equipment is required for oil service at 
those locations, it will not be necessary to construct new buildings at all 
of those places, because pump buildings are already existing there from the 
previous oil operations. 

BY MR. CHAPMAN: 

Q. So you plan to use the previously existing pump buildings? 

A. Yes, sir. 

Q. At these particular sites? A. At the sites where they exist. 

Q. Well — A. There aresome of the reciprocating stations, re¬ 
member, which are built on new sites? 

Q. That is right. And they are, if I am not mistaken, the Beau¬ 
mont station and — I think it is this station F and this Station E. A. Not 
the Beaumont station, it is Hankemer Station B. 

Q. Well, Hankemer station B, then. And Station E and F? And 
they are the only ones until you get over in an area of Pittsburgh? 

I think if you will refer to Exhibit 7 you will get a very quick dramatic pic¬ 
ture. 

BY MR. CHAPMAN: 

780 Q. We have station A at Baytown, station B at Hankemer. A. No. 

Q. I beg your pardon. I thought you said the Hankemer station. I 
am using this as a guide, you see. By "This" you mean the fact that the 
square box to indicate a pumping station has no legend inside of it. 
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MR.. CHAPMAN: Could we go off the record? 

PRESIDING EXAMINER: We will go off the record so they can con¬ 
sult. 

(Discussion off the record.) 

PRESIDING EXAMINER: On the record. 

BY MR. CHAPMAN: 

Q. Will you indicate which stations — which pumping stations that 
you presently own not subject to the national security provisions were not 
built on an old oil pump station site or near an old oil pump station site? 

By "near" I mean within a radius of a half a mile or so. A. I don't 
have those particular distances in mind. 

Q„ Not distances; just stations. 

MR. HARGROVE: But you said near; within a half a mile. 

THE WITNESS: When I speak of it being off the property, it might 

be right next door, across the fence, to the original property. 

THE WITNESS: But Station B at Hankemer, Texas, was not built 
on a site previously used for oil operations. 

BY MR. CHAPMAN: 

Q. Let me ask you there: Do you plan to put an oil pump in at Hank¬ 
emer? A. No, sir. 

Q. You do not? A. No, sir. Station E was not built — was not con¬ 
structed on a site previously used for oil operations. 

Q. Now, do you plan to put an oil pump in at that point? A. I 
dont' recall at the moment. 

Q. I think that pretty well takes care of those stations, does it not, 
until we get up east of the Ohio River? And of course we are not inter¬ 
ested in that. A. Let me check that, please, sir. Station 16 of the re¬ 
ciprocating station, was not constructed on the site of the previous oil 
operations; but it is adjacent to it. 

Q. Yes. But there is an existing oil pump on the adjacent property; 
is that not correct? I would say that would be within a reasonable radius? 

A. There is an existing centrifugal station adjacent to the recipro¬ 
cating, which was the site of the previous oil operations, yes, sir. 
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CROSS EXAMINATION (resumed) 

BY MR. CHAPMAN: 

Q. Mr. Goodrich, you mentioned the construction of laterals as an 
item which you will include in the expenses mentioned on page 28 of your 
testimony — expenditures mentioned on page 28 of your testimony. 

Will that mean lines running off the Little Inch? A. Yes, sir. 

Q. Will it mean lines running off the terminals of the Little Inch? 

A. I don’t know what you mean by terminals. 

Q. Well, I understand that you propose to only withdraw that portion 
of the Little Inch system which ends at the west bank of the Ohio River, is 
that right? A. I/think it is the east bank 

Q. East bank. I beg your pardon. Well, the east bank then. A. Yes. 

Q. Do you prQpose to extend the line beyond the east bank of the Ohio 
River? A. Well, we may, yes. 

. Q. Would the term "laterals” include such an extension? A. Yes, 

sir. 

Q So that by laterals, you not only mean lines running off the side, 
but you also mean extensions ? A. By lateral, I meant to imply a line run¬ 
ning from the 20-inch line to some point which the 20-inch line does not 
serve. 

Q. Feeder lines? A. Yes, if you will. 

PRESIDING EXAMINER: Well, feeder might be interpreted to bring 
stuff to the 20-inch; whereas lateral in the sense he just used it would be in 
the sense that we think of natural gas as being tending toward distribu¬ 
tion. 

MR. CHAPMAN: I think w.e understand. 

MR. BRUNNER: May I make inquiry for clarification: Mr. Good¬ 
rich, the laterals that you referred to just a moment ago in response to 
Mr. Chapman's questions are laterals proposed to be constructed after the 
Little Inch is converted, if it is converted? 

THE WITNESS: Yes, sir, that is wliat we are talking about. 

BY MR. CHAPMAN: 
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Q. Now, Mr. Goodrich, what is the operating pressure of the Little 
Inch line at the present time? A. 750 pounds per square inch. 

Q. And what is the maximum operating pressure of the Little Inch 

line ? 

MR. HARGROVE: At this time? 

799 THE WITNESS: At this time? 

MR. CHAPMAN: At this time. 

THE WITNESS: 750 pounds per square inch. 

BY MR. CHAPMAN: 

Q. Has the maximum operating pressure of the Little Inch pipeline 
ever been greater than 750 pounds per square inch? A. No, sir. I do 
not believe that it has. Of course when I refer to an operating pressure of 
750 pounds, that does not mean that the whole line is subjected to that pres¬ 
sure, but only at the compressor stations right after the discharge from 
the station; that is where you have the maximum pressure. 

Q. That is the maximum compressor capacity. A. That is the max¬ 
imum pressure. 

Q. Maximum pressure? A. Right. 

Q By that do we mean that the maximum pressure that the pipe will 
stand? A. I said operating pressure. 

Q. Then I said — well, all right. I will ask you: what is the max¬ 
imum pressure that the pipe will stand? A. Well, we have had it on test 
up over — some of it up over 1500 pounds. 

Q. Per square inch? A. PSI, yes, sir. 

Q. What tests would those be ? A. Hydrostatic tests, which you have 
been referring to. 

Q. Those are the ones that were conducted in 1950; is that right? 

A. Well and other times besides 1950. 

Q. Has the line been tested since 1950? A. Some sections, yes, 

sir. 

Q. And these sections showed a pressure — were able to withstand 
a pressure of 1500 pounds per square inch? A. Where we raised the pressure 
to that amount, yes, sir. 


Q Oh, you put in a different type or a new type of pipe in order to 
raise the pressure? A. No, we raised the pressure inside the pipe line 
to 1500 pounds. 

Q. Oh, I misunderstood you. 

MR. BRUNNER: May I ask a question. When you speak of the maxi¬ 
mum working pressure; are we to consider that as coming within the same 
term as maximum allowable working pressure? 

THE WITNESS: Yes, sir, I think that is right. 

801 MR. BRUNNER: Thank you. 

BY MR. CHAPMAN: 

Q. Now, I have one more question, I think, to ask of you. 

You have mentioned in your direct testimony that the Little Inch — that 
the removal of the Little Inch facilities from your gas transmission, that 
this will reduce that portion of your gas transmission business subject 
to the national security provisions of your original acquisition of the Big 
and Little Inch pipe lines; is that right? A. Certainly, that portion of 
the line that is removed from gas service, yes, sir. 

Q. Yes. But, the Little Inch line itself still remains, irrespective 
of what use you devote it to, subject to the national security provisions; 
does it not? A. Yes, sir. 

MR. CHAPMAN: I have no further questions at this time. 

PRESIDING EXAMINER: Mr. Brunner? 

CROSS EXAMINATION 
BY MR. BRUNNER: 

Q. Mr. Goodrich, you heard Mr. Marvin's testimony the other day, 

I believe, did you not? A. Yes, sir. I think I did. 

Q. And you recall he referred to the existence of a certain bottle- 

802 neck extending from I believe Castor, Louisiana, up to Little Rock, 
Arkansas. Did you hear that testimony? A. Yes, sir, I am sure I 
did, yes, sir. 

Q. Have you taken any steps, or undertaken any study with regards to 
removing that so-called bottleneck by means of looping or other — or the 
introduction of other facilities such as additional compressor capacity 
and that sort of thing? A. We have not made any studies for that purpose, 
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Mr. Brunner. And the word ’’bottleneck" got into the testimony as being in 
a specific location. Actually even if you could get additional gas to Little 
Hock, the bottleneck as far as the capacity of the system is concerned would 
still exist north of that. 

Q. In other words, if you did remove it at one place, it follows right 
up the system as a result of the removal; is that correct? A. This is 
right, sir. 

Q. Now, what studies, if any, have you made, or have you had made 
under your supervisions, if any, with reference to the expansion of the 
Little Inch line that is proposed to be abandoned, capacity-wise? A. Well, 
on the Little Inch only, you mean, Mr. Brunner? Or the original Big and 
Little Inch system ? 

803 Q. Well, in combination with the system as a whole, or with the Big 
Inch line, so-called? A. Well, I think that we have had a study made at 
one time, several years ago, on the lower portion of the 20-inch line at the 
time we were considering the gas which was to come from the Wilcox 
trend as to whether to follow the existing right of way or whether to con¬ 
struct the line that was later approved and later constructed. 

North of that point, we have made no studies for expansion of the Big 
or Little Inch, or the combination of the two, beyond its present capacity, 
as far as I can recall. 

Q. Are you in a position to state for the record why that has not 
been done? A. Yes, sir. That has not been done because of a manage¬ 
ment policy or decision that we would not construct any facilities on this 
property subject to the national security provisions which, if those pro¬ 
visions were activated, would leave sections of property isolated from the 
main — isolated along that system not connected and in no way fitting into 
further delivery of gas by Texas Eastern to its customers. 

Q. When you say sections of isolated, I wonder if you would for 
the record, please, indicate just what sections you had in mind? A. Well, 

804 any expansion above this present capacity could not be done by com¬ 
pression alone. It would require a certain amount of looping. And unless 
the expansion required a complete loop from one end of the system to the 
other, then, the partial loop between each pair or each two compressor 
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stations would be isolated after activation of the dormant estate . And 
they would not be connected to each other. And there would just be some 
little streaks of pipe scattered across the country. 

Q. I understood yesterday or the other day from Mr. Marvin's tes¬ 
timony that in the event the Little Inch line was abandoned, that there would 
be two communities ; that would not be served with existing 

facilities, and that substitute facilities would have to be installed. 

And I am now referring to — I believe it is Newton, Texas, and 
Hampton, Arkansas. Are you familiar with that situation? A. Yes, 
sir, I am. 

Q. What is the plan of the company, if you know, with reference 
to continuing to render service to the two communities to which I have re¬ 
ferred? A. Well, in this — in our planning of this rearrangement of the 
gas facilities we certainly recognize our obligation to continue service 
to these communities. 

805 And as a result we have included, in our capital cost requirements, 

projected in our exhibits, the construction of a pipeline from each of these 
towns to the gas system of two other gas companies. In relation to New¬ 
ton, Texas, it has been projected to tie in with the United Gas Pipeline com¬ 
pany system, and in connection with Hampton, Arkansas, it will tie into the 
Arkansas-Louisiana Gas Company. 

Q. I take it from the statement you just made that Texas Eastern 
Transmission Corporation, then, will not directly serve these commun¬ 
ities, is that right? A. We will build the line, yes, sir: and I do not 
know how the negotiations may finally turn out; but we wiH either purchase 
gas from Arkansas and United Gas, or exchange gas with them at some 
other point on the system so that the deliveries will be made. 

Are the lines that you have just referred to the subject matter of the 
application in this proceeding, or a part of it, possibly, I should say? 

A. I believe they are, sir. 

MR. HARGROVE: Counsel, the line to Hampton, I think, must be 
considered to be part of the subject matter. Newton, being within the 
state of Texas is an intrastate sale of Texas Eastern, and I do not know 


that we could necessarily consider that line of Newton to be within the sub¬ 
ject matter. 

806 But as Mr. Goodrich has stated, the cost of both lines whether so 
considered or not, are included within the total capatal estimate and 
Mr. Naff will testify with respect to policy arrangements. I might add 
one point that might clarify the thing. 

Texas Eastern's tariff reflects that in Hampton, Arkansas, Arkansas- 
Louisiana Gas Company serves that town. 

So that is not a service by Texas Eastern. That is a service by 
Arkansas-Louisiana Gas Company. So, in building a line, Texas Eastern 
will be connecting two separate properties of Arkansas-Louisiana. 

MR. BRUNNER: Thank you, Mr. Hargrove. 

BY MR. BRUNNER: 

Q. Now, on line 12 on page 2 of Schedule 1 of Exhibit 11, there 
are certain figures contained there for the years 1957, 1958, and 1959, bear¬ 
ing upon the estimated costs of stations, supplies, and expenses for the 
years to which I have referred. 

Now, can you tell me, taking the figure for 1957, which is $11 million 
in round figures, as being the estimated expense for electric power, sup¬ 
plies and fuel oil, just what portion of that is electric power costs and what 
proportion is fuel oil cost? And give me if you can, the figures for the 
ensuing years, 1958 and 1959. A. This exhibit is before the rearrange- 

807 ment, Mr. Brunner. 

Q. Yes, sir. It is before the rearrangement? A. Yes, sir. 

Q. And it is page 2 of schedule 1 of Exhibit 11? A. You are talk¬ 
ing about line 12? A. Yes, sir. For 1957, the electric power is esti¬ 
mated at $9,447,900. The supplies and expenses, which includes the oil, 
is $448,900. Are those the breakdowns you wish, sir? 

Q. Yes, sir. That is quite correct. A. For 1958, the correspond¬ 
ing figures would be electric power, $9, 445, 800. Supplies and expenses 
$351, 500. For 1959, Electric power is estimated at $8, 692,000 and the 
supplies and expenses at $356,900. 
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Q. What was the first full year of operation of the Big Inch and 
Little Inch line by the Texas Eastern Transmission Corporation? A. 

I guess the first full year would be 1946. 

Q. I think that is correct, sir. Let me ask you: Did the company 
incur any difficulty, to speak of? During the year 1947 in its operations 

808 of the Big and Little Inch line? A. I am thinking now of breaks in the 
line due to inferiority of pipe and construction in general and that sort of 
thing. 

A. I think we did have some failures in 1947. I don’t recall how 
many or how serious they were; but I think there were some that occurred 
in a year. 

Q. What was your operational experience in the year 1948, looking 
at it from the same standpoint? A. As I recall it, it has been some time 
since I thought about these particular things: that in 1948 we had activiated 
more compressor stations on the line and increased the through-put con¬ 
siderably. 

And as the increasing pressures affected more of the pipe line, we 
began to have more failures in the twenty-inch line. 

Q. Was it necessary as a result of the conversion from oil to na¬ 
tural gas for the company to clean the line or purge the line as a result of 
the change-over? A. Yes, sir, it was. Not so much the purging as it 
was the cleaning. The 20-inch line did not present as much of a problem 
as the 24-inch line did from that respect. 

Q. I notice at page 17 of your testimony. You say there in the latter 
part of the third paragraph from the bottom of the page: 

809 "The expense of lubricating oil supplies and expenses is related 

to the number of compressor units in operation, and the loads on the 

station. And these estimated costs were based on historical performance 
of our equipment. 

I wonder if you can for the record just tell us what historical — 

A. Excuse me, sir. I am on page 16. I think you said 17. I just did not 
pick it up. Thank you, sir. 


Well, of course, Mr. Brunner, we run a continual analysis of 
operating expenses month by month. 

So we have actually all the months from the time the system went 
into operation to re-use or to use as future estimated data. 

The particular ones that were used at — used in the preparation of 
this one — or rather the particular period, I should say — I believe we used 
the year-ended March 31, 1954. 

Q. Was there any particular reason for using that year? A. None 
other than it was the latest information available on a long period of time. 

Q. Then, in projecting your estimates of cost that I have just re- 

810 ferred to, did you assume that the cost of electric power and the cost 
of fuel oil would remain constant? 

Or did you give consideration to the potential possibility of the in¬ 
crease, we will say, for example, in fuel oil? A. In reference to fuel oil 
we are talking about lubricating oil? 

Q. Yes. A . No. We made no analysis of what lubricating oil itself 
might cost. The actual computation was made as a percentage of the operating 
expenses of the historical — from the historical data in allocating cost to a 
station. 

Q. And you took your electrical power costs as of the year of 1954, 

I assume, from what you have said? A. The electric power costs were 
those related to the contracts in effect at each location. 

Q. And those contracts continued through what period? A. Well, 
some of them continued through 1967: some of them expire — one of them 
in particular — expires in 1957. 

And there maybe one or two shorter termed ones. I don't recall 
at the moment. 

Q. Now the present existing contracts for electric power: Are they 
subject to cancellation by appropriate notice on the part of Texas Eastern 

811 Transmission Corporation? A. Well, I can check one of them and 
see. 

Q. What I have in mind: As I understand your testimony you are 
going to incur substantial savings as a result of being able to do away 
with certain centrifugal compressors? A. Yes. 
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Q. And it is on that basis that I am making this inquiry? A. I do 
not think they are subject to cancellation, but I would like to check that, 
please. 

Q. Well, I don’t want to make an attorney out of the witness, Mr. 
Hargrove, or ask him to give a legal opinion as to what a contract may 
or may not show. 

But I am interested in trying to ascertain whether or not the saving 
in electric power will be achieved as suggested here in the light of the 
contracts that the company has entered into. 

If you have some other way that you might suggest my approach 
to it, I would be glad to have it. 

MR. HARGROVE: Maybe if we could defer that question until the after¬ 
noon recess, Mr. Goodrich might have a chance to look over these and 
confer with other members of the staff, and will be prepared to answer it 
after the afternoon recess. 

PRESIDING EXAMINER: It may be that there are other possibilities. 

812 MR. BRUNNER: The only thing we have here is that somebody has 

made a statement that they are going to, 

PRESIDING EXAMINER: Yes. You want to know how? 

MR. BRUNNER: Yes, I want to know how they are going to do it. 

MR. HARGROVE: If we may defer that until after the afternoon 
recess, we can look it up. 

BY MR. BRUNNER: 

Q. Now, why did you assume that the cost of fuel oil would remain 
constant in so far as the price of 1954 as related to the year of 1958? A. 
Because in the way our estimates were prepared, we were working in per¬ 
centage figures and not in the unit cost of a gallon of lubricating oil. 

Q. I wonder for my enlightenment if you will tell me what you mean 
by the statement that you were working in percentage figures — or when you 
say "We were working in percentage figures. " 

In other words, please tell me for the record just what you did. And 
if you can give us an example, I would appreciate it. A. When I said per¬ 
centage: actually what we did on this no-conversion — or rather no-conversion 
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estimate — we took the latest 12 month figures which totaled $334, 200; 

813 the same equipment would be in operation in 1958 -- through 1958, 
the period contemplated by the exhibits. And therefore, we projected 
that same cost through 1958. 

Now, lubricating oil itself I do not have the breakdown on, between 
that and other supplies and expenses. 

But, the supplies and expenses and lubricating oil vary from month 
to month. And they average out. I mean each increment of those three, 
which go to make the total cost of supplies and expenses which we have 
estimated, vary from time to time. 

And there fore this is an averaged-out figure for the latest 12 months 
which we had available to us on all of the reciprocating units on our system 
which will be the same ones proposed to be in 1957, 1958 and 1959. 

Q. And from your knowledge of the price of fuel oil, using that — 
or lubricating oil, using that as an example, would you say that the price 
from 1948 through 1954 has been constant? A. No, sir, it has not been 
constant. But is has been up and down. That is it has been fluctuating in 
both directions. 

PRESIDING EXAMINER: Has the average been stable? Has it averaged 
out on a stable basis? 

THE WITNESS: I just don’t know. 

814 PRESIDING EXAMINER: That was your assumption, was it not? 

THE WITNESS: The assumption was that the average — that the cost 

for the previous 12 months would be — would remain the same during the 
next five years.. 

PRESIDING EXAMINER: Do you know what the average of the year 
prior to the last year was? Was it up or down, or about the same? 

THE WITNESS: I did not inspect that, sir. I don’t have a breakdown 
on that item, I don't have them. 

MR. LEVENTHAL: May I ask a question for clarification, please, 

Mr. Brunner? 

MR. BRUNNER: Yes. 
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MR. LEVENTHAL: Mr. Goodrich, you referred to the fact that you took 
the figures at reciprocating stations? I thought I heard you say that a mo¬ 
ment ago. And assumed that they would hold constants. Did you mean all 
compressor stations? I am talking about the lubricating oil supplies. 

THE WITNESS: Well, I really meant all stations, Mr. Leventhal. 

But most of all the lubricating oil consumption is at a reciprocating station. 

MR. LEVENTHAL: But there is some at centrifugal stations too. 

THE WITNESS: Yes, there is a little bit used there. 

815 BY MR. BRUNNER: 

Q. At page 18 of your testimony, the first full paragraph, at the 
top of that page — 

MR. CHAPMAN: Mr. Brunner? 

MR. BRUNNER: Yes, sir. 

MR. CHAPMAN: There is a question pending from the Examiner 
that the witness has not answered. 

MR. BRUNNER: Would you go back, Mr. Reporter, and read the 
examiner's inquiry so as to ascertain whether it has been answered? 

THE WITNESS: I have found a breakdown, a further breakdown to 
this supplies and expenses, Mr. Brunner, if you would like me to read you 
some additional figures. 

MR. BRUNNER: What breakdown are you referring to? 

THE WITNESS: These are inmy work papers. 

MR. BRUNNER: Yes. 

THE WITNESS: The breakdowns — this total of $334, 200 for the year 
1954, which is the latest twelve months on the system. 

MR. BRUNNER: All right. 

THE WITNESS: For 1957 — wait a minute, I don't know whether 
I made that clear or not. I gave you a breakdown a moment ago of com¬ 
pressor station supplies and ejqpenses consisting of three items — electric 

816 power, supplies and expenses. Now, I was going to break down that supplies 
and expense item a little bit. 

MR. BRUNNER: All right. 
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THE WITNESS: And it was not the same for each year as you can see 
from those figures which I read to you a moment ago. 

THE WITNESS: I can break it down between lubricating oil and other 
supplies and expenses, which I think is the question you were getting to. 

MR. BRUNNER: All right. 

THE WITNESS: Lubricatin g oil is estimated at $115, 200. And the 
other expenses at $228,700, the sum of which is the $339, 900 figure which 
I read earlier. For the year 1958, the corresponding figures: 
lubricating oil $118, 000; supplies and expenses, $233, 500. For the year 
1969: the corresponding figures for lubricating oil, $119, 200. Supplies 
and expenses $237,700. 

And the total of those should check with the figures which I gave you 
earlier. 

BY MR. BRUNNER: 

Q. Now, addressing your — that carried through the three years? 

A. Yes, sir, that was the three years. 

MR. BRUNNER: Let's go back to the examiner's inquiry that I re¬ 
ferred to . 

817 PRESIDING EXAMINER: All I asked was whether he knew whether the 

average of 1953 was lower or higher than the average cost of 1954. 

THE WITNESS: I do not know, sir. 

PRESIDING EXAMINER: In other words, you stood on the assumption 
that it would be constant? 

THE WITNESS: Yes, sir. 

BY MR. BRUNNER: 

Q. Now, on page 18 of your testimony, particularly that paragraph 
referring to line 14, I note that there your estimate for transmission, maps, 
and records is estimated for the three years at $154, 200 for each year. 

Your testimony continues to state "this estimate is based on the ex¬ 
perience of the company and is arrived from the base year. "It includes 
both labor, supplies and expenses. " 

Will you tell me in detail just what you did to arrive at that figure, 
having inmind, in particular, the experience of the company, what you 


mean by the base year, and what you assume with regard to the cost of 
labor. 

I might say, Mr. Witness, that the line I refer to runs through the 
years of 1957, 1958 and 1959, and assumes no conversion, as indicated 
by page 2 of schedule 1 of Exhibit 11. A. It will take me just a second 

818 here. But I will have it in just a moment. 

We made an estimate for the year 1954 which we refer to in the testi¬ 
mony as the base year, and then the maps and records were taken from 
the estimated things and taken as a percentage — I mean taken from the 
estimated year, and taken as a percentage of certain other expenses for 
that year. 

Then that was projected in the year 1957, 1958 and 1959 as related to 
the same operating and maintenance expenses estimated for those years. 

And the percentage was applied to determine the maps and records 
expense as related to the estimated years 1957, 1958 and 1959. 

For the year 1954, we took our main labor, which consisted of the 
actual people on our pay roll, and, with the current salaries in effect, 
to determine the total cost of labor of the pipeline department. This is 
an example of the procedure which we went through, sir. 

To that, we added an adjustment factor which amounted to 21 percent 
to compensate for part-time employees, replacements for sick leaves, and 
advantages, and labor expense, and labor costs of some employees which 
were charged to capital costs or to other departments of the company and 

819 not to the operation of the pipeline itself. Or in reverse, if they 
came from the other department, they were charged in. All of these 21 per¬ 
cent takes care of the additional personnel. 

I mean the reduction in cost of the labor which normally, if every man 
on thepipeline payroll worked twelve months, would give us a higher figure 
than our actual expenses would indicate. 

So we take out this 21 percent because they worked on other things. 

And the cost s are capitalized. 

Then on the supplies and expense, there is another test we made of 
the Mains operation. 


The mains operation, including labor and dispatching, supplies and 
expenses for both of them, total $499, 800 on that computation. 

I should have continued my previous one on the labor only for a 
moment. After we got the total labor applicable to maintenance to the 
pipeline, we broke that down between operation and maintenance on the 
basis of a percentage actor, and the percentage factor was obtained from 
the latest 12 months actual costs ending March 31, 1954. 

In applying those percentage to the labor item which we built up by 
personnel, that gave us allocation of $604, 800 to operation of the mains’ 
labor, and making a similar analysis for dispatching of mains, we got 
$604,800. 

820 Q. This $604,000 that you refer to, what was that — what does that 
reflect again? A. It really does not enter into the computation that I 
am working through for you. But I used that, since I had it on that page; 

I referred to it to make a similar type of analysis to get the amount of labor 
allocable to dispatching or from the base pipeline department personnel 
estimate. Then, this $604,000 — you have the $604,800, Mr. Brunner? 

Q, Yes. A. Then we broke that down, since that was the total 
labor allocable to the operation of the mains; we broke that down between 
mains and disptaching, on the basis of percentages determined from the 
latest 12 month financial report or experience of the company. 

And I did not plan to read those figures. But if you want them, I will 
be glad to. 

Q. I don't think so. Tell me this right at this point: you have used 
consistently throughout your testimony here certain percentages apparently. 
At least you have referred to certain percentages. A. Yes, sir. 

Q How do you arrive at those percentages? Did you have some 

821 particular formula or are they merely a judgment figure? A. No, sir. 

If I can stay with this item we are discussing here and use some actual 
figures from my work papers, I think I can show that. The calculation of 
annual labor expense of the pipeline department by personnel and salaries 
were there was this 21 percent factor gave me a figure of $1,056, 800 for 
the year 1954. 


Now then, I went back to the latest 12 months financial figures from 
the books of the company and got actual operating expense, or rather 
the actual dollars charged to operations and the actual dollars charged 
to maintenance. 

And I took those two and — I took the sum of those two and divided 
it into each one of those items individually and got a percentage of 57 
percent of the labor, spent on operations and 43 percent of the labor was 
spent on maintenance which totals a hundred percent. 

Then, taking the operation -- and then taking a total operating labor 
and then finding the relationship between that figure and the money that was 
spent for the work-out on the pipeline and in dispatching the pipeline and 
again taking actual figures, I got percentage of 65 percent of the operating 
labor charged to the main line, 35 percent charged to dispatching. 

Then, coming back and applying these percentages to this$l, 056, 800 
which was the estimated cost of the pipeline department for the year 1954, 
822 I got -- I applied 57 percent to that figure, and also 43 percent. And that 
gave me the breakdown between operating and maintenance. 

The first computation, using 57 percent, would give me $604, 800, 
which is the figure I read you a few moments ago. Does that answer the 
question about percentages? 

Q. I think it does. I do want to ask you, however: I assume from 
your testimony -- with reference to labor at least -- that you have con¬ 
sidered that to remain constant, using whatever figure it was in 1954 and 
projecting your estimates through 1957, 1958 and 1959, is that correct? 

A. That is correct. 

Q. What does that item show for 1954 on the books of the company, so 
that we might compare the two? A. Actually? 

Q. Yes. A. I have ten months actual, of course, and two months 
estimated, since the year is not quite over. That was the latest figure avail¬ 
able. 

Q. You used the figures for 1954, did you? A. That was an estimate 
for the year 1954 at the time I prepared it. 
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Q. Yes. And what were the ten months actual so far as expenses 

823 incurred? A. The estimate which I used was $604, 800 for the year 1954. 

Ten months actual with only two months estimated indicate that the 
labor — mains labor item will be $535,700. 

PRESIDING EXAMINER: Is that ten months? 

THE WITNESS: Ten months actual and two months estimated. Which 
indicates that our estimate is a little high, if that is borne out. 

MR. CHAPMAN: May I ask a clarifying question? 

MR. BRUNNER: Sure. 

MR. CHAPMAN: You are using an estimated expense for your ten 
months actual and two months estimated; is that correct? 

THE WITNESS: No, sir. At the time we prepared the exhibits in 
this case, it was back in thespring. 

MR. CHAPMAN: Yes. 

THE WITNESS: So I had to estimate the year 1954. 

MR. CHAPMAN: I see. 

THE WITNESS: Now then, we know what some of the costs were; so 
we go back and get the actual cost and estimate only a shorter period — 
one month, two months, or — at the time this was made, it was two months 
— and compare the year 1954 as it is actually working out against the year 

824 1954 as we estimated back at the first of the year. 

MR. CHAPMAN: I understand. You say now your estimates were 
actually a little bit high? 

THE WITNESS: For that particular item. 

MR. HARGROVE: You said a little bit high. How much? 

THE WITNESS: $69,100, in that particular item. For the total year — 
I mean for all expense items, Mr. Brunner for the year — while I have got 
this comparison in front of me, you might be interested - the total estimate 
of all operating and maintenance expenses for the year 1954, we had esti¬ 
mated at $17,429, 300. 

Ten months actual and two months estimated now would indicate that 
the total transmission operation and maintenance expense will actually 
work out $16,780, 600, which says that the estimate was over actual cost 
by $648,700. 
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Now, addressing your attention to Exhibit 11, page 2 of Schedule 1, 
and those items that relate to maintenance, assuming no conversion and 
relating to the years of 1957 through 1959, I take it that the figure of 
$2, 259, 900 under the year of 1957 for maintenance reflects the maintenance 
for both the Big Inch and the Little Inch line; is that right? A. And also 
the thirty-inch line. The entire system of Texas Eastern. 

825 Q. Do you maintain your books in such a fashion that you can break 
down the maintenance as between the thirty-inch, the Big Inch and the Little 
Inch for the year 1957? Or could you take the year of — A. I don't 
think we maintain the books in that manner. But the time sheets, of course, 
you could go back -andts6e whether the people were working and probably 
get it. But we do not maintain the books that way. 

Q. Let me say this: for the year of 1954, did the company for the 
ten months actual that you have been referring to keep its books so that 
you can give me the maintenance costs as between the thirty-inch line and 
the Big and Little Inch line as reflected for that year, that I have just re¬ 
ferred to for the ten-month period? A. No, sir. But I can tell you 
how we arrived at it for deducting those expenses out of our expenses when 
line is retired. 

Q. Well, tell me this: If you were to at this time attempt to delineate 
out as between the three systems — if you care to bear with me with that 
expression — what would be reflected in the way of dollars for the year 
1957 as between the 30-inches, the Big Inch and the Little Inch, with ref¬ 
erence to maintenance? A. I don't have it in that form. And I didn't 
work it that way, sir. 

826 Q. We will come back to that a little later. Tell me this: how did 
you arrive at the figures shown on Schedule number 2, page 6, of Exhibit 
11, having to do with maintenance for the year 1957 as projected by you, 
the amount of $2, 055, 200? 

Now, reflected there, I take it, is the operation, assumed operations, 
after conversion of the Big Inch line and the 30-inch Line; is that correct? 
A. That is right. The way I did that was to develop some unit costs of 
operation and maintenance per mile of pipe for various sizes, based on 
the records for the last twelve months of our system. 
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Some of the expenses, we say, vary with diameter; some of them 
with mileage or distance or length. And from an analysis of that, we 
came out with a cost of a 24-inch line, the total cost of operation and 
maintenance at so many dollars per mile. We also developed the cost of the 
20-inch line at so many dollars a mile. We also got a cost for a 30-inch 
line. And actually we developed it for other sizes, but those are the only 
important ones. 

Then we took the miles of pipe which were going to be retired from 
the Little Inch system, multiplied it by the cost per mile, and that gave 
us the total operating and maintenance expense to deduct for that size line. 

Then, after the rearrangement of the facilities, we again looked at 
the miles of pipe that would be in service under that arrangement and 
applied the unit cost to the total miles of pipe that would be in service 
under the rearranged system. And using the same unit cost we got the 
comparison which you are asking about. 

Now, you say you developed certain unit costs. Now, what data 
did you use in developing those unit costs; that is, as to what period did 
you address your attention to costs? A. We took this base year of 
1954, which had certain adjustments and things built into it and estimated for 
the year 1954. And then taking those items and breaking them down between 
mileage and diameter to a lump basis, we were able to derive these unit 
costs related to the miles of pipe in the system for the year 1954. Then 
we got that down to a per-mile basis; and then those were the costs that 
we used in the property to be retired and that to be rearranged. 

Actually we did not apply it to the property to be retired; we applied 
it to the property remaining in gas service, with no rearrangement of 
facilities and the property in gas service on the rearranged facilities. 

Q. Did you give the same consideration to the unit cost of operation 
on the 30-inch line, the Kosciusko line, as related to the unit cost of 
operation on the Big Inch Line? A. The cost of a 30-inch line was de¬ 
veloped in the same manner from the base year 1954 since all of the costs 
are incurred on the system where we have various sizes of pipe in opera¬ 
tion. 
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828 Q. You did not give any greater consideration to the unit cost on 
the Kosciusko Line as a result of that being a line recently constructed 
as related to the unit cost on the operation of the Big Inch Line ? 

A. No, sir, we did not do that. 

MR. CHAPMAN: May I ask a clarifying question? When you talk 
about rearranged facilities, are you including the new South Louisiana 
Line in this? 

THE WITNESS: Yes. 

MR. CHAPMAN: The way you said it, I was not sure. 

MR. HARGROVE: I don’t think I fully understood your question about 
you didn't give any greater consideration to the 30-inch line than you did 
to the 24-inch line. Did you mean by greater consideration, whether the 
cost per mile on each line was the same? 

THE WITNESS: No, 

MR. BRUNNER: Well, in effect, yes, I think it is common knowledge, 
Mr. Hargrove, to all of us who are concerned with Texas Eastern that the 
operational aspects of the Big Inch Line has been one at times not too 
desirable from the standpoint of inferiority of pipe and so forth that was 
utilized in the construction of that line. And I was wondering whether or not 
he considered the operational aspects of the inferiority of pipe or pipe 
efficiency as compared to a new line recently constructed such as the 

829 Kosciusko Line? 

THE WITNESS: I did not. And that was because we were working with 
the latest twelve-month figures, adjusted for 1954 in front of us. And we 
have had very little costs of that character related during that period of 
time. 

Now, if we had been working with the period 1951 or some other 
period, why, he would have had to make some adjustments. 

BY. MR. BRUNNER: 

Q, Wherever there appears in your testimony the term "base years," 
are we to assume that the base year that you mean is the year of 1954? And 
as of that time period, that would include ten months of actual operation 
and two months of estimated cost? And as I say to you, wherever the term 
"base year" appears, are we to assume that it means that? A. No, sir. 
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830 Q. There is some variation in its meaning? A. 1945 is correct. 

But at the time we made the estimates which later became exhibits in 
our application which was filed in the summer — June or July — we made 
an estimate for the year 1954 based on the then latest actual date available 
to use. 

And we said that is the base year from which we will develop cer¬ 
tain unit costs. So the year 1954 is the base year; the estimated 1954 
is the base year. 

Now, then, ten months had gone by in 1954; so we made an analysis to 
see how the actual costs were running against the estimate cost for that 
year, for that period of time. 

BY MR. BRUNNER: 

Q. But the base year as we are to consider it, the year 1954, as 
far as these exhibits are concerned, reflects an estimated cost of what¬ 
ever it may apply to? A. Yes, sir. 

Q. Is that correct? A. Yes, sir. 

MR. BRUNNER: I have no further questions. 

PRESIDING EXAMINER: Any further questions of Mr. Goodrich? 

(no response) Any redirect? 

MR. HARGROVE: Yes. May we have a recess first? 

831 PRESIDING EXAMINER: Yes. 

(Whereupon, a recess was taken at 3:05 p. m. to 3:35 p. m.) 

PRESIDING EXAMINER: The hearing will resume. 

MR. HARGROVE: Mr. Goodrich, before going into any redirect, 
did you have an opportunity during the recess to get any information about 
the expirations of power contracts that Mr. Brunner had inquired about? 

THE WITNESS: Yes. Of course, none of the contracts apparently 
can be cancelled as long as we are maintaining and operating in gas serv¬ 
ice. We cannot just stop and cancel a contract. All of them, of course, 
have cancellation clauses upon termination of the primary term of the con¬ 
tract. 

MR. BRUNNER: Well, that is not very helpful, is it, Mr. Goodrich? 

THE WITNESS: I don’t know. 
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FURTHER RECROSS-EXAMINATION 
BY MR. BRUNNER: 

Q. Well, the point is: you are going to have a net decrease in elec¬ 
tric power, I believe, of some $3,000,000; is that it? Is that about the 
savings that would be made when you do away with these centrifugal com¬ 
pressors? A. Yes, sir. I think that is indicated. 

Q. I think the exact figure used in your testimony is $3,702,700. 

832 Now, all I am trying to test here is: what is there in this record to 
show us — when I say "us" I am speaking of the staff here and all parties 
concerned -- that you can achieve that saving other than your testimony? 

Is there any backup data that we can address our attention to whereby we 
can come to the same conclusion that you have here with regard to this 
savings? Undoubtedly you arrived at the figure in some fashion. 

A. I was thinking about the testimony in the exhibits. I doubt if there is 
anything there that you can check the computations on in the testimony in 
the exhibits. The reduction in horsepower does not come about so much 
in being able to cancel power contracts I mean the reduction in electric 
power costs does not come about so much in being able to cancel power 
contracts, as it does in a reduction of horsepower or kilowatt requirements 
for pumping gas, both before or after conversion. As indicated in the 
year 1959 before conversion or before rearrangement of the facilities, there 
is a reduction in electric power costs brought about entirely by a reduction 
in through-put estimated for that particular year. 

Q. How many contracts are involved so far as the purchase of elec¬ 
tric power is concerned? A. Approximately twenty. Between fifteen and 
twenty, I would say. 

833 Q. Have you studied those contracts yourself? A. I have at one 
time or other. I have not just recently. 

MR. BRUNNER: Mr. Hargrove, you see what I am trying to get at, don't 
you? In other words, it is true, as I understand it by his testimony that 
it may not be because of the reduction in the purchase of electric power 
necessarily that this $3,000,000 will be achieved alone on that basis. 


636 

But the thing that is disturbing me as of this time is whether 
or not you are going to have to take or pay for electric power, over and in 
excess of that which would be required by the operational aspects of the 
company in the event the Little Inch Line is abandoned and the new facilities 
are constructed and placed in operation. 

MR. HARGROVE: Mr. Goodrich, can you give us some information 
on that? 

THE WITNESS: Yes. I will be glad to answer that. Sir, in our 
exhibits, or in the figures which were worked up for this case on the 
gas transmission phase of it, after the rearrangement of the facilities, 
there will be certain places where we will not be using energy equivalent to 
the minimum bill provisions of the power contract. But those minimum bills 
are included in the power bills presented in this case. And they still show 
a reduction of service — I mean a reduction in costs of electric power. 

834 BY MR. BRUNNER: 

Q. Then, you have considered the fact, I take it from what you have 
just said, that you are going to have to purchase electric power in excess 
of that which may be needed in the operation of the system as it may be 
operated in the event the new facilities are not constructed? A. As a 
gas system, yes, sir. 

Q. And even giving consideration to that aspect of it, you come up 
with a certain savings in the event you go to the operations as proposed 
by the Applicant in this proceeding; is that correct? A. That is correct, 
sir. 

MR. BRUNNER: That is all. 

REDIRECT EXAMINATION 
BY MR. HARGROVE: 

Q. Mr. Goodrich, there have been questions addressed to certain 
other witnesses in this proceeding from time to time which are far more 
within the scope of your consideration than theirs. And I will ask you for 
consideration of some of the questions that have been raised. 

For example, at transcript page 113, there was a question as to 
whether any consideration had been given to the possibility of increased 


customer demands. Again at transcript page 333 there was reference to 
your advise to Mr. Marvin that future growth in the midwest and eastern 
seaboard areas might be served by expansion along the 30-inch line. And 

835 at transcript page 466, there was a question with reference to the best 
solution of the problem of rearranging the facilities. 

Mr. Goodrich, did you take into consideration the possibility of 
increased customer demands and the service of those' demands in plan¬ 
ning this rearrangement of facilities ? 

MR. CHAPMAN: I object to that question as being beyond the scope 
of the application as it has been delineated by objections to similar ques¬ 
tions by intervenors. 

MR. HARGROVE: Mr. Examiner, I refer to page 113 at which time 
Mr. Schreiber was asking such questions of Mr. Ball, and at which time I 
stated at page 112, actually, line 2: 

"If counsel is getting at the possibility of potential expansion 
on this system, then I would suggest that it is still not appropriate 
to try to get into the question of whether an individual customer might 
have indicated he needed more gas, but into either the physical or 
economic possibilities of potential expansion from the standpoint 
of availability of potential capacity, both of which are engineering 
questions rather than sales questions. " 

My objection was directed to the detail of the question and of the witness 
to whom it was asked. 

Again at page 112: 

"The engineering witness could probably advise counsel as to 

836 Texas Eastern’s ability to expand to any number he wants to name. 

It doesn't matter what the customers want. The system can be ex¬ 
panded indefinitely and the engineering witness could so testify." 

As a matter of fact, there are others which I have not had occasion to 
run down through the transcript. The gist of my objection was to asking 
detail about individual customers, rather than asking the question about the 
ability of this system to be expanded. We have never taken a position that 
potential expansion capacity is not within the inquiry before the Commis¬ 
sion. 
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MR. CHAPMAN: May I ask a clarifying question? 

MR. HARGROVE: Sure. 

MR. CHAPMAN: Is any expansion proposed by this application? 

THE WITNESS: Are you asking me? 

MR. CHAPMAN: Yes. 

THE WITNESS: No. There is no expansion proposed in this particu¬ 
lar application. 

MR. CHAPMAN: My objection still stands, Mr. Examiner. 

MR. HARGROVE: Also for that matter, I believe, as a matter of 
fact, it is covered from the standpoint of potential in the application? 

MR. CHAPMAN: The application is not a part of the record I have 
been so informed. 

837 MR. HARGROVE: In addition to that, we have been asked to prepare 

and have prepared an exhibit by Mr. Marvin which Mr. Leventhal has re¬ 
quested the data on. And it is in Mr. Marvin's testimony on direct and 
cross. 

In other words, we have made an issue of the ability of this system 
to be expanded potentially. We have always recognized the fact that from 
the customer standpoint, as well as from our own viewpoint, the customer 
must not only not be robbed of existing capacity, but must not be robbed of 
potential capacity. 

MR. LEVENTHAL: May I state, in view of my question asked of Mr. 
Marvin and the exhibit which he has prepared, that I do not join Mr. 
Chapman's objection. 

PRESIDING EXAMINER: You may answer. 

THE WITNESS: Certainly we did give consideration to future ex¬ 
pansion of Texas Eastern's system in considering this rearrangement of 
facilities as proposed in this particular application, although no facilities 
are requested for expansion above the presently authorized — those pres¬ 
ently authorized by the Federal Power Commission. 

As mentioned a few minutes ago in the answer to another question, 
we have from a policy standpoint refrained from considering expansion 
up the 20-Inch and 24-Inch systems, because primarily the National 



Security provisions are dormant estate on that piece of property; and 
secondly, because of the certain limitations and problems created by 

838 the centrifugal compressors installed on that portion of the sys¬ 
tem, as distinguished from machines which have been purchased at 
later dates for installation on the 30-inch Line, some of whose problems 
Mr. Marvin mentioned in his testimony the other day. 

But beyond that, in order to provide capacity for our customers, 
we have always considered that that would be done through the 30-inch 
system in lieu of the 20-inch and 24-inch systems. 

And since it terminated at Kosciusko, some distance from potential 
gas supplies, a rather substantial expansion of gas sales would be required 
to support the necessary investment to build into the gas supply area. 

By the rearrangement proposed in this application, we are accomplish¬ 
ing a portion of the facilities necessary for further expansion by connecting 
our systems between Beaumont, Texas and Kosciusko, Mississippi together. 

And thus we are eliminating that portion of the charges or costs that 
would be necessary in relation to a future expansion for our customers. 

We have also studied the expandability of the 30-inch system. And the origi¬ 
nal compressor equipment installed on that line was purchased with expan¬ 
sion in mind, both centrifugal and reciprocating. And in our Docket Number 
G-1012, which was that certificate case on that line, we were asked by the 
Staff to provide data on capacities up to 550, 000 Mcf per day. So that all 

839 of our attention has been directed to expansion through this portion of the 
system for the reasons of the dormant estate and the engineering problems 
mentioned at the stations. 

BY MR. HARGROVE: 

Q. Mr. Goodrich, is the policy of electing not to expand up the Big 
Inch-Little Inch system a new policy with the company or one which came 
into being just with this case? A. No, sir. I think an analysis of all 
the expansions or new facilities which have been constructed by Texas 
Eastern during its brief history will show that we have studiously avoided 
constructing any facilities on the original system which would become 
isolated by reason of the activation of the National Security provisions; 
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and that all of the pipe which has been putinto the ground at various loca¬ 
tions on our system will still be useful if all of the gas of the Texas Eastern 
system were redirected by additional expansion through the 30-inch por¬ 
tion of the system. 

Each step or each expansion required in the field has been to the view 
that ultimately that pipe can be used if all the gas going up the Big and 
Little Inch system were to be redirected to some other direction. 

Q. Is it your opinion based on your answer that the economics 
of expansion can be more readily achieved if this arrangement, rearrange¬ 
ment, is instituted prior to the expansion than would be the case if the re- 
840 arrangement had not taken place. 

MR. LE VENT HAL: Would you repeat that question, Mr. Reporter? 
(Question read.) 

THE WITNESS: Yes, sir. That expansion can be achieved easier 

if this rearrangement has been accomplished before it becomes necessary 

•• 

to make additional expansion, or additional deliveries of gas, one reason 
being that we can accumulate supplies of gas in anticipation of an expansion 
prior to actually making agreements for the sale of the gas or filing an appli¬ 
cation for the capacity to transport it to the customers. 

That was discussed briefly the other day in relation to the take or 
pay for problems; and the opportunity of using the two United Gas Pipe Line 
Company contracts as swing to permit us to tie on additional gas initially. 

Secondarily: the expansion of these facilities, the 24-inch line, con¬ 
necting Beaumont and Kosciusko, can be accomplished through compression 
only. The 30-inch line require primarily looping and very little horsepower 
for any expansion of reasonable quantities of gas. 

Q. With respect to alternative studies, then, do I understand from 
your testimony that you have not made any alternative studies to this study 
here presented from the standpoint of any rearrangement of facilities or 
expansion of facilities, or whatnot, overall, system-wide? A. Overall 
we have not made any other than this one. Specific portions of this 
proposed rearrangement have had numerous alternatives considered. 
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Q. That was my next question. Now, in planning your line from 
Beaumont to Kosciusko, did you take into consideration the possible 
alternative routes over which that line might be constructed in arriving 
at your decision to construct it on the +- A. Yes, sir. We considered 
several routes for tying these systems together. And even considering 
such a route as tying across from Station E at Castor, Louisiana, to 
Kosciusko, this is perhaps the cheapest connection which we could make. 

But it did not provide a pipeline in any potention gas area. And t akin g 
future supplies of gas into consideration, it was more appropriate to 
move into South Louisiana in the general area of where we have f inall y 
located the line. 

PRESIDING EXAMINER: In that sentence, you said "this is. " 

You mean the connection you had just mentioned from Castor to Kosciusko? 

THE WITNESS: Yes, sir. Within the economics of an equal cost 
of service that would be desirable. 

BY MR. HARGROVE: 

Q. There has been several mentions made of swing here. I 
wonder if you would give us a specific iUustration of what you mean by 
842 swing from the standpoint of flexibility ? 

MR. CHAPMAN: I am not objecting to this. I do think it is re¬ 
petitive. It repeats the subject of his answers to my question of last 
Thursday, I believe. 

MR. HARGROVE: It is repetitive to some extent. However, it is 
a little more definite and detailed. 

THE WITNESS: As an illustration of a swing of this pipe line pur¬ 
chase contract, the one at Kosciusko has a contract quantity of 387, 000 
Mcf per day with a minimum provision of 72 percent, which leaves 28 
percent of the contract quantity which we can reduce our takes from United 
Gas within the framework of that contract. Twenty-eight percent of 387, 000 
Mcf is approximately 93 or 94 million cubic feet of gas per day or 93,000 
Mcf. 

Now, by reducing the United Gas contract there at Kosciusko — I 
am going to take 93, 000 off of 387, 000 — and it leaves 294, 000 Mcf per 
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day. We can then bring into the 30-inch line from other places an equal 
quantity of gas and still be within the capacity of the 30-inch line to trans¬ 
port the gas to the sales market or to storage. 

The United Gas contract at Longview has a similar provision, only 
in that it is 75 percent instead of 72 percent. 

BY MR. GOODRICH: 

Q. Mr. Goodrich, you were cross-examined at some length with 
respect to the possible effect on the consumers of gas if the Big Inch 

843 — if the dormant estate on the Big Inch were activated after this rear¬ 
rangement took place. 

In your opinion, would the impact on consumers be greater in that 
case or in the case of the present facilities if both the 24-inch and 20-inch 
line had dormant estate activated simultaneously ? 

MR. CHAPMAN: I object to that. That calls for a conclusion 
which the Commission itself is supposed to decide. 

MR. HARGROVE: Excuse me. Just a moment. 

MR. CHAPMAN: Furthermore, the question does not necessarily 
relate to the proper type of cross-examination since I assume not only the 
reactivation of the dormant estate on the Big Inch facilities but also on 
the Little Inch facilities still remaining in the system. 

MR. HARGROVE: That is vhat I was asking. 

MR. CHAPMAN: I thought you just said just Big Inch facilities. 

In any event, may I have my objection ? 

MR. HARGROVE: On page 485, after the conclusion of that cross- 
examination and some discussion, particularly with reference to the 
strike of a portion of an answer as being not responsive, I stated "That 
is agreeable. I will take it on redirect examination. " 

That was the subject matter under discussion at that time which 
can be seen by reference to the transcript at page 483, at which time 
Mr. Chapman said then at line 2: "Then, let's get it activated on the 
20-inch line, too. 

844 "I think that is realistic in terms of the needs of the pipeline in the 


case of the exercise of the dormant estate. " 


What I am asking, Mr. Goodrich is: in the event the dormant es¬ 
tate is activated on both the 20-inch and the 24-inch which is the realis¬ 
tic situation phrased by Mr. Chapman, would the effect on consumers 
be greater in the case of the present system or in the case of the rearranged 
system ? 

MR. CHAPMAN: The fact that you have reserved the right to bring 
it out on redirect does not bring it within the realm of questions that you 
may permissibly ask. I submit this is a question for the Commission to 
decide; not for the witness to render an opinion on. 

MR. HARGROVE: I think this is an engineering witness who is 
qualified to answer the question as to the effect on consumers. 

MR. BRUNNER: I would like to know, Mr. Hargrove, whether 
your question is directed to or addressed to the impact on consumers 
from the standpoint of the continuity of an adequate gas supply or rate- 
wise or both ? 

MR. HARGROVE: Well, primarily the question, as raised, was 
framed to continuity, yes, of gas supplies. 

PRESIDING EXAMINER: This question lies within the scope of the 
cross-examination and is properly redirect. The question as to whether 
or not it is for the Commission to determine is the only point of the ob¬ 
jection that needs attention. 

845 The Commission, I believe, would like to have the chief engineer 

of the company take a position in regard to that matter, I do not think 
that the Commission decides these things without considering the testi¬ 
mony given by the company. And I believe, therefore, that it is ap¬ 
propriate for him to answer the question. 

MR. HARGROVE: Would you read the question? 

THE WITNESS: I have the question in mind. 

MR. HARGROVE: AH right. 

THE WITNESS: WeH, obviously there would be a greater im¬ 
pact on Texas Eastern’s customers if they were to lose the gas supply 
contained in the 24-inch and 20-inch line than if they were to lose only 
the gas contained in the 24-inch line, which would be the condition both 
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before and after the rearrangement proposed in this application. 

BY MR. HARGROVE: 

Q. Which would be the condition both before and after ? 

A. Before rearrangement of the facilities, the gas would be in both 
the 20-inch and 24-inch line, and has approximate sales deliverability of 
508, 000 Mcf. 

Our customers would lose all of this capacity if the dormant es¬ 
tate were activated while these two lines were in gas service. If the 
dormant estate were activated after the rearrangement of the facilities 
proposed in this application, our customers would lose that supply being 

846 transported by the 24-inch line, which is in the order of 325,000 or 
330, 000 Mcf. 

Q. There were some questions by Mr. Leventhal of Mr. Marvin 
with reference to the effectiveness of the testing program on the 20-inch 
as it is constituted today. Mr. Marvin indicated that he felt that the 
question should be answered by you rather than him. Would you state 
what you consider to be the effectiveness of the testing program which 
has been indulged in on the 20-inch line? A. Of course, the effective¬ 
ness of the testing work which was done on that line is best indicated by 
the frequency of failures which have occurred both before and after the 
testing had been done T Since the testing has been completed, additional 
failures have occurred. 

In some locations we have gone back in and re-tested sections where 
these failures were occurring. So that some of the pipeline has been 
tested more than once in the same area but to different stress levels. The 
frequency of failures has diminished since we have tested this line. And 
we have been able to sleep much more comfortably since the testing was 
accomplished. 

Q. One more question, Mr. Goodrich. Inquiry was made of you 
as to whether or not the company had contacted the Secretary of War or 
Secretary of Defense with respect to the lifting of the dormant estate on 

847 these facilities. And you replied that in so far as you knew, the com¬ 
pany had not. 


Would you state why the company has made no such request or 
inquiry? A. Well, as I started to explain in the other answer, we had 
requested of the Secretary of War several times to be permitted to release 
certain facilities from the dormant estate in order that we might dispose 
of them. We were denied permission to do this each time that we went 
to the Secretary with the request. And certainly we felt tlat if he would 
not permit us to dispose of small pieces of equipment because of a dormant 
estate, it was most unlikely that he would agree to removing the dormant 
estate from the entire property. 

Secondly, during the past few years, the Korean war and other dis¬ 
turbances would certainly indicate that the government would not release 
the dormant estate. And in addition, we have participated in providing 
information almost every year to some agency of the government con¬ 
cerning the reconversion of these pipelines to petroleum service. 

Those are reports which the various government agencies made and 
are confidential or classified; and I am not familiar with what the results 
of them were. 

But all of these factors lead us to the conclusion that it was not 
feasible — or at least we knew the answer before we ever applied to the 
Secretary of War as to the need for releasing the dormant estate from the 
property we had purchased from the government. 

848 MR. CHAPMAN: In connection with the last answer, you mentioned 

that you were not familiar with those government reports. 

THE WITNESS: No. I never saw them. 

MR. HARGROVE: He said they were classified documents. 

THE WITNESS: We furnished material for them. 

MR. CHAPMAN: I have some recross-examination. 

PRESIDING EXAMINER: Are you through, Mr. Hargrove ? 

MR. HARGROVE: Yes. That is aU of my redirect. 

PRESIDING EXAMINER: Mr. Kirby? 

MR. KIRBY: No questions. 

PRESIDING EXAMINER: Mr. Leventhal? 

MR. LEVENTHAL: No questions at this time. 
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RECROSS-EXAMINATION 
BY MR CHAPMAN: 

Q. In response to a question by Mr. Brunner with reference to 
this bottleneck problem, I believe you indicated that it would continue 
through the system even if you figured out some way of looping it in the 
Castor to Little Rock area; is that correct? A. That is right. 

Q. Of course, this would not be so after December 31, 1958, 
would it? A. I hope it is. By that I mean I hope we still have a take 
849 or pay for problem. 

Q. Well, now, that does not show on the exhibits ? A. I agree 
with you. 

Q. So, so far as the evidence before this Commission is con¬ 
cerned and the forecast, that problem will not exist after December 
31, 1958? A. According to the forecast, yes. 

Q. Now, Mr. Brunner brought out some questions with regard 
to substituted facilities in two communities along the line which will 
not be served by the Big-Little Inch System after the rearrangement 
of facilities. 

Have you made any arrangements to assure that their rates will 
not be changed? A. No final arrangements have been completed, as 
a matter of fact, other than the decision by Texas Eastern to build 
whatever facilities are necessary and where we have control of the 
rates there will be no change in rates. Where we do not have control 
of rates, we will certainly make every effort- to see that there are no 
changes. 

Q. Well, now, there are only two situations ? A. That is right. 
There are only two. 

Q. In one of them, you wiH have control of the rates and in the 
other you will not ? Do I understand that to be implied from your 
answer ? A. I think that is right, yes, sir. 

Q. Will the operation of the Little Inch as a products carrier 
have any effect on the Big Inch as a gas transmission line; physical 
effect, that is ? A. Physical effect ? 
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Q. Yes. On the efficiency of the Big Inch to operate as a gas trans¬ 
mission line. A. Yes, sir. 

Q. It will? A. Yes, sir. 

Q. What effect will it have? A. It will permit us to increase the 
capacity of the 24-inch — the amount of gas we handle in it. 

Qo Weill, now, if I understand your flow chart correctly for assumed 
conversion, you plan to reduce the capacity on conversion by about 32,000 
Mcf per day, I believe. 

Now, if you can compare Exhibit 8 to Exhibit 7, I think you can see 
that difference that I am referring to. I refer you for an example of what 
I am referring to to Station 5 at Little Rock, Arkansas. And on Exhibit 7 
you show an input of 351,909 million cubic feet. And on your Exhibit 8 
at Station 5, Little Rock, you show only 336, 609. A. I beg your pardon. 
You are right. I thought there would be more gas carried up it; because the 
pressure is going to be increased. But I see that what we did has increased 
the pressure. And we are not carrying any more gas; so we are carrying it 
more efficiently. 

BY MR. CHAPMAN: 

Q. You are not carrying any more, but you are carrying it more ef¬ 
ficiently? A. Yes, sir. 

Q. And is this a result of the use of the Little Inch Pipe Line as a 
products carrier? A. Not necessarily as a products carrier, but because 
it is divorced from the Big Inch Line. 

Q. Are there any other physical effects that you can think of which 
the operation of the Little Inch as a products carrier might have on the 
Big Inch as a gas transmission line? A. I cannot think of any at the mo¬ 
ment, no, sir. 

Q. Do you have any idea at this time at what pressures you will 
operate the Little Inch Line as a aproducts carrier? 

MR. HARGROVE: I object to the question. The question of operating 
pressures on the Little Inch line as a products carrier is not related to the 
issues, including the issue framed by the Examiner, in this proceeding. 
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MR. CHAPMAN: Well, let’s hold that question for a moment. I 
think I can explain it. Let me ask another question. 

BY MR. CHAPMAN: 

Q. Do you plan to carry liquified petroleum gases in the Little 
Inch Pipeline? 

MR. HARGROVE: I object to that question also on the same ground 

852 that what we carry in the line is not related to the issues framed in 
this proceeding. 

MR. CHAPMAN: Now, Mr. Examiner, this is a most material line 
of questioning to the question of whether or not the operation of the Little 
Inch as a products carrier will have any effect on the Big Inch Line. 

Liquified petroleum gases have to be carried at certain—they have 
to be carried above certain minimum pressures, or they gas. That is to 
say, they will cease to be liquid and they gas; and they balloon — they 
blow big. And if he were carrying liquified petroleum gases and the Little 
Inch Pipeline could not carry it properly, then if it were to blow out, it 
would certainly have a very substantial and material effect on the operation 
of the Big Inch Pipe Line as a gas transmission line. 

MR. HARGROVE: In that context, I will withdraw my objection. 

You may answer both questions. 

BY MR. CHAPMAN: 

Q. Now, the first question is — well, the last question was: do 
you plan to carry liquified petroleum gases in the Little Inch Pipe Line 
as a products carrier? A. We have studies which would include the 
movement of LPG products, yes, sir. 

Q. At what pressures do you plan to operate the Little Inch Pipe 
Line as a products carrier? A. The maximum pressure of 750 pounds 

853 at the pump station. 

Q. Are you familiar with the necessary inlet pressures at which you 
must pump liquified petroleum agases into a products pipe line in order 
to move it a certain specific distance? And in this connection, from one 
pumping station to another ? A. Yes. 

Q. You are? A. I think so, yes. 
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Q. And are you familiar with the drop-off pressures along the line? 

A. I don't know what you mean by "drop-off. " 

Q. Well, the amount of drop-off or loss of pressure that this prod¬ 
uct will have as it goes through the line? A. Yes. I think I understand 
what you mean, yes, sir. 

Q. And do you know the figure below which you may not — or the 
figure of the pressure which liquified petroleum gas will gas ? A. Not 
specifically. Generally yes. 

Q. Well, generally what would it be, in your opinion? A. Well, 
in the order of 50 pounds. That would probably keep them all liquified. 

MR. LEVENTHAL: I did not hear the last phrase. 

854 THE WITNESS: I said that would probably keep them all liquified. 

BY MR. CHAMPMAN: 

Q. That is 50 pounds per square inch? A. Of course I am limiting 
my answer there to only those which we have given consideration to up 
to this time, not necessarily all LPG’s as a general term, because there are 
a lot of them that they are not even considering. 

Q. Have you considered butane and propane ? A. Yes. 

Q. Now, Mr. Goodrich, you mentioned in connection with Mr. 
Brunner's questions regarding the excess of electric fuel which you would 
buy over your needs upon the conversion of the Little Inch Pipe Line. You 
said that there would be those situations ? A. Yes, sir. 

Q. And I noticed in your answer that you were careful to point out 
that that excess of fuel would not be used in the gas business. Will that 
excess of fuel which you are charging off to the gas business be used 
to run the oil pumps. A. I think it certainly could. 

Q. I did not ask you if it could; I asked you if you planned it that 
way. A. In these exhibits in the application, we have no figures on oil 
operations. And my answer to Mr. Brunner related to the gas business. 

855 Q. Yes. My question is directed along a little different line. A. All 
right. 

Q. I want to know whether you plan to use items expensed off in the 
gas business to run your oil business. 
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MR. HARGROVE: May I inquire ias to the relevancy of the question, 
as to just what we are getting at? 

The point I am getting at is that if he doesn't charge it to the gas 
business and charges it to the oil business, he is going to further reduce 
his cost of service for gas operation which is just what we are trying to 
prove, that we are going to reduce the cost of service. 

Now, I fail to see the relevance of the question in that contest. 

MR. CHAPMAN: I am not sure I got the significance of your remarks. 

MR. HARGROVE: Read it. 

(Statement of Mr. Hargrove read.) 

MR. CHAPMAN: You misunderstood my question. I think the witness 
has already testified that they have in computting — your company has in 
computing this reduction of three million dollars in fuel, which arises out 
of the reduction in use of electrical power, taken into consideration that 
they still will be on a take or pay basis with some of these electrical 
contracts. 

856 MR. HARGROVE: That is right. 

MR. CHAPMAN: So that the reason this figure does not go any greater 
than three million is because he has considered that figure in making his 
projection. 

Now, I want to know if, notwithstanding that, he still plans to run the 
oil business with these fuel bills that have been charged off to the gas business. 
Do you understand the question? 

THE WITNESS: Yes. 

MR. HARGROVE: All right. Let him answer it. 

THE WITNESS: Of course not. Of course we would not propose to do 
a thing like that, Mr. Chapman. 

PRESIDING EXAMINER: You wouldn’t get away with it very long if 
you tried to. 

MR. CHAPMAN: It was not clear from his testimony. 

PRESIDING EXAMINER: It would just take one rate case to find out 
about it. It might not take that long. 

MR. CHAPMAN: I have no further questions at this time. 
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PRESIDING EXAMINER: Any recross-examination, Mr. Brunner? 

MR. BRUNNER: Yes, sir. 

BY MR. BRUNNER: 

Q. Will you address your attention, Mr. Goodrich, to Hearing Exhibit 
Number 1. And those facilities in red are — between Station 16 and Station 
20 the 26-inch loop lines. And tell us whether they will be used and useful 
with regard to the operation of the Big inch System in the event the Little 

857 Inch Line is approved for abandonment. A. Yes, sir. They will 
be useful in the operation of the Big Inch Line in gas service, because we 
received at Station 16 from that line marked in yellow color, which is the 
Texas Gas Transmission Corporation, quantities of gas up to two hundred 
and thirty-five thousand Mcf per day into our system at that point. Arid, 
therefore, the loop line and the 24-inch, Big Inch Line, will bought be neces¬ 
sary to transport that additional supply into the Big Inch System eastward 

to the markets. 

Q. Well, it is self-evident, ife it not, Mr. Goodrich, that if the 
dormant estate was activated, both as to the Big Inch and the Little Inch 
Line, that the 26-inch loop lines that I have referred to would serve no use¬ 
ful purpose as far as Texas Eastern is concerned; is that not true? A. I 
do not think that is self-evident, sir. 

Q. Well, is it the situation then? A. No, sir. 

Q. It is not? A. No. 

Q. Will you tell me why, please? A. We would still be able to 
take gas from Texas Gas there and run through quantities of gas — through 
the 26-inch loop line as far east as Station 18. Then, there is a small 
gap which, if we were to close in, would permit us to take gas from Station 

858 18 all the way to our biggest customer which is just — I mean almost to 
the Ohio River. It is only five miles frokn the Ohio River at the end of that 
loop. And one of our largest customers is right at the end of that loop. 

And we have several others as indicated on Exhibit 7 and 8 who take quanti¬ 
ties of gas in that whole area across the State of Ohio. 

So, up to the 235,000 Mcf we got from Texas Gas, we could dispose 
of it through those facilities. It would require a minor amount of additional 
construction. 



MR. BRUNNER: Thank you, sir. 

PRESIDING EXAMINER: Any redirect ? 

MR. HARGROVE: No. 

PRESIDING EXAMINER: You are excused from cross-examination 
subject to the possibility of being recalled on a showing of necessity after 
Mr. Naff has testified and related solely to the testimony he gives. 

MR. HARGROVE: Mr. Examiner, Mr. Chapman also had some figures 
that Mr. Goodrich — 

PRESIDING EXAMINER: Oh, yes. And also except for that addi¬ 
tional matter. 

MR. LEVENTHAL: I also observe that I will request that Mr. Good¬ 
rich be recalled for further cross-examination after I have had an opportunity 
859 during the course of the recess to examine the supporting data support¬ 
ing the tabulations which he has offered in evidence. 

PRESIDING EXAMINER: The record stands as it is; and you may make 
such requests as you wish in the future. 

We will recess until 10:00 o'clock tomorrow morning; and we will 
convene in Room I across the hall. 

(Whereupon, at 4:30 p. m., the hearing adjourned, to reconvene 
at 10:00 a. m., 14 December 1954.) 
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861-2 PRESIDING EXAMINER: The hearing is reconvened. Who is the next 
witness to be cross-examined? 

MR. HARGROVE: Mr. Examiner, Mr. Marvin prepared an additional 
exhibit at the request of Mr. Leventhal from some work papers which he 
had had. 

I propose to return Mr. Marvin to the stand to put this exhibit in and 
tender him for cross-examination on this particular exhibit. 

I now ask that there be marked for identification as Exhibit No. 33 a 
tabulation entitled "Comparative Cost of Transportation on 30-inch line 
from Kosciusko, Mississippi, to Connellsville, Pennsylvania, at Various 
Expanded Capacities. " This is a one-page tabulation. 

PRESIDING EXAMINER: It will be so marked. 

(THE DOCUMENT ABOVE REFERRED TO WAS MARKED EXHIBIT 
NO. 33 FOR IDENTIFICATION.) 

MR. HARGROVE: Copies of this particular exhibit were distributed 
to all parties last Thursday at ten o'clock. [Thereupon, C. W. MARVIN 
recalled as a witness, having been previously duly sworn, was examined 
and testified as follows: ] 

863 BY MR. HARGROVE: 

Q. Did you prepare Exhibit 33 ? A. I did. Q. And was this pre¬ 
pared from work sheets at the request of Mr. Leventhal? A. Yes, it was. 
Q. And does it pertain to the direct testimony, to your direct testimony, 
on page 6 of Exhibit 16? A. It does. Q. Referring now to the exhibit, 

Mr. Marvin; and with particular reference to the line entitled "Horsepower 
Installed"; have you there stated in each appropriate column the amount of 
horsepower, total horsepower, required to achieve the various capacities 
shown on the exhibit ? A. Yes, it is shown there. Q. Mr. Marvin, with 
respect to the two columns entitled "Construction Docket G-2503, plus 100 
Mmcfd, and "Construction Docket G-2503, plus 280 Mmcfd", would you state 
at what locations the additional horsepower is to be installed and the amount 
at each such location? A. I can give you the total horsepower installed at 
each station and the difference could be Obtained by comparison with Exhibit 
7 or Exhibit 8. Q. All right. Sir, would you give us the total at each 
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864 location along the line, the thirty-inch line ? A. With reference to 

the column marked "Construction Docket G-2503 plus 100 Mmcfd", the 
total horsepower installed would be at the following stations: "Kosciusko, 
Mississippi, 17, 500 horsepower; Egypt, Mississippi, a 15, 840 horsepower. 

PRESIDING EXAMINER: Let me ask one question now: that is plus 
the 100 Mmcf? 

THE WITNESS: That is right. It is the third column on Exhibit 33. 

PRESIDING EXAMINER: And an examination of eight — you are read¬ 


ing from 8 ? 


THE WITNESS: 
PRESIDING EXA 


I am reading from Exhibit 8, yes, sir. 

MINER: an examination of Exhibit 8 itself will give you 


the correlative figure ? 

THE WITNESS: No, sir. 

Exhibit 8 shows the amount of horsepower w hich would be installed after 
construction, Docket G-2503. 


PRESIDING EXAMINER: Before the plus ? 

THE WITNESS; Before the plus. And the difference between what I am 
now reading and what is shown on Exhibit 8 would be the amount of additional 
horsepower. 


PRESIDING EXAMINER: Yes. That is what I meant. That is all right. 

865 In other words, what you are reading can be compared with 8 and therefore 
tell what has been added ? 

THE WITNESS: That is correct. 

PRESIDING EXAMINER: I wasn’t quite sure. I wanted to follow you. 

THE WITNESS: Barton, Alabama, 16, 000 horsepower; Mount Pleasant, 
Tennessee, 15, 840 horsepower; Gladesville, T ennessee, 15, 000 horsepower; 
Tompkinsville, Kentucky, 15, 840 horsepower; Danville, Kentucky, 15, 840 horse¬ 
power; Owensville, Kentucky, 15, 840 horsepower; Wheelersburg, Ohio, 15, 000 
horsepower; Athens, Ohio, 15, 840 horsepower; Berne, Ohio, 15, 000 horsepower; 
Holbrook, Pennsylvania, 14, 080 horsepower. 

Q. Now, would you give the same figures with reference to the further 
column entitled "Construction Docket G-2503, plus 284 Mmcfd"? A. The 
horsepower installed for that column of 33 are Kosciusko, Mississippi, 27, 500 
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horsepower; Egypt, Mississippi, 15, 840 horsepower; Barton, 15, 000 
horsepower, Mount Pleasant — 

MR. CHAPMAN: That is a new station that you are adding horsepower ? 

THE WITNESS: That is a station that does not now exist. (Continuing)— 
Mount Pleasant, 15, 840 horsepower. 

866 BY MR. HARGROVE; 

Q. What state is that? A. Tennessee. (Continuing) Graysville, 
Tennessee, 15, 000 horsepower; Tompkinsville, Kentucky, 15, 840 horsepower; 
Danville, Kentucky, 15, 840 horsepower; Owingsville, Kentucky, 15, 840 horse¬ 
power; Wheelersburg, Ohio, 15, 000 horsepower; Athens, Ohio, 15, 840 horse- ' 
power; Berne, Ohio, a 15, 000 horsepower; Holbrook, Pennsylvania, a 15, 840 
horsepower. 

MR. CHAPMAN: May I ask a question for clarification, please? 

MR. HARGROVE: Sure 

MR. CHAPMAN: Gladesville, referring to the third column, what was 
the horsepower — was it 15, 000 or 15, 840 ? 

THE WITNESS: It was 15, 000 

MR. CHAPMAN: Thank you. 

BY MR. HARGROVE: 

Q. Referring back now to the third column, entitled "Construction, 
Docket G2503, plus 100 Mmcfd" and referring to the line "Miles, thirty- 
inch by three-eighths inch, loop pipeline", which reflects the construction 
of 188 miles of such loop pipeline, would you state what locations that pipe¬ 
line would be constructed? A. That pipeline is loop pipe and is distributed 
between the following sections of the thirty-inch line: Kosciusko Station, the 

867 Egypt Station, 36 miles; Egypt station to Barton Station, 26 miles; Barton 
Station to Mount Pleasant Station, 26 miles; Mount Pleasant Station to Glades¬ 
ville Station, 15 miles; Gladesville Station to Tompkinsville Station, 15 miles; 
Tompkinsville Station to Danville Station, 27 miles; Danville Station to Owings¬ 
ville Station 23 miles; Owingsville Station to Wheelersburg Station, seven miles 
Wheelersburg Station to Athens Station has no loop at all; Athens Station to 
Berne Station, six miles; Berne Station to Holbrook Station has no loop at all, 
Holbrook Station to Station 21 requires seven miles of loop. Q. Now, 
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referring to the same line under the fourth column entitled "Construction 
Docket G-2503, plus 284 Mmcfd, where you reflect a total of 579 miles of 
loop pipeline to be installed, would you state the locations at which that 
579 miles is to be constructed? A. That loop is the same kind, thirty- 
inch by three-eighths inch pipe, distributed as follows: Kosciusko to Egypt, 
69 miles; Egypt station to Barton Station, 58 miles; Barton station to Mount 
Pleasant Station 59 miles; Mount Pleasant Station to Graysville Station 47 
miles; Graysville Station to Tompkinsville Station, 49 miles; Tompkinsville 
Station to Danville Station, 62 miles; Danville Station to Owingsville Station, 
60 miles; Owingsville Station to Wheelersburg Station, 43 miles; Wheelers- 
868 burg Station to Athens Station, 35 miles; Athens Station to Berne Sta¬ 
tion, 42 miles; Berne Station to Holbrook Station 23 miles; and Holbrook 
Station to Station 21, 32 miles. 

Q. Mr. Marvin, with the horsepowers and locations which you have 
given and the locations of the miles of loop, would it be possible for an 
engineer, — using your exhibit 8 and your exhibit 9 to check the ability of 
that particular portion of the system to transport the volumes of gas which 
you have postulated in columns 3 and 4 of this exhibit ? A. He certainly 
could. 

MR. LEVENTHAL: Please, would you restate the question that you 
asked? If you don't mind or have the reporter read it back. 

Would you read back that question ? (Question read.) 

BY MR. HARGROVE: 

Q. By columns 3 and 4, I was referring to the column entitled "Con¬ 
struction, Docket T-2503, plus 100 Mmcfd" and the column entitled "Con¬ 
struction Docket G-2503 plus 284 Mmcfd. " 

PRESIDING EXAMINER: Let’s just understand from now on that is 
what those columns are, 1, 2, 3, 4. Present operation starts at 1; then we 
won’t have to multiply this. 

MR. HARGROVE: Mr. Examiner, by way of explanation, I might 
869 state that the reason that it was necessary to do this this way; as anyone can 
see by examining exhibits 7 or 8 to make a flow chart in reproducible form, 
it is necessary to send it to a drafting room where complete drafting ma¬ 
terials are available; and even then it takes a substantial amount of time to 
accomplish it. 
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So rather than have to go through that process, we have given this 
information, which, as Mr. Marvin has stated, can be checked by relating 
it to exhibits 8 and 9. 

PRESIDING EXAMINER: I have got one inquiry purely as to whether 
this can be somewhat simplified, and make a little more graphic, we will 
say, in relation to Exhibit No. 2. 

Columns 3 and 4 would be supplemental to the proposed additional con¬ 
struction shown on Exhibit No. 2. 

Now under Column 4, the mileage you gave, 579 miles, how close 
would that come to paralleling or duplicating or doubling up that thirty-inch 
line from Kosciusko to its juncture with Station 21-A — or the juncture of 
the thirty-inch line with the Big and the Little Inch line ? 

How close would that come to making a complete double line ? 

A. The entire length of the line from Kosciusko to Station 21-A is as I 
recall it, 774 miles. This total loop is 579 miles, and as you can see that 
870 is perhaps 70 to 75 percent. 

PRESIDING EXAMINER: Thank you. 

BY MR. HARGROVE: 

Q. Now, Mr. Marvin, with reference to the dollar figures appearing 
on this exhibit, were the dollars both representing investment cost and var¬ 
ious expenses computed employing the same methods and procedures as 
were employed in the preparation of the estimates contained in Exhibits 11 
and 13 in this proceeding? A. They were. Q. And is the final figure 
which appears there on the line "Cost per Mcf delivered to Station 21-A, "an 
arithmetical figure determined by the relationship between the third line and 
delivery to Station 21-A and the next to last line, "Total cost of transporta¬ 
tion at six and a half percent return. "? 

THE WITNESS: That is correct. 

MR. HARGROVE: I offer Exhibit No. 33 in evidence. 

PRESIDING EXAMINER: It is admitted. 

(THE DOCUMENT ABOVE REFERRED TO WAS RECEIVED IN EVI¬ 
DENCE AS EXHIBIT NO. 33.) 

MR. HARGROVE: That concludes our direct examination on this exhibit. 
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PRESIDING EXAMINER: You may cross-examine on this matter. 

871 MR. KIRBY: Mr. Examiner, I only have one question if I may. 

CROSS EXAMENA TION 
BY MR. KIRBY: 

Q. Mr. Marvin, in the distances you gave for the looping in column 
3, I note that they are a little uneven. I wonder if you were contemplating 
going to the nearest block valve ? A. No, sir. That is not contingent upon 
any oddity like going to a specific block valve. That is the amount of loop 
that would have to be put in that — put in any particular section to pump 
the volumes required here when the horsepower is installed as indicated. 

It is a match between loop and horsepower. Q. Would you necessarily 
construct it to the nearest block valve ? A. I think not. 

MR. KIRBY: thank you. That is all. 

PRESIDING EXAMINER: AH right, Mr. Leventhal. 

CROSS EXAMINATION 
BY MR. LEVENTHAL: 

Q. Mr. Marvin, in relation to Exhibit 33, I understood you to say in 

872 your direct that in taking the present capacity and cost, and also per¬ 

haps the capacity after construction in accordance with Docket G-2503, your 
cost data did not have in mind any particular year; but the 'Natural charac¬ 
teristics of the thirty-inch line as presently operated, " according to trans¬ 
cript 339; as I look at it, I think that must mean the cost under present op¬ 
eration. That is, Column 1. And I am not clear as 

to what you mean by that; that is, what you mean by saying that the cost of 
the present operation is not the cost for a particular year but the natural 
characteristics of the thirty-inch line. Could you expand on that, please ? 

I may misunderstand what you meant; but — A. Well, that only means 
that when the present thirty-inch line receives the contract capacity from 
United Gas, which it does presently and is not related to any particular 
year, this would be the analysis of its operation. 

PRESIDING EXAMINER: You mean present operation ? 

THE WITNESS: Column 1 in Exhibit 33. 
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BY MR. LEVENTHAL: 

Q. You mean that all that means is that you are assuming the maxi¬ 
mum day input, the maximum day delivery, and the annual delivery as 

873 shown in the first three lines of column 1; is that what that comes down 
to ? A. That is what it boils down to, yes, sir. 

Q. And that is — is that rate set forth in line 3 of Column 1 the same 
as the current annual delivery for some particular year? A. I don't know 
that it is in this particular analysis. I was endeavoring to compare four 
systems; and particularly the expanded systems, to show their relative cost 
of transportation. And in doing so, I felt that the best comparison might be 
well put on a characteristic load factor for delivery; because I certainly 
could not tell you the load factor delivery of Column 3 when and if construc¬ 
tion were presented or in Column 4 when and if. And consequently, to get 
a true evaluation of these lines, I endeavored and applied a 95 percent com¬ 
mon load factor to all of the deliverabilities shown in the columns. I think 
that is a true and relative comparison. 

Q. By a 95 percent load factor, you mean that the figure on line 3 — 
for each column — is 95 percent of what the figure on line 2 would be if multi¬ 
plied by 365? A. That is right. 

Q. Now in column 1, does not purport to represent some actual year, 
but rather a characteristic or natural projection of the operation of the sys¬ 
tem, how did you obtain the data which are inserted for lines 7, which would 

874 be total operating expenses — that is the real one - for line 7, which 
is total operating expense? A. I made computations on the operating ex¬ 
pense when the line would operate at a 95 percent load factor and carried the 
volumes described in Line 3. 

Q. You were not using actual cost data? A. I certainly based the in¬ 
formation upon all my knowledge which comes from actual data — actual per¬ 
formance. But it is a computation to show what the expenses would be, when 
operating at that load factor. 

Q. Did I understand you to say that you computed this column in the 
same way as Mr. Goodrich has testified he has computed the projections in 
Exhibit 11 ? Did I understand you to respond to Mr. Hargrove that way? 
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A. In the same maimer, yes. 

Q. That is, you started with some base year estimate; isn't that the 
way he started typically and then made some projections forward for a 
change in horsepower requirements? A. Yes, that is right. 

BY MR. LEVENTHAL: 

Q. Mr. Marvin, Mr. Goodrich has provided us in Exhibit 11 with a 
projected transmission and maintenance cost tabulation for the entire Texas 

875 Eastern system for 1957 in schedule 1 without conversion and in 
schedule 2 the assumption of conversion as part of his totals, he obviously 
reflects some expenses to be incurred on the Kosciusko line between Kos¬ 
ciusko and Connellsville. 

I am assuming for purposes of my question to you that his work sheets 
will show what those expenses are on the Kosciusko line, or at least that 
they can be derived from his work sheets. 

And I ask you whether the data which you have here in columns 1 and 
2 would be the same as the figures he has used as part of his assumptions 
for 1957 without conversion to compare to Column 1 to compare and with 
conversion to your column 2 ? 

PRESIDING EXAMINER: Just a minute. This is not proper testimony. 
We have no basis for checking the accuracy of the witness' statement be¬ 
cause we don’t have the work sheets. If you will ask him with regard to 
11 and this, you may proceed. 

Otherwise, he cannot answer. If you lim it the answer to the likeness 
or dis-likeness or unlikeness I suppose would be a better word, of your 
Exhibit 33 and 11, you may answer. 

MR. LEVENTHAL: May I — 

876 PRESIDING EXAMINER: Just let him answer the question. You have 
got a question now. This is the second try. But he cannot answer with re¬ 
gard to a comparison of something that is not in evidence, or never will be 
in evidence. 

THE WITNESS: Would the reporter read the question? 

(Question read.) 
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THE WITNESS: I have not particularly delved into Mr. Goodrich’s 
work sheets for those exhibits. But I would say on the face of it that the 
figures are slightly different. I doubt seriously that — in fact I know that 
he did not use a 95 percent capacity factor in deriving his exhibits; whereas 
I did. And this was an independent computation by me. 

BY MR. LEVENTHAL: 

Q. Mr. Marvin, you have examined this exhibit 33 and are satisfied 
that it is accurate upon the basis of your study? A. Yes, sir. 

Q. It shows in its true analysis and represents to my way of thinkin g 
that — well, just what I said about it: the system, that 30-inch line has a 
natural capacity for expansion. 

Q. Mr. Marvin, line 3; should that be Mmcfd or just Mcfd? A. I 
877 see an error in it. And it should be Mcfd. Thank you, sir. The present 
thesis right at Station 21 should read: "mcfd. ” 

PRESIDING EXAMINER: Read the line. 

THE WITNESS: "Annual delivery to 21-A, corrected, should be Mcfd. " 
BY MR. LEVENTHAL: 

Q. Mr. Marvin, Mcf would be right? A. It is annual Mcf. I will 
restate it: The line 3 which now reads "annual delivery to 21-A (Mmcfd)" 
should read: "Annual delivery to 21-A (Mcf)". 

Q. Mr. Marvin, this exhibit would not tell us what the cost would be 
to Texas Eastern of bringing gas in the volumes indicated from Texas through 
the south Louisiana line to Kosciusko and then to Connelsville, would it ? 

A. It does not. 

Q. Insofar as you make the claim that there would be this operating 
potentiality in expansion of the Kosciusko, you have only made that claim 
upon the assumption of gas acquired in or near Kosciusko; is that right ? 

A. That is right. 

Q. Let me qualify that: this does not state where the gas would be 
obtained from. It states that the gas would be received at Kosciusko station. 

I could not tell you where it is coming from. 

Q. Yes. 
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Well, let me phrase my question in a different way: 

Have you made a corresponding study as to the costs to Texas Eas¬ 
tern in the event this gas were to be obtained from Texas and to be carried 
over the South Louisiana line ? 

Do you know whether the South Louisiana line is considered as efficient 
in your projection as the Kosciusko line ? A. I can’t relate it to it by the 
question you have asked. 

Q. Let me rephrase it: Let me approach that question in a different 
way. The other day Mr. Goodrich — I believe you were in the room at the 
time — stated, if I recall him correctly, that a pipeline’s cost of service 
rims between 1. 5 and 2. cents per Mcf per hundred miles. Do you recall 
that? Am I stating it correctly? A. I was in the room when he stated that, 
yes. 

MR, HARGROVE: I believe he said you could use that figure as a rule 
of thumb. 

MR. CHAPMAN: He said it was a conservative figure. 

MR. HARGROVE: The two cents is conservative. 

MR. CHAPMAN: The one and a half would be more conservative. 

MR. HARGROVE: Not if you are figuring pipe line cost. The higher 
figure is conservative. 

MR. CHAPMAN: It depends on which way you want ot use it. 

BY MR. LEVENTHAL: 

Q. Without appearing by my silence to acquiesce in this side conver¬ 
sation, that is however a general rule of thumb in the industry, is it not, in 
terms of pipe line cost, exclusive of course of the cost of gas purchased as 
would be shown on a complete operating statement? A. I don’t know how 
widely it is accepted by the industry, but I have seen analyses from time to time 
that indicate that arrangement. It is acceptable. 

Q. And you are familiar with the — or are you familiar with the state¬ 
ment which as it happens was made by Mr. Goodrich, but I have to relate it 
to your testimony, that the Kosciusko line is an efficient line? Or don’t you 
happen to know about that ? A. I don’t recall the statement. But it is an 
efficient line. 


Q. Now, I presume that efficiency would turn up in terms of cost 
per hundred miles of service, hundred miles per Mcf? A. Yes. 

880 Q. And I ask you whether in those terms the South Louisiana line is 
as efficient as the Kosciusko line in your projections? Or don’t you know? 
A. I don't know what you mean by your projections. I have not got any 
such projection on Exhibit 33. It is a very general term you are speaking 
of. 

Q. Yes. Let me pause for a moment. 

Q. Do you know the diameter of the South L ouisiana line as pro¬ 
posed by the project? A. Yes, sir. 

Q. What is that? A. It is 24-inch pipe line. 

Q. Generally in your opinion is it true that a thirty-inch pipeline is 
more efficient than a 24-inch pipe line ? A. I could think of lots of ways 
of comparing it and I get different answers and I just can’t say generally. 

It is a very difficult thing to compare. It depends on many factors. 

Q. Would you regard a piepline as efficient if it had a cost of serv¬ 
ice per Mcf per hundred miles in excess of two cents ? A. I can think of 
many instances where it might be and still be considered for the service to 

881 be rendered satisfactory installation. 

Q. What considerations do you have in mind there ? A. Well, it 
depends on how long the line is and how much capacity is to go through 
it, what pressure it is to serve in the inlet and what pressures to serve at 
the outlet. 

Q. Taking into account the operating conditions as they would be on 
the South Louisiana Line and on the Kosciusko line in the event of conver¬ 
sion, would they present the kind of conditions which would lead to a higher 
cost of service — either line — and higher cost of service that is, than two 
cents per Mcf per hundred miles ? 

THE WITNESS: Would you read the question ? 

(Question read.) 

THE WITNESS: I don’t know. I have not broken it down that way. 

BY MR. LEVENTHAL: 
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Q. Well, when I asked you whether the pipeline would be efficient if it 
were carrying at more than two cents per Mcf per hundred miles, you 
said it would depend on certain circumstances. A nd my question was whether 
those circumstances are present in the projection in the eventof conversion 
as proposed by Texas Eastern ? 

PRESIDING EXAMINER; Do you know any better ? 

882 THE WITNESS: I don’t think I know the answer to the question. But 
I will have it re-read and have it once more in my mind. 

(Question read.) 

THE WITNESS: I don’t know. 

BY MR, LEVENTHAL: 

Q. Do you know whether in the present operation of the Kosciusko line* 
the current operation of the Kosciusko line, they are present ? A. I think 
that perhaps a circumstance or two is present in the present line which would 
be eliminated in expansion and improve the characteristic performance and 
cost. 

Q. What is that, Mr. Marvin ? A. The capacity which is being trans¬ 
ported to its line and for which the line was designed is the circumstance. 

Q. Would you say that operating at present levels without the conver¬ 
sion project, the Kosciusko line is not efficient, then? A. I would not say 
that. 

Q. Now, I wanted to get back to the basis upon which you obtained your 
figures for column 1. We have at least established that you did not just take 
them from Mr. Goodrich's work sheets. That is clear. A. Yes. 

883 Q. Would you please tell me how you got these figures ? A. Any par¬ 
ticular figure on that ? 

Q. Well, I am most interested in "Total operating Expenses, ” line 7. 

A. Knowing the physical facility that is installed, I determined the amount of 
fuel that would be required to pump — I am speaking of Column 1 now -- 

Q. Yes. A. (Continuing) — pump the annual volume. 

I determined the amount of electric power which would be required to 
pump the annual volume. And I determined the amount of supplies and ex¬ 
penses and labor required to pump that amount. 


I think there is administration and general costs in that figure. 

And I added them up. 

Q. Did you determine these upon the basis of an engineering for¬ 
mula of some kind? A. Yes. I used appropriate relationships in 
determining those figures. 

Q. When you say "I used appropriate relationship," are they for¬ 
mulae of general application in the industry? Is that right? A. I think 
so, yes, sir. 

884 Q. Did you not verify your relationships in terms of actual operating 
experience on the Kosciusko line? A. i It was based on actual operating 
experience of the Kosciusko line. 

Q. I see. 

I misunderstood you. I thought that the relationships were from 
some general engineering formula used generally in the industry. 

A. I think you will find that in most operations there is some variance 

be 

in operating costs from month to month. It would/quite impossible to take 
any month and say that this exact cost; particularly because any month 
might not transport the quantity of gas we were trying to determine the 
expenses for. 

Consequently, you have to revert to fundamental data which may be 
computed into the results you are seeking. 

In other words, you just can’t take operating expense in toto at 
any given location and project it into your estimate. There it might not 
be the same conditions applying. Let me give you an illustration. 

The labor costs are not always the same just because you — I 
mean if you pump different amounts of gas, your maintenance costs are 
not the same. 

Certainly your fuel and electric power costs are not the same. 

885 Q. That is they vary with the amount of gas? A. They certainly 
do. 

Q. So that you could not have started with some base cost data and 
then made adjustments in that for the differences in the amount of gas? 

A. Will you read that question? 
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PRESIDING EXAMINER: You axe asking about something he did not 
do. 

MR. LEVENTHAL: I meant to clarify the question. 

(Question read.) 

PRESIDING EXAMINER: You are still asking about something he did 
not do; that he might have done. 

MR. LEVENTHAL: I am trying to clarify his answer. I understood 
this to be the sense of his answer; and I want to make sure that I under¬ 
stand it correctly. 

THE WITNESS: Well, if you rephrase the question, perhaps I can 
understand what you are talking about. 

BY MR. LEVENTHAL: 

Q. Well, I understood you to say just now that because of variations 

to 

in costs, it would not have been appropriate or practical for you/have made 
your analysis that you are projecting here in Exhibt 33 by obtaining the 
cost data for some base period. 

886 Actual costs realized in fact, and then made adjustments for pur¬ 

poses of your projects to take into account the differences in horsepower 
and differences in annual delivery? A. I think that is what you have to do. 

I think that is what I said I did. 

Q. I see. Then I misunderstood your previous answer. I am sorry. 

Well, what base data could you start off with; what historical base 
cost data did you start off with? A. Well, the engineering department 
keeps a running record of fundamental costs, and I think at the time this data 
was prepared, which pre-dated, I think, this docket by several months, 
because it was one of the fundamental factors, I think, that indicated this 
would be a good program. 

That is, the line had an ease of expansion, and the figures I used then, 

I think, were based on the entire year of 1953. 

No, it probably was March or April and ending 1954 — March or April. 

Q. It started with the expenses for the base period ending March 31, 
1954? A. It was either that or the entire year 1953. 


Q. And then you made an adjustment in terms of the annual delivery 

887 shown in Column 1, there being no change in horsepower? You made an 
adjustment for simply one factor; is that correct? A. Yes, sir. 

Q. That is, you had the annual delivery for the base period? 

A. No, I did not make it that way. I made an adjustment for it but I did 
not simply multiply this annual delivery by some other annual delivery, 
because I doubt if that would be appropriate. 

Q. Well, you took into account the exact amount of the annual de¬ 
livery during your base period; is that right? A. That is taking into 
account the basic figures that are tabulated as history. That history takes 
that into account. 

Q. And how did you make the adjustment for the change in annual 
delivery? A. Well, I took the fundamental cost units and applied them 
to the nature of the -- strike that. ’ 

I applied them to the power that was required to pump this amount 
of gas. 

Q. Were the fundamental cost units expressed in terms of per horse¬ 
power or per Mcff gas or something like that? A. No they were rather 
complex. I think they were percentages and they were constants, and such 

888 things as that. 

Q. But regardless of how complex they were, were they in effect 
related to costs per volume of gas per unit volume of gas? A. They were 
related by virtue of the fact that they were developed from history which 
involved volumes of transported gas. 

Q. But didn't you just tell me that expenses per Mcf would vary, 
depending upon the amount of gas being pushed through the line? A. That 
is what I said. I have not changed that idea an iota. 

Q. And they would vary not only in absolute ration, but they would 
vary some other way; that, the fuel cost per Mcf or the electric energy 
cost per Mcf would not be constant; so that it would vary directly as the 
number of Mcf varied? A. It would vary as the Mcf varied. I don't 
know just whether it was just straight down the line or not. 


2, 3, and 4, without any additional knowledge than the amount of pressure 
at each station and the amount of lines of loop; is that correct? A. No, 
you could not compute column 1. Because such information does not give 
the total investment of the present system. But I think other than that 
figure, a competent engineer could probably ably reproduce this exhibit. 

Q. I am not referring to the investment figures or such items of your 
exhibit as are based upon investments such as depreciation or rate of re¬ 
turn. I am referring at the moment to operating expense. A. Well, sir, 

I have been in a position where I have taken exhibits with a good deal less 

891 information than I presented here with the horsepower installed and 
with the loop involved — in fact, it was only the capacity. 

I have been obliged and I have been able to check figures such as 
shown here, using acceptable costs -- that is, recognized costs in the 
industry. And I don’t think this is any different than anything else. 

It can certainly be tested. I doubt seriously that you will come out 
with exactly that number. But I could apply different tests and get differ¬ 
ent numbers. They are surely this: these numbers are relative. And by 
any amount of testing that you can put to them or that I have put to them, 
the relationship of these numbers is sound. And in the experience of my 
company, the magnitude of the numbers is sound. 

Q. That is, what I understand you to say now is that you could make 
a rough estimate on the basis of the data which you have provided — an 
engineer could make a rough estimate upon the basis of the data you have 
provided — which would be sufficient to testify your hypothesis as to the 
relative relationships of course on different assumptions of horsepower 
and delivery; is that correct? A. I think he could. 

Q. What was your assumption as to cost per mile of loop line? 

892 A. The installed cost or what? 

Q. I meant installed cost per mile of loop line. A. I think that 
that is a hundred and twenty-one thousand dollars per mile. 

Q. What was your assumption with respect to cost per additional 
units of horsepower capacity installed and if there is a difference between 
reciprocating and centrifugal, would you state that? A. These figures 
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Q. Now, I understand you to say that if you take the base expense 
data for some base period and you know the amount of Mcf for that base 
period, you could make, by an engineering calculation, as any engineer 
could make just looking at those figures, the expenses for a different 

889 amount of Mcf; is that correct? A. I could not. 

Q. You could not? A. No, sir. 

Q. But I understood you to say in response to Mr. Hargrove that 
if the flow sheets would show the amount of horsepower as shown in Exhi¬ 
bit 8, and he had your expenses here as set forth in Exhibit 33, that he 
could make the necessary calculations to verify your assumptions and verify 
your computations. 

MR. HARGROVE: I don't want my silence to indicate that I agree 
that that was the question I asked. 

MR. LEVENTHAL: I am asking for a clarification here. I was just 
asking — 

PRESIDING EXAMINER: Well, that is just asking on the basis of 
misunderstanding. I don't see why you do not wait until you read it. All 
that can be done now except to repeat is to first of all spend the next thirty 
minutes finding out what he did say, and then whether you can understand it 
or not, and then maybe you can ask some question. 

The truth of the matter is the question was already recorded on the 
record. And if you got it, all right; if you did not get it, it is up to them 
to say so. 

And just stop right there. That is not the question that I ask. That 

890 is what counsel says. Is that your understanding of the question? 

THE WITNESS: I think there is a difference between the question 

that Mr. Hargrove asked and what Mr. Leventhal is now asking. 

My answer would be the same with both. 

MR. LEVENTHAL: Well, that is fine. 

BY MR. LEVENTHAL: 

Q. In other words, then, it would be possible if you have the horse¬ 
power as shown on Exhibit 8 and 9, and if you have your computations here 
in Column 1, to be able to calculate the costs on the assumptions of Column 
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were not prepared for investment in terms of dollars — did you say per 
unit or per horsepower? 

Q. Yes, per horsepower capacity. A. These estimates were de¬ 
termined by detailed analyses of the additions. I don’t recall at the mo¬ 
ment how those additions resolved into dollars per horsepower; but I 
can, from my work sheets, give you the total cost of the compressor sta¬ 
tion additions. So I could break that feature out for you. 

Q. All right. 

MR. HARGROVE: Do you want to take the morning recess while he 
lists those? 

PRESIDING EXAMINER: How long is this going to take? This is not 
the main case, you know. These two are purely matters of potentials in 
this line. They go only to the question — only to the collateral question. 

893 One of the advantages of this project they have suggested is that it 
creates a potentiality of expansion. How much time is it going to take? 

I don't know whether we ought to go into all this detail or not on this col¬ 
lateral. 

THE WITNESS: I have the figures that I was speaking of available. 

PRESIDING EXAMINER: All right; give them. I thought you had to 
make some computations. All right, go ahead. 

THE WITNESS: The compressor stations for Column 1 are 
$12, 600,000. The compressor stations of Column 2 are in the Docket 
G-2503. 

MR. HARGROVE: That would be in Exhibit 13. 

THE WITNESS: Yes. Exhibit 13. 

MR. CHAPMAN: Would you read that figure? I have not got enough 
room to open up my exhibits in this cramped hearing room. 

THE WITNESS: It is not totalized, Mr. Chapman. It is in the exhibit 
by individual stations. 

Oh, is it? 

MR. HARGROVE: Yes. 

Here it is on summary of estimated construction costs, page No. 1, 
after the index. 


671 


894 THE WITNESS: That includes other figures. 

MR. HARGROVE: It does? 

THE WITNESS: Yes. 

MR. HARGROVE: I beg your pardon? 

THE WITNESS: The individual station costs on the Kosciusko line 
are in Exhibit 13. 

PRESIDING EXAMINER: Well, they can be observed there. There 
is no use to worry about whether they are convenient for the moment. 

THE WITNESS: The compressor stations for column No. 3 are $27 
million, and the compressor stations for Column 4 are $29, 400,000. 

BY MR. LE VENT HAL: 

Q. Now, just to make sure I understand you; that is: In Column 1 of 
|;otal investment on the Kosciusko line at the present time, $12,600,000 rep¬ 
resents the investment in compressor stations, including costs of instal¬ 
lation. That is correct, is it not? A. Yes. 

Q. Now, Mr. Marvin, the data for lines 8, 9, 10, 11, and 12; did 

you get those from the financial department; or did you calculate those 

• # . 

your self? A. I calculated those myself. 

Q. And how did you obtain the interest figure? By what formula? 

A. I made it up. 

895 Q. On what basis? A. Well, sir, I have been doing this for seven 

years. And I have watched the various expansions of the company. And I 
selected a number which in my opinion was an appropriate number. 

I may say this — and it probably is what you are shooting at; the 
combination of elements which I selected shown there, represent about 
15 percent fixed charges. 

Q. That is lines 8 through 12? A. Yes. 

Q. I have numbered them for convenience on my own exhibit. 

A. 8, 9, 10, 11 and 12 represent approximate fixed charges of 15 percent. 
And that correlates with what is used in Docket G-2503. 

Q. Do your expenses here include administration and general ex¬ 
penses or costs? A. Yes, sir, they do. 

Q. Do they include it in line 7 "Total operating expense"? A. They 


are. 
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Q. As I understand it for the other lines on that page what you did 
was to take some working rules that you have for determining interest 

and depreciation and you verified them by seeing that all of these lines add 

896 

up to a fifteen percent? A. I don't know whether they were verified. 

Q. When you said 15 percent, that means fifteen percent of total 
investment ? A. That is right. 

Q. Yes. 

MR. HARGROVE: Go back to Mr. Marvin's answer just before that 
last question. I want to be sure it is clear. 

(Answer read.) 

MR. HARGROVE: Is that the complete answer ? 

THE WITNESS: It was not all the answer I gave. 

MR. HARGROVE: Would you clarify that incomplete answer ? 

THE WITNESS: I went on to say that that is the way I computed it. 

I applied the 15 percent. 

MR CHAPMAN: May I ask a clarifying question to your answer to 
not that question but to the one that preceded it ? You say fifteen percent 
of total investment: Do you mean total system investment ? 

THE WITNESS: Total investment shown on line 6 of Exhibit 33. 

BY MR LEVENTHAL: 

Q. So that lines 8 to 12 represent a distribution which you made of a 
figure of 15 percent of the investment and represent nothing beyond that; isn't 
that correct? A. 8, 9, 10, 11 and 12? 

897 Q. Yes. You might just as well have an interest, depreciation, ad 
valorem. Federal income tax and balance to capital stock aU lumped 
together, assumed at a 15 percent of total investment; isn’t that correct ? 

A. I think that is right. 

Q. Now would it be possible, Mr. Marvin, to construct a similar 
column 1, for example, with respect to the inch systems at the present 
time ? A. I don't know. 

Q. Well, would it be possible to have the maximum day input vol¬ 
umes on the systems from the flow charts ? A. Yes. 

Q. We could have the maximum day delivery to — well, just for 
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comparison, instead of making it the terminus of the inch systems we 
would make it — is it also station 21-A ? The inch systems do serve 
Station 21-A? A. Yes, sir. 

Q. So we could find out from the inch systems what the maximum 
day delivery was, couldn't we ? 

MR. HARGROVE: Mr. Examiner, I am going to object at this point. 
898 Mr. Marvin did not prepare an exhibit for that column based on the 

inch systems. And I don't think there is need for us to go into this record 
on the question of whether or not that could be prepared by Mr. Marvin or 
anybody else since he did not prepare it. And he has not offered it. If 
Mr. Leventhal wants to ask his own engineer whether he can do it, of 
course he is perfectly free to do so. But I do not see what that has to do 
with this particular record as to whether Mr. Marvin can do so that he has 
not done. 

MR. LEVENTHAL: The question would be whether if a computation 
were made it would be comparable to the computations that Mr. Marvin 
has made, whether we would be talking about comparable things or about 
horses in one case and apples in another ? 

PRESIDING EXAMINER: Wrong witness. For what you are talking 
about. Objection sustained. 

MR LEVENTHAL: Exception. 

BY MR. LEVENTHAL: 

Q. Did I understand you to say before that in general, in terms of 
the approach that you have to this problem of computation, that even having 
less information than you have here on this sheet — this is about a differ- 
ggg ent system; as an expert you testified about how you would construct a 
hypothetical analysis; that having in mind the annual deliveries, the maxi¬ 
mum day deliveries, the horsepower installed, and the miles of line, 
you could calculate a cost of service for that system, excluding of course 
cost of gas purchased ? Is that right ? 

PRESIDING EXAMINER: I am going to have to step in here. You 
are doing exactly the same thing. In fact, I have been wondering why the 
objections did not come earlier. What this witness could do had nothing to 
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do with what he has done and is not cross-examination. The man is a high¬ 
ly trained engineer. There are ten thousand computations he could make. 

MR LEVENTHAL: Well, Mr. Examiner, the question is — 

PRESIDING EXAMINER: Let's not argue about it. Ask another 
question. 

I understand perfectly what you are doing. I am ruling on it. So 
let’s not argue about it. Ask another question. Ask about something the 
witness has testified to. He has not testified to all the possible things he 
could have done which he did not do. 

MR. LEVENTHAL: Mr. Examiner, I would like to cite legal author¬ 
ity at this point so that no question would be raised later that I tried to 

900 provoke error or failed to call authority to your attention. 

And I specifically call your attention to the case of Beaumont Broad¬ 
casting Corporation versus Federal Communications Commission, 202-F, 
2nd, 306; case decided by the United States Court of Appeals for the 
District of Columbia; Second Circuit, on June 26, 1952. The sense of that 
case is — 

PRESIDING EXAMINER: We don't need you to digest the case. We 
can read law. The record shows what it is. That is enough. I appreciate 
it. Now let’s ask the next question. 

MR. LEVENTHAL: For purposes of preserving a record on this 
point, did you make a calculation as to how much the cost would be on the 
present Kosciusko system thirty-inch line from Kosciusko to Connellsville 
which took into account present operation and added a hundred thousand 
Mcf per day ? 

THE WITNESS: Will you read the question? 

(Question read.) 

THE WITNESS: That is represented by Column 3 on Exhibit 33. 

BY MR. LEVENTHAL: 

Q. No, I mean present operation plus a hundred thousand Mcf per 
day; not the conversion proposed by Docket G-2503, plus a hundred 

901 thousand Mcf per day ? A. Oh, excuse me. I don’t recall that I ever did, 
no, sir. 
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Q. Did you make any comparison which would compare these two 
things — I am going to list two things for purposes of comparison; and 
they are somewhat complicated to state; so if you will bear with me I will 
state them in narrative sense. 

PRESIDING EXAMINER: Can't this be shortened if you ask a general 
question here ? You ask him to make this exhibit; he has made it; now 
isn't it possible to block out the rest of it without having to go into all this 
detail? I don't think it adds anything, whether he did or whether he did 
not. He prepared this in support of certain direct testimony at our request. 
Now you have cross-examined him about it. And quite exhaustively. You 
have covered practically every feature of the exhibit. 

Now what he did not do does not add anything to the case, does it ? 

And couldn't you ask him whether he did any other comparative computations 
and be done with it, instead of listing and taking all this time to list these; 

202 because as I say, they are immaterial anyhow. A nd I will so rule. 

And if you can't think of a question, I will ask it for you. 

MR. LEVENTHAL: In view of the Examiner's prospective ruling, 

I will cover a series of questions with this general question: 

BY MR. LEVENTHAL: 

Q. Did you make any computation as to the cost of service on the 
entire Texas Eastern system which did not use column 3, but which used 
as the assumption the present system of Texas Eastern plus an additional 
hundred thousand Mcf per day on the Kosciusko line? A. I did not. 

Q. Would it be possible by the application of the methods you have 
described in the course of preparing this exhibit or in reference to the 
preparation of this exhibit, to prepare such a computation ? 

MR. HARGROVE: I object. The question of whether it would be 
possible for him to prepare it — 

THE PRESIDING EXAMINER: Sustained. I don’t need argument. 

It is sustained. The reasons have been already stated. 

903 MR. LEVENTHAL: I just wanted to clarify that I was not asking 

whether he would do it; but whether his methods are such that they could 
be applied to that problem; you understand that is my question ? 
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MR. HARGROVE: Yes. But engineers are available. I don't think 
we have to put it on this record of this witness whether it is possible. 

BY MR. LEVENTHAL: 

Q. Now, Mr. Marvin, you show here that on present operation the 
cost of Mcf, the cost per Mcf delivered to station A is 15. 8; that after con¬ 
struction of Docket G-2503, the cost will be 13. 5 — this is this column 2 
— and that in column 3, the cost would be 14.1 cents. 

For purposes of focusing on this next question, I will just ask you to 
consider columns 2 and 3. And I ask you this: What is the cost per Mcf, 
the incremental cost per Mcf of the additional hundred thousand Mcf per 
day which has been added? A. I never figured it. 

Q. If you were to figure it, what you would do is determine the dif¬ 
ference between Column 2 and Column 3 so far as Line 3 is concerned, and 
the difference which would be — well, let me ask the general question 
first. Then we will get to the actual calculation. And the difference between 
column 2 and 3 so far as line 4 is concerned — that being the last line — 

I beg your pardon — so far as 13 is concerned — and you would have an 
additional delivery in one case and an additional cost in the other case. 

And then you would divide one into the other; is that right ? A. I think 
that is right. 

O- Now if my calculations are correct — and I would like you to 
just check on them briefly — it appears that the increment in terms of 
annual delivery would be 32,400, 000 Mcf, and that the additional cost would 
be $5,818, 000 — 

MR. HARGROVE: Mr. Examiner, this is pure arithmetic. Counsel 
could do an arithmetical computation of the exhibit and put it in his brief. 

MR. LEVENTHAL: I intend to ask a question on the basis of the 
calculation. 

PRESIDING EXAMINER: Well, ask your question instead of doing 
arithmetic computations. You are burdening the record. 

BY MR. LEVENTHAL: 

Q. And this comes to 18 cents per Mcf delivered to Station 21-A. 
Would it be fair to say that the method that this demonstrates — that your 


exhibit 33 demonstrates — that the exjSansion proposed by column 2 repre- 

905 sents a cheap expansion available in the Kosciusko system at a price 
or a cost of about ten cents per Mcf, incremental cost, meaning that any 
further expansion would have to be an expensive expansion at the cost of 
18 cents per Mcf? A. I don't believe it shows that. 

Q. Why does it not show that ? In what way is that an inaccurate 
statement? A. When you make an expansion, you do not sell the additional 
hundred million feet, in this instance at 18 cents per Mcf, in comparison. 
What you do is sell the total quantity at the total cost per Mcf, which re¬ 
mains in the vicinity of only 14 and one-tenths cents at the hundred milli on 
expansion and reduces back to 14. 0 cents with some nominal 300 million 
foot expansion. You don't sell the incremental cost. 

PRESIDING EXAMINER: You don't need to develop that further. It 
is quite clear. Don’t expand your answer any more than you have to. 

MR. CHAPMAN: Mr. Examiner, may I request a morning recess. 

It is now 11:30. I don’t have a — 

PRESIDING EXAMINER: I think we can get through this. I would 
like to get through before we change if you don’t mind. 

906 MR LEVENTHAL: I think I will have at least fifteen minutes more 
questions. 

PRESIDING EXAMINER: All right. We will recess at this time. 

We will make the recess short. We will reconvene after the recess in 
Room G and H. 

* * * * * 

907 PRESIDING EXAMINER: The hearing is reconvened. 

BY MR LEVENTHAL: 

Q. Mr. Marvin, for purposes of clarity, I would like to ask you 
again about Line 9, Depreciation. You did not develop this by reference to 
one of the established systems of taking depreciation; that is, a system 
depreciation or a straight-line depreciation, or an average service life. 

But you did take for this assumed figure within your 15 percent spread? 
That is correct, is it not — just a working hypothesis ? A. That is a 
figure that the company uses. And I used it. 
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Q. Is Line 10, Advalorem Tax, the figure that the company uses? 

A. Ad valorem Tax here is taken at 1.1 percent; and in the company's 
estimates, of G-2503, I believe they used 1 percent. It is a very minor 
difference. 

Q. And you related your interest to the figures shown in G-2503, too, 
by a proportional basis ? A. The interest is not exactly the same; but the 
resultant figure is compensated. The interest I assumed was 4-1/2 percent 
on 65 percent bonds. And I think the figure that is used in the G-2503, 
Exhibit 13, is something in the neighborhood of 4 percent on 65 percent. 

Aid they are quite compensating in the total number. 

908 MR. HARGROVE: Did you get those figures he used? 

(Answer read.) 

BY MR. LEVENTHAL: 

Q. And, Mr. Marvin, is it correct that for each column, 1 through 
4, line 7 through 12 add up to a 15 percent of line 6? A. No. I do not 
believe they all do. I think the present operations as I was computing it: 
the actual bonds and stuff had been sold. And the actual fixed charges of 
the first operation reflecting those rates resulted in a figure of 15. 6 per¬ 
cent on a 6-1/2 percent return. All of the other columns are 15-point-zero- 
something percent. 

Q. Fifteen-point-zero? A. 15. 02 percent. 

Q. But it is true that line 8 which is Interest and line 12 which is 
Balance to Capital Stock together add up in every column exactly to 6-1/2 
percent of investment; isn't that correct? A. That is correct. 

Q. Yes. So that any assumptions you make about interest would not 
have affected what percentage these items 8 through 12 are of line 6? 

A. Yes, they would. Income tax is affected. 

Q. You are correct. I am sorry. 

Now, Mr. Marvin, when we took this up on direct, I asked you 

909 whether in your summary results you have the data as to cost of 
energy, cost of equipment, cost of operations and cost of energy, referring 
to page 340 of the transcript, the cost of fuel or electric power. And you 
said: Yes, it is included. 
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I gather from the Exhibit itself that you do not have any separate work 
paper on the cost of energy, but that it is merely included in line 7 of total 
operating ejqpense. A. I had to develop those figures in order to get line 7. 

Q. You mean you made engineering calculations as to the cost of 
electrical energy and you have a calculation on that that that is one of the 
components of your line 7 ? A. Yes, I have. 

Q. Now, Mr. Marvin, an exhibit shows — Exhibit 6, I think — that 
the amount of fuel actually going through the Kosciusko Line in the event of 
conversion after construction of Docket G-2503, declines between 1957 and 
1959. I gather that that must be in Exhibit 6, Schedule 2. But if you will 
just assume that for the moment. The question I have to direct to you is: 
does that fact affect your calculations ? 

MR HARGROVE: Just a second, counsel. Let him verify the fact. 

MR. LEVENTHAL: All right. Let's go to that first, then. 

BY MR. LEVENTHAL: 

Q . Exhibit 6, Schedule 2. Take die Kosciusko Line. You couLd 
have, say, in 1957, on line 16, 91, 887, 701; and on line 20, 106, 606, 332, 
which adds up to 198, 000,000-plus. 

Take page 3 of that schedule. You have line 21, 74,144,094. And 
Line 25: 121, 866, 347. Which is 196, 000, 000-plus. 

MR. HARGROVE: What was your question about the fuel on that 
line, counsel ? And where is that ? 

MR. LEVENTHAL: I was taking the gross supply, the system of 
gas balance going into that line. And I understand that to be an addition of 
line 21 and line 25. If I am in error on that, then my factual assumption 
is in error. But I added lines 21 and 25 — 

MR HARGROVE: That is all right. You said your question was 
directed to fuel; and I understand — 

MR. LEVENTHAL: I am sorry, I did not make myself clear. 

BY MR. LEVENTHAL: 

Q. How does the fact that the use of the — how does the decline of 
fhe maximum day delivery to Station 21-A, as shown by Exhibit Nunber 6, 
comparing — Exhibit 6, Schedule 2 — when you compare 1959, which is 
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lower than 1957 — how would that affect your calculation? A. It does not 
affect these calculations. Exhibit 33 describes the operations cf that 
Kosciusko Line in column 1, as I have stated before, at a 95 percent load 

factor, and in corresponding columns also at 95 percent load factor for 
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the purpose of determining the relative cost of transportation if all the 
lines operated in the same way. 

MR. LEVENTHAL: I am sorry. I see that now. 

BY MR. LEVENTHAL: 

Q. That is that since column 2 does not relate to any actual project¬ 
ed state of facilities but is an assumption of load factor, it is not affected 
by any change in the fact ? A. It is not affected by any one of these years, 
no, sir. 

MR. LEVENTHAL: Now, Mr. Examiner, I have a motion to make with 
respect to this exhibit, which is this: 

The exhibit was prepared pursuant to my request. My request was 
made at a time when I was unaware of the way in which it was prepared or 
the way in which the conclusion was arrived at by the witness. 

Upon the basis of the testimony that he has given here this morning, 

I move to strike both Exhibit 33 and the statement which is contained in his 
direct testimony on page 6 of his exhibit, that is, the exhibit which con¬ 
tains the direct testimony, on the ground that the testimony this morning 
shows that these calculations were made on the basis of an abstract ap¬ 
proach and on the basis of assumptions rather than upon the basis of the 
cost data which were available to the witness for the company for use in 
this manner, for use in regard to this calculation. 

912 What I am stating is: He has made a statement as to what will 
happen with respect to the Kosciusko Line. And he has done it on the basis 
of an abstract engineering approach rather than upon a factual approach 
based upon the actual cost data available. 

MR. HARGROVE: Mr. Examiner, the exhibit does exactly what his 
testimony said it did. His testimony states, and I quote: The unit costs 
of transportation so computed were materially the same for the thirty- 
inch pipeline operating in accordance with Exhibit 8 capacity, operation of 



913 


the same with additional capacity, and operating the same with a cer tain 
number of capacity. 

There is nothing in the exhibit that says that the studies which he 
made were related to estimates of varying units of transportation per year. 
And furthermore, an exhibit so made would be more or less meaningless. 

The only way you can make a comparison is to make a comparison 
assuming a same basis for each set of figures which is what the witness 
testified he did. 

I submit he has done exactly what his testimony said he did. It is 
certainly material to this case. And I think it proves exactly what he said 
it would prove. 

In any event, certainly what counsel is saying is a matter related to 
the weight and not to the relevancy or materiality of the exhibit. 

PRESIDING EXAMINER: May I hear other counsel? 

MR CHAPMAN: Mr. Examiner, I might join in that objection. I 
might not. I would like to ask some further questions, however, before I 
make that determination. 

PRESIDING EXAMINER: Do other counsel wish to be heard? 

MR KERBY: Mr. Examiner, on behalf of Public Service Company, 

I oppose the motion to strike the exhibit. 

MR. CHAPMAN: May we have the basis of counsel's opposition to 
that motion? 

MR KIRBY: My basis, Mr. Examiner, is that an exhibit made at 
the request of counsel is admissible in evidence at the behest of any party 
to the proceeding. And as far as I can see from listening to the argument, 
there is no basis in fact for requesting its withdrawal at this time. It was 
prepared at their request. And I think we should have the benefit of it on the 
record. We have had all of this testimony. I think it would be most highly 
improper to have it stricken at this time. 

PRESIDING EXAMINER: The decision is reserved. The ruling is 
reserved. Please proceed to cross-examination. 

BY MR LEVENTHAL: 

Q. Mr. Marvin, on page 6 of your direct testimony, you state that 
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you made a calculation of the Thirty-Inch Line operating with 300, 000 Mcf 
additional annual capacity over Exhibit A. 

914 Column 4 shows 284, 000 Mcf per day over and above the Exhibit A. 
Would you tell us what the reason, if any, was for the use of one figure 
rather than the other? A. I think so. The 300, 000 Mcf is a nominal 

915 figure. And a hundred thousand is a nominal figure. The actual 
computations were based, as indicated in the Exhibit, on 284, 000 Mcf per 
day. I have kept these figures in mind as nominal figures; even as I was 
working the exhibits. 

Q. Yes. I am just trying to establish this: Did you have some other 
study which would have shown actually three hundred thousand Mcf per day 
at the time you wrote this statement? A. No, I did not. 

Q. Then this is the study that you meant by that. And you were using 
an approximate figure ? A. That is right. And it was only a nominal 
figure. 

MR. LEVENTHAL: No further questions at this time, Mr. Examiner. 

916 * * * * * 

BY MR. CHAPMAN: 

Q. Mr. Marvin, calling your attention to line 9, depreciation, I 
understood your testimony to be that you used an existing figure, one that 
the company uses in determining depreciation. Would that be 3. 3 percent? 
A. That is correct. 

Q. Do you have any certificates of necessity on the Kosciusko line 
or any of the equipment on the Kosciusko line? A. I don’t know what you 
are referring to. 

PRESIDING EXAMINER: O. D. M. 

THE WITNESS: I don’t know. 

BY MR. CHAPMAN: 

Q. You mean you made this assumption without checking whether or 
not you had any rapid write-offs on the Kosciusko line? A. Yes. 

Q, Is that correct? A. Yes, sir. 

Q. This is a comparative figure. I am just referring now to column 
1. Of course. Did you discuss with counsel with reference to columns 2, 
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3 and 4 whether or not applications would be made to the Office of Defense 
Moblization for certificates of necessity in connection with new construction? 

917 A. I did not. 

Q. Now, I understand from your testimony that you made no assump¬ 
tions in connection with this exhibit with regard to the South Louisiana 
line, is that right? A. It is excluded from this exhibit, yes, sir. 

Q. So that the cost of transportation does not include the cost of gas 
delivered through the South Louisiana line? A. It does not state that 
either. 

Q. I know it does not. I am asking you to put it in the record, Mr. 
Mhrvin. 

Q. Have you made any analysis with respect to the expansion capa¬ 
cities of the South Louisiana line ? A. I know of a general approach to ex¬ 
pansion of the line. But I don't recall any analyses of the expenses and 
stuff like that. 

Q. Well, would it, as a matter of practical economics, be more 
expensive to take gas to Kosciusko from Long View Texas than it would to 
pick it up in the South Louisiana fields ? A. I would think it would be more 
expensive. 

Q. That would have a bearing on the cost of transportation — that 
would have a bearing on the cost of gas in it at Kosciusko, would it not, as 
to where you pick the gas up? A. It certainly would. 

Q. Simply if you purchased it all from U nited at Kosciusko, it would 

918 also give you a different input cost, would it not? A. Well, Mr. Chapman, 
certainly wherever you pick up the gas and from whomever you pick it up, 
it will have a bearing on future operations; but it would be rather impos¬ 
sible for me to establish where it could be picked up and when it could be 
picked up and by whom. It is highly theoretical. 

Q. Did I understand your answer to Mr. Leventhal to be that you 
implied no, or made no assumption with respect to cost per horsepower 
added on this station? A. I have already indicated how the station costs 
were computed. 

Q. You did not make any estimate with respect to cost per horse- 


power broken down to centrifugal and reciprocating is that right ? A. No, 

I did not reduce it to that. 

Q. In your opinion, the estimates of cost per horsepower made by 
Mr. Goodrich in his exhibit No. 13 — would they be fair estimates for the 
additional horsepower to be added to the Kosciusko line under your assump¬ 
tions? A. They would be in the general range of cost per horsepower, yes, 
sir. 

919 Q. In other words, what you are saying is that Mr. Goodrich’s 
estimates are realistic ? A. I did not say that. They are realistic. And 
so are the estimates which were used for this exhibit. 

Q. I did not think you were implying that Mr. Goodrich's exhibits 
were not realistic. A. The stations are of different size. 

Q. The stations are of different size; but the cost per horsepower 
generally, using a rule of thumb, will give you the cost of the station; is 
that not correct ? A. You can obtain the cost of the station with a rule of 
thumb, yes. 

Q. But you did not apply the estimates made by Mr. Goodrich in his 
careful worked out estimates that he made in connection with additional 
horsepower and building new stations on the Kosciusko line; is that correct, 

A. I stated that these costs were determined from separate estimates 
just as detailed. 

Q. Just answer the question, not-A. Well, you were telling me 

what I said, and I told you what I said. 

Q. I was asking you whether it was correct. All you have to do is 
say Yes or No. 

THE WITNESS: Is there a question? 

MR. CHAPMAN: There was a question, I would like to get the 
answer. 

920 PRESIDING EXAMINER: I think he has given you the answer. I 
don't think the witness is subject to criticism to answering that line of 
questions in exactly the manner he did. Because it is his responsibility 

as well as yours and mine to see that what is on the record is unambiguous 
and clear. And your line of questioning was leading to an unclarity, 


actually. 

MR. CHAPMAN: Well, I am not attempting to do that, Mr. Examiner. 

PRESIDING EXAMINER: I know you are not. I never talk about 
what anybody else's motives are. When I sit on the bench, I wish you men 
would all understand it: we are not here to discern motives; we are here 
to discern effects. That was the effect; and the witness met it. Now let’s 
go to the next question. The witness is normally very responsive. And he 
does not normally add or volunteer. I have observed his conduct. But in 
this particular instance he felt it was necessary to make it perfectly clear. 

BY MR. CHAPMAN: 

Q. Now, Mr. Marvin, with reference to column 1, line 7, the total 
operating expenses, not trying to trap you; I am not trying to delude the 
record, I am not trying to confuse anything; but I would like to know wheth¬ 
er I misunderstood you when you responded to some of Mr. Leven- 
thal’s earlier questions with reference to that item; that you used in reach¬ 
ing that figure certain assumptions. A. Yes, sir. 

MR. CHAPMAN: Mr. Examiner, I will now join in Mr. Leventhal's 
motion to have this exhibit stricken from the record. And also to have the 
testimony of the witness previously referred to contained on page six of 
his prepared statement likewise stricken. In my opinion, it lacks any 
probative value whatsoever since it is not based on realistic conditions. 

We have a column called "Present operations. ” One of the important 
aspects of that column is line 7. And we find that the witness has made 
assumptions with respect to an area where they can have a historic picture. 

Likewise, we find after construction, Docket 2503, that the witness 
makes further assumptions without taking into consideration all the facili¬ 
ties proposed to be constructed in Docket G-2503. 

Now, I am perfectly agreeable that the witness assume a 95 percent 
load factor in his exhibit if he will. But I do not think that the witness 
should not assume the existence of facilities which are proposed in Docket 
No. 2503. 

Similarly, with reference to the item of depreciation involved, we 
find that the witness has used a company — a common company factor of 
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3. 3 percent depreciation, which I believe is the historic depreciation rate 
applied to the Big and Little Inch systems as they were taken over during 
the war, and does not take into consideration the existence, as has been 
stated in Mr. Goodrich's testimony, I believe, of certain rapid write-off 
privileges given to this company by the office of Defense Mobilization. 

These rapid write-off figures are given in connection with new construc¬ 
tion. 

The newest construction on the line, with the exception of the — with 
the exception of some of the South Texas construction, is the Kosciusko 
line. The witness does not even know whether they got a certificate of 
rapid amortization on this. If they have, I am told that pipelines are 
sometimes allowed to write off as rapidly as twenty-five percent; there¬ 
fore, I must only conclude from all that has been said that not only the 
exhibit, but the testimony that it purports to support have no relevancy; they 
are not based on realism, and therefore should be stricken, lest some¬ 
body would read this record and come to the conclusion that this might 
have some probative value. 

923 MR HARGROVE: I think I would like to make a statement — a 

couple of points, Mr. Examiner. 

PRESIDING EXAMINER: Make it short. 

MR. HARGROVE: Of course the exhibit is based on assumption. 

Such an exhibit cannot be prepared unless assumed conditions are used. 

The only question is whether the assumptions are made on a consistent 
basis for areas of comparison. 

With respect to rapid tax amortization, the rapid tax amortization 
applies to income taxes and has no effect on appreciation of practice in 
the Commission's accounting other than effects on taxes as prescribed by 
the orders that the Commission held for that purpose and incorporated 
into the general uniform system of accounts. 

With respect to not including all the property of the company, the 
exhibit does not say that it includes all the property of the company, the 
testimony does not say it includes all the property of the company. The 
testimony says that it is on the Kosciusko line. 




There was a very good reason for making it that way; as has been 
pointed out you can’t forecast where gas is going to come in on the system 
in the future. All you can do is say that if it gets to this point the cost of 
transporting it from there to some other point will be so much. And that 
is what the exhibit is stated to show. That is what the exhibit does show. 

924 And it certainly has probative value. 

PRESIDING EXAMINER: Anybody else wants to be heard? 

MR KIRBY: I will be very brief. I just want to make my position 
clear in supporting the position taken by Mr. Hargrove. I base it on the 
general rule of law that where one party seeks a documentor an exhibit and 
calls for its production or preparation in this case, and it is done, and 
then that party is dissatisfied with it, and does not desire to use it, the 
other party or parties have a right to offer it in evidence. And I think, 
therefore, my position is that I sustain Mr. Hargrove's view. 

MR CHAPMAN: I would like to say and have it clear for the record 
that I did not ask for this document. I did not ask for its preparation. 

And I do not feel bound by Mr. Leventhal's request of the document. And I 
feel that I, least of anybody in this room, am entitled to move to have the 
various documents and testimony stricken in accordance with the motion I 
have made. 

PRESIDING EXAMINER: Both motions, being different insofar as 
they are, are denied. The material is relevant. Counsel's first guess was 
best. He thought it was relevant. And he wanted more on it. He got it. And 
he did not like it. One of them did not. And that is not a basis for exclud- 

925 ing testimony. The problem as presented by both counsel is clearly 
a matter of: what is its weight? And having had all this time on the 
record about it, I think we had better let the Commission determine that, or 
the Examiner, on the evaluation, that you have said you can write in your 
briefs; and it will be used in connection with the evaluation of the weight of 
the evidence. The matter goes to weight and not to relevance, as I see it. 

BY MR. CHAPMAN: 

Q. Mr. Marvin, in your assumptions with respect to the addition of 
compressor horsepower on this exhibit, with reference to Columns 3 and 
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4, did you make any distinctions between reciprocating or centrifugal 
horsepower to be added ? A. Yes, sir. 

Q. You did ? A. Yes. 

Q. Will you explain to me just how you made these assumptions with 
reference to the distinctions between reciprocating and centrifugal horse¬ 
power ? Don't go into detail, just — 

PRESIDING EXAMINER: Let me remind him there: He has already 
given quite a bit of testimony on this subject. And I would like for him 
to try to summarize it briefly so the repetition won't be substantial. 

926 MR. CHAPMAN: I have asked him to do that. 

THE WITNESS: Where reciprocating equipment existed by virtue of 
column 2, reciprocating equipment was added to columns 3 and 4 to pro¬ 
duce those volumes. And where centrifugal equipment existed in column 
2, then it would have been added in column 3 and 4 at the same stations if 
it was to be added. 

BY MR CHAPMAN: 

Q. Now, you have given us I believe, a total cost of the horsepower 
to be added to these various assumptions that you make in columns 3 and 
4. Do you break those total costs down as between reciprocating and 
centrifugal horsepower? A. I think I have such a breakdown, yes. 

Q. Could you give it to us for column 3 first ? A. I think I can say 
that column 3 includes no more centrifugal horsepower than applied for in 
docket G-2503. 

PRESIDING EXAMINER: That is column 2 ? 

THE WITNESS: Yes. 

BY MR. CHAPMAN: 

Q. In other words, in your assumptions with respect to column 3, 
you do not intend to add any reciprocating — I beg your pardon — any 
centrifugal horsepower; is that right? A. That is correct. 

927 MR HARGROVE: Did you give column 4 ? 

THE WITNESS: Column 4, the same thing applies. 

BY MR CHAPMAN: 

Q. You are not going to add any centrifugal horsepower ? A. That 
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is right. That was described in the power figures I gave you this morning. 

MR. CHAPMAN: WiH you indulge me for a moment? I want to view 
an exhibit, Mr. Examiner. 

MR BRUNNER: Would this be a convenient time to take a recess, 

Mr. Examiner ? And you are going into another line. 

MR CHAPMAN: Thank you. 

PRESIDING EXAMINER: We will recess until two o'clock. 

(Thereupon, at 12:30 p. m., a recess was taken until 2:00 p. m. the 
same day.) 

928 AFTERNOON SESSION 

PRESIDING EXAMINER: The hearing is reconvened. 

MR. HARGROVE: Mr. Marvin? 

Thereupon, 

C. W. MARVIN 

resumed the stand and testified further as follows: 

CROSS EXAMINATION (resumed) 

BY MR. CHAPMAN: 

Q. Just before the luncheon recess, Mr. Marvin, we were discus¬ 
sing the fact that you planned in your projected expansions, as suggested 
by columns 3 and 4 of Exhibit 33, to add only reciprocating horsepower; 
is that correct, sir? A. In this analysis, that is correct. 

Q. Now, in Column No„ 2, there is a combination of both recipro¬ 
cating and centrifugal horsepower added to the Kosciusko line; is that not 
correct, sir? A. There is. 

Q. Now, perhaps I can save time by this question: You refer to your 
loops in Column 3 — 1 notice that — and I was not able to write rapidly 
enough to follow the course of these loops — but did they, in effect, avoid 
loops at locations where are principally found centrifugal stations ? 

A. There was no special attention given to that. Those loops and the 

929 horsepower installed will develop that volume. And that is all there is to it. 

Q. Well, can you explain why, then, sir, you have not added any 
additional centrifugal horsepower in your projections in columns 3 and 4? 

A. Because 14, 000 horsepower at each of those stations was sufficient 
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and adequate to pump the volume. 

PRESIDING EXAMINER: That is at the centrifugal stations ? 

THE WITNESS: Yes. At the centrifugal stations; all right. 

BY MR. CHAPMAN: 

Q. Can you explain, then, why it was necessary in Column 2 to add 
centrifugal horsepower in order to accomplish the necessary horsepower 
for the proposed conversi on ? 

PRESIDING EXAMINER: Let me ask him first if he has already 
explained that. 

THE WITNESS: I don't know that I have. I can't recall, sir. I 
think it the answer is very simple. The amount of horsepower principally 
installed on the Kosciusko line at those stations is only 7500 horsepower 
in the case of three stations and 10, 000 in the case of the fourth. And it 
requires more horsepower than that to pump the gas in accordance with 
the rearrangement. And consequently it is required to be installed. 

BY MR. CHAPMAN: 

Q. And I take it that this relationship of added compression as shown 
on the proposed conversion does not necessarily follow through in an addi¬ 
tional expansion? A. No. Each case is described. 

MR. CHAPMAN: I have no further questions of this witness. *** 

BY MR. BRUNNER: 

Q. Mr. Marvin, Exhibit No. 33 that you have been cross-examined 
about by both Mr. Leventhal and Mr. Chapman does not purport to be any 
alternative plan plan proposed by the applicant in this proceeding. Is that 
a correct statement on my part ? A. That is correct. 

MR. BURNNER: I have no further questions. 

PRESIDING EXAMINER: Any redirect ? 

MR. HARGROVE: No, sir. 

PRESIDING EXAMINER: You are excused. 

(Witness excused.) 

PRESIDING EXAMINER: This is the final excuse of this witness ? 
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(It was agreed.) 

MR. LEVENTHAL: What was that last statement? 

PRESIDING EXAMINER: This witness is excused finally. He has 
now been cross-examined. And there is no redirect. 

931 MR. LEVENTHAL: Mr. Examiner, I have taken — pardon me, 

Mr. Marvin. Stay on the stand for one moment, please. 

PRESIDING EXAMINER: The witness is excused. I am the one to 
tell him to take the witness stand or not. 

MR. LEVENTHAL: Well, may I make a comment at this time ? 

PRESIDING EXAMINER: Yes, you may. But you do not address the 
witness. He is no longer on the stand. 

MR. LEVENTHAL: I limited cross-examination that I had of the wit¬ 
ness on the basis of his testimony that the data which he had provided 
would permit a verification of his exhibit. That is a question on which I 
intend to obtain advice. 

If we should find that that is not the fact, or that it is in some 
material respect not the fact, and presented evidence on that effect, I 
will have a basis for asking that the witness be recalled. 

And I did not want the record to be silent at this point on that pos¬ 
sibility. 

PRESIDING EXAMINER: Call your next witness. 

***** 
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1055 MR. LEVENTHAL: Mr. Examiner, in pursuance of the suggestions 
that I made yesterday at the time of the discussion among counsel, I would 
request that the recess be until a later date than January 18 in order to 
give me adequate time to do two things. 

First, continue with my examination of the detail sheets supporting 
Mr. Goodrich's direct testimony in preparation for cross-examination of 
Mr. Goodrich; and second, prepare for the direct case that the barge 
operator intervenors would put on. 

In regard to the former part of the time necessary for counsel, we 
have made a start on the examination of the work sheets; the matter is a 
somewhat complicated one. I am having assistance of engineers starting 
this evening. My associate and I started looking over the papers yesterday 
evening. But it is apparent that it is very difficult task, and one which is 
time-consuming. 

The other matter is one in which — that is, the preparation of our 
direct case — in which I stated yesterday that I have made a considerable 
start. But the case is one that is complicated and has to be prepared. I 

1056 would like to be in a position to be able to prepare my case as carefully as 
Texas Eastern has in some respects prepared its case. It has had many 
months of preparation time, of course. 

In our situation, we were not notified that we were a party until the 
end of October. And part of the time between then and this date has been 
spent in preparation cross-examination of the Texas Eastern witnesses on 
the basis of their direct testimony. 

So that the number of effective days available to me has been rela¬ 
tively brief. In addition, the fact that the hearing was called when it was 
left me with some time necessary to be spent in cleaning up other business 
so that I could have the time available to devote to this hearing. And there 
is just a certain amount of time required for that purpose. 

In any event that leaves me at the present time unable to prepare my 
case effectively and with the thoroughness with which I would like to pre¬ 
pare it, and make yourtdeadline of January 18, which I understand to be a 
single date for both preparedness for cross-examination and proceeding 
immediately with the case, the direct case, of the other parties involved. 
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I stated yesterday that I believed that February 9 would be in the 
range of an appropriate date for me, and that is in my considered judgment 
the time I would need. 

MR. HARGROVE: I have no objection to the Examiner's suggestion 

1057 of a somewhat later date for reconvention than we had anticipated or that 
we might have felt was necessary. But I do not object to it. At the con¬ 
clusion of any discussion of the reconvention date, I would like to address 
myself to a matter the Examiner mentioned this morning. 

PRESIDING EXAMINER: All right. We will take that up later. 

Has Public Service any comment? 

MR. MULHERN: No, sir. 

PRESIDING EXAMINER: Mr. Chapman, you have not been heard 

from. 

MR. CHAPMAN: No. sir. My case, my presentation, I think, is a 
little simpler than Mr. Leventhal’s. And, therefore, it will not require as 
much time for preparation. 

PRESIDING EXAMINER: The thirg' we are fixing is that when we do 
recess in this course of sessions, we will reconvene on the 18th, the ob¬ 
jective being to complete the case. 

There will have to be extraordinary showings to change the objective. 
No ruling goes any farther than the ruling itself, and that is, it carries us 
to January 18. 

For the benefit of the Commission who has not had an opportunity to 
study the matter as carefully, certainly, as the Examiner who has lived 
with the case, I think the Examiner should address a few remarks to the 
record with respect to the respective statuses of the two intervenors. 

1058 What I am going to say, you gentlemen understand, is purely in an 
evaluation of law. And, of course, it carries no personal implications. 
Taking it simpler, in terms of what words will say it, of the two inter¬ 
venors, The American Pipe Line Corporation, this has occurred to me as 
perhaps the simplest quick way to express an evaluation. 

As previously analyzed, this is not exactly the same as before; but 
it ties in. The phase of participation, the basis of participation, is that 
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such participation may be in the public interest. It rests on no other sec¬ 
tion that I can find than the very last paragraph or very last phrase of the 
Section 15 of the Act. 

So far as can be determined from the moving papers and pleadings, 
American Pipe Line Corporation has a charter. I hope counsel will cor¬ 
rect me if these simple facts are not absolutely accurate. It has cer¬ 
tificates of amortization. What is that technical phrase? 

MR. CHAPMAN: Certificate of necessity. 

PRESIDING EXAMINER: Certificate of necessity, which allows for 
rapid amortization. It does not, as yet, own a pipe line. It is not engaged 
in the primary business for which it was organized, of transporting oil or 
petroleum products. 

In brief, it may be said to still remain somewhat in that condition of 
a wish in the eye of the parent promoters. 

MR. CHAPMAN: Mr. Examiner, I want you to know that my silence 
does not mean my acquiescence in these remarks, Mr. Examiner. 

1059 PRESIDING EXAMINER: I am not asking other than just a few simple 

facts. And that is, I do not understand from the papers that we have here 
an intervenor who is engaged in active business that might at some future 
date become competitive with something which Texas Eastern might do. As 
a result, while it has been the endeavor of the presiding officer, and will 
continue to be, to afford such participation as may be in his judgment in 
specific instances and all along in the public interest, to wit, the public 
interest that we protect and are charged by Congress to give consideration 
to, it is a little difficult to see how the appeal provisions of the statute 
would apply in connection with a determination by the Commission under the 
Natural Gas Act of the application under Section 7 of the Natural Gas Act; or 
the applications, if it should be viewed as two — one for abandonment and 
one for construction and operation. 

Turning to the other intervenor, my evaluation of their position has 
previously been mentioned to a certain extent. I will summarize that only 
briefly for continuity purposes. 
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In so far as it was a competitor in the fuel field in regard to natural 
gas sold in the Midwest in areas competitive with their distribution of fuels, 
in short non-action by them in connection with the past actions by this 

1060 Commission, renders their position, so far as the present business of the 
delivery of natural gas in those areas, no longer involved. In other words, 
whatever competition exists has existed with their silence and waiver and 
perhaps estoppel, which ever one of the words would technically fit best. 

We, therefore, come to the second step, which is that the business 
purported to be done, proposed to be done, would not be a certification of 
any additional business. Therefore, the competitive angle is exactly 
where it has already been described to have been. And no legal problems 
arise in the natural gas competitive business from a fuel standpoint. 

So far as competition of any other character, that would arise should 
Texas Eastern, as a corporation, and under its corporate power, engage 
at some future time in a business other than natural gas which would be 
deemed competitive. 

Texas Eastern has informed the Commission, as regulated companies 
usually do broadly with respect to their general planning in not only the 
regulated field but in other fields of activity. That suggests that at some 
future time, should Texas Eastern, in fact, engage in the transportation 
and sale of petroleum products in the same area, they might become com¬ 
petitors. 

And, therefore, in connection with that business, the intervenor 
would be a competitor. That is, not such a competitor as is referred to 
under the Natural Gas Act and is not competitive with the natural gas bus- 

1061 iness,but some other business that they may engage in, and is a further 
contingency not yet arisen. 

And should it arise in the focus proposed and suggested by Texas 
Eastern, it would be a matter within the regulatory authority of the Inter¬ 
state Commerce Commission, to the scope of their regulatory powers, and 
beyond the scope and control of this Commission as delegated by Congress. 

Therefore, its participation, likewise, in this case is best, and has 
been based on the last clause of Section 15 as being another person whose 
participation may be in the public interest. 
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As stated before, I have endeavored and will continue to endeavor to 
judge that participation on that standard. It likewise appears to me ex¬ 
tremely doubtful that the appellate provisions resting on the phrase "Ag¬ 
grieved Party" would have any application. 

Now, what I should say in addition relates itself to the analysis of the 
potential position in regard primarily to rebuttal. The rebuttal would lie 
within the direct case, in the scope of the direct case, as an application 
under Section 7 of the Natural Gas Act if admissible. 

Other rebuttal would present a very serious question as to admis¬ 
sibility. And it would take substantially different factual data before the 

1062 Presiding Officer—as well as different conclusions of law, different bases 
of law, to persuade him of a different view. One can never judge when he 
will be persuaded. But in a matter, in a sense, of fairness, I would sug¬ 
gest that these things might be necessary. 

Having evaluated the potentials of what rebuttal could be on this 
basis of consideration of admissibility and others beyond that, beyond the 
narrow range or whatever range you might consider, I have already stated 
I do not find there is sufficient potentiality to justify the delay previously 
requested and again renewed today any further. 

The record is quite clear with respect to the cross-examination of 

Mr. Goodrich, and will stand on that basis until further showing. 

****** 

1063 J. W. HARGROVE 

was recalled as a witness, having been previously sworn, was further ex¬ 
amined and testified as follows: 

CROSS EXAMINATION 
BY MR. LEVENTHAL: 

Q. Mr. Hargrove, your duties include the direction and supervision 
of the financial activities of the company including the supervision of the 
negotiation and sale of securities at the present time; is that correct? 

A. Yes, sir. 

1064 Q. That is, I merely mean to clarify that the advice which has been 
previously given that you are now the vice president of the corporation does 
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not derogate from the duties which are set forth in your direct statement— 

A. I still have general supervision over all of those duties. 

Q. Yes. And did you participate in the negotiations on behalf of 
Texas Eastern with the insurance companies in respect of the $40 million 
of bond referred to in your direct statement? A. Yes, sir. 

Q. Have you -- I say "you”; I mean has Texas Eastern, so far as 
you know — if you were not there, someone under your supervision would 
also be included or someone who consulted with you in connection with your 
duties as treasurer — have conversations with underwriters or prospective 
underwriters concerning the sale of the proposed cumulative preferred stock 
or other preferred stock or debentures referred to in your direct testimony? 
A. Yes, sir. 

Q. Is there now in effect a binding commitment upon the insurance 
companies referred to to purchase the forty million dollars of bonds re¬ 
ferred to in your direct testimony? A. There is an oral commitment 
1065 which I consider binding. I don’t know its legal effect. 

Q. When was this commitment made, Mr. Hargrove? A. Well, 
different insurance companies committed at different times. I think the 
last one was confirmed to us right after the first part of November. 

Q. And is there any oral or written commitment by any underwriter 
with respect to the proposed issues of debentures or of preferred stock? 

A. No. 

Q. On what basis, Mr. Hargrove, could you say — well, let me 
rephrase that question. 

Mr. Hargrove, with respect to exhibit 19, page 2, which sets forth 
the schedule of proposed securities, have you endeavored to obtain any 
commitment from any underwriters or other persons with respect to the 
capital stock indicated or the debentures indicated? A. No. We have not 
attempted to secure any commitment, although as I say we have had dis¬ 
cussions with them. We consider it too early for a commitment. 

Q. Would you describe the discussions that you have had with the 
underwriters concerned ? A. Generally we have discussed the type of 
preferred. 
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Those discussions are still going on with respect to whether it should 
be a convertible preferred or a sinking fund preferred. 

We have discussed the possible interest rate, although we have all 
agreed that it is too early to decide what interest rate will be appropriate 
at the time we go to market. 

We have discussed the method of securing the freedom to issue the 
preferred stock, whether we should enlarge the authorized preferred 
stock issue, or whether we should force conversion of the existing con¬ 
vertible preferred and issue shares of preferred stock in lieu of those 
converted. And we have had a number of other discussions. 

Q. Mr. Hargrove, on what did you base the estimated annual dividend 
rate at five dollars, page 2 of your exhibit? A. That was a rate which 
was discussed with our financial advisers who are also our principal un¬ 
derwriters at some time this past summer. 

At that time we felt it was a conservative rate. That is that we would 
be able to do better than that rate. And it was unlikely that we would have 
to exceed that rate. 

Since this summer, I think the course of interest rates in general 
has indicated that we were correct in that assumption; because I believe 
now very definitely that we could better that particular rate. 

1067 Q. Would you inform us who are your principal financial advisers 

and underwriters? A. Dillon Read & Company, Inc. 

Q. And which official of that firm have you been consulting? 

A. With a number of them ? 

Q. Who is the senior member? A. Mr. August Belmont, IV. 

Q. You understand from my question that that was the senior mem¬ 
ber you were discussing this matter with? A. Mr. Belmont is not the 
senior member of the firm. 

Q. The possibility of that ambiguity was called to my attention. I 
wanted to take time to make it clear. 

Q. Now, can you advise us on what basis you presented this 
matter to your financial advisers in terms of the proposed operations of the 
Texas Eastern Company? A. Would you tell me a little bit clearer what 
you want from me. 


Q. Well, you discussed with your financial advisers how much money 
you thought you would need in terms of raising money in the money market” 
isn't that correct, essentially — raising funds in the money market? 

A. That is substantially correct, except that we went over the proposed 

1068 project and the approximate costs which would be involved — capital costs. 

And together we looked at the amount of money which could be ex¬ 
pected from operations of the company, determined then what amount we 
would need to raise in the form of new capital; and together we decided 
what proportions we thought might be appropriate in each of the classifica¬ 
tions. 

Q. And I ask you — do you mean each of the classifications of 
securities? A. Yes, sir. 

Q. And I now ask you: On what basis, in terms of the projection of 
the company as to its income and as to its cash needs, was this matter 
presented to the financial advisers and underwriters — and/or underwriters. 
What did you tell them were your needs ? And why ? And on what basis 
did you tell them you expected to make pay ment of the obligations ? 

A. We went over with them, as I say, the estimated capital costs to 
arrive at our needs. Then we discussed with them the estimates which we 
had as to our operations over the next few years. 

Q. Were the materials which are set forth in the — set forthas 
exhibits to the applications, were those among the materials which were 
presented to the advisers and underwriters? A. They were when they 

1069 were read. At the time of our initial discussions those materials had not 
yet been prepared. 

Q. Well, at the time of your initial discussions were either similar 
materials in a preliminary form submitted 2o the advisers or underwriters ? 
A. They were similar, yes. 

Q. And subsequent to the preparation of the exhibits in connection 
with the application, have any other materials been presented to the 
underwriters? A. Yes. 

Q. Would you describe the nature — A. You are speaking of 
underwriters ? 


Q. Well, Dillon Read & Company. A. The answer is yes. 

Q. I will make it in that connection. A. The answer is yes. 

Q. Let me clarify the record at this point. Have you made submis¬ 
sions over and above those which you have made to Dillon Read & Company, 
to any other adviser, underwriter or proposed obligee of the company? 

A. We have made submittals to the proposed purchases of the bonds, yes. 

Q. Over and above those made to Dillon Read? A. No, sir, we 
supplied them to Dillon Read, who in turn submitted them to the bond 
purchases. 

1070 Q. Yes. 

So when I asked you with respect to your submittals to Dillon Read, 
there will not be any problem that additional submittals were made to any 
other underwriter or any other company? A. If you wish me to consider 
those all as one, I will answer them in that way. 

Q. Fine. 

Now, then, I ask what was the nature of the submittals you have 
made to Dillon Read over and above the contents of the exhibits attached 
to the application? A. We submitted to them as a basic document a 
memorandum outlining the proposed project containing a number of ex¬ 
hibits with respect to what we thought the proposed terms of the bonds 
should be, estimates of income and cash flow, and some other exhibits. 

I can't right now specify exactly all of them. But there were Dill Exhibits 
attached, market surveys. 

Q. Do these include market surveys in respect to the petroleum 
products and the demand for service and transportation of petroleum products 
A. Yes, sir. 

Q. Did you submit to them any projection as to the proposed costs of 
operation of the various elements of Texas Eastern Transmission Corpora- 

1071 tion as projected by you in the future? A. Yes. 

Q. Including in the event the project were approved by the Federal 
Power Commission for the operation of the Little Inch as a petroleum 
products pipeline? A. Yes. 
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Q. Following the initial conversations that you had with Dillon 
Read -- when were they, by the way? The initial conversations with Dillon 
Read about this project? A. Well, Dillon Read has been informed of our 
intentions with respect to the project and have had counsel with us with 
respect to it since its inception; which goes back two years, I would imagine 
or a year and a half. The time when we really began to form our plans as 
to the financing plan was in May of this year. 

Q. For purposes of clarity, you refer to the inception of the project. 
What event for you marks the inception of the project, Mr. Hargrove? 

A. My father mentioning it to me. 

Q. As a possibility for the company to consider? A. Yes, sir. 

/ 

Q. And at that time it was also discussed with Dillon Read? A. He 

1072 may have discussed it with Dillon Read prior to that time; I don't know. 

Q. For the record, your father is Mr. Reginald Hargrove the 
former president of the corporation? A. That is correct. 

Q. The late president of the corporation? A. That is correct. 

Q. When was the first time when he had conversations with Dillon 
Read that you know of? A. Well, I don't know of any particular day 
when he had conversations with them. I do-know that he discussed it with 
them from time to time. 

PRESIDING EXAMINER: I would like to ask that a distinction be 
drawn between consultations with Dillon Read as a financial adviser and 
consultations which were actually negotiations. 

What we are interested in here at the maximum, as far as we go, 
depending on feeling the matter out is negotiations with regard to finance. 

MR. HARGROVE: I was just about to ask in regard to the times of 
these negotiations — what relevancy times had. I have not entered an ob¬ 
jection. But if you are going to continue along and go into who talked to 

1073 whom, I did want to inquire of counsel as to the relevance and materiality. 

MR. LEVENTHAL: I think that will be evident in the next two 
questions. 

MR. HARGROVE: All right. 
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BY MR. LEVENTHAL: 

Q. Following the preliminary conversations with Dillon Read in their 
capacity as financial advisers and/or prospective underwriters, was it 
indicated by — so far as you know, was there any indication by Dillon Read 
as to what the information they thought might be necessary in order to 
support this project or to indicate the basis on which this project might be 
financed? A. I don't know that I can really answer that question; 
because I was not present at the talks with them at the beginning of the 
project. At least not at all of them. So I just cannot answer that question. 

Q. Do you know when the market surveys which were referred to 
by you a few moments ago — do you know when they were completed? 

A. Yes, sir. 

Q. When was that? A. The market surveys to which I referred — 

1074 one was completed in October of 1953, and the other, I believe in July of 
1954. At least it was about that time — the summer of 1954. 

Q. Do you know when these market surveys were begun, Mr. 
Hargrove? A. Well, several months prior to the time they were ended. 

Q. So far as you know, then, it may be that these market surveys 
were undertaken at the request of Dillon Read? A. No, they were not 
undertaken at their request, although they may have been informed of our 
intention to do so. Perhaps if we had not suggested we were going to do 
so, they would have suggested it. I don't know. But at any rate we thought 
such a survey was in order. When I say;"we" I speak of the company as a 
whole. 

Q. Would you advise who made the market surveys referred to in 
October 1953 and July of 1954? A. Mr. William P. Hayes. I think his 
middle initial is P. 

Q. In the course of your discussions with Dillon Read, using them 
as representing prospective underwriters generally and of course financial 
advisers, was any consideration given to the possibility of the issuance of 

1075 additional common stock? A. I do not believe that any consideration was 
given to the issuance of common stock as such; although of course the basic 
premise of converting the existing convertible preferred is that the thirty 
million dollars of additional common equity will be put into the company. 
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Q. Well, perhaps I misunderstand you. Anyone purchasing preferred 
stock retains a prior position to the existing common, does he not? 

A. Until he converts it — 

Q. Until it is converted, yes. A.! Our plan contemplates permitting 
the conversion, or if necessary, forcing the conversion of up to thirty mil¬ 
lion dollars of preferred stock which would cause that preferred stock to 
become common stock. 

Q. These are convertible at the option of the company? A. At the 
option of the holder. 

Q. Are they also convertible at the option of the company? A. No, 

sir. 

Q. Did I misunderstand you to say that — did I misunderstand 
you — or did you say that the company could force the conversion? 

A. Yes, sir. 

1076 Q. In what way? A. It can call the convertible preferred stock, 
in which event any holder who can count will convert his stock into com¬ 
mon, because the existing price of common is in excess of the conversion 
price stated on the convertible preferred stock. 

Q. But from the point of view of the protection of the security in the 
event of adverse developments, Mr. Hargrove, there is a difference be¬ 
tween convertible preferred and common stock securities; is there not? 

A. The preferred is preferred as to dividends. 

Q. It is an elementary point, is it not? A. Yes, sir. 

Q. And I ask whether or not any consideration was given to the 
issuance of an issue of common stock which would not have any such pro¬ 
tection as one of its features ? A. No common stock would have any pre¬ 
ferred protection as one of its features. No consideration was given to 
issuing common stock as such. That is clear enough, I think. 

Q. To finalize that you don’t plan to raise any new money by the 
issuance of common stock? A. Not in connection with this project, no, 

1077 sir. Maybe I should clarify that as to technicality. Actually common stock 
will be issued of course upon conversion of the preferred stock. More 
shares will be outstanding than are not outstanding. A. Perhaps I should 
clarify it some more if I may. 



Q. Please do. A. In the event we are required to force conversion 
of some of the convertible preferred stock, and in the event there are some 
of what are called sleepers, people who do not realize that the advantage 
lies in converting before being called, and we should actually have to ex¬ 
ercise the call and retire the preferred stock, we would then probably con¬ 
sider selling the common stock which theretofore had been reserved against 
conversion of the preferred stock in the open market at a price in excess of 
the price stated as the conversion price on the convertible preferred series: 
Does that clarify the situation? 

Q. Yes. I think it does. 

But it still comes down to this: that you do not plan to raise any 
new money so far as your plans are concerned upon the basis of requesting 
prospective investors to buy common stock? A. Except in so far as this 
last contingy is concerned. 

Q. That is remote; is that correct? A. That is correct. 

1078 Q. That is not in your present plans ? A. That is correct. 

Q. Was there any discussion by either — either originating with the 
company or Dillon Read — and again I use Dillon Read here symbolically 
for any prospective underwriter or obligee — was there any discussion with 
respect to the possibility that the proposed products pipline would be run by 
an independent company; that is, an subsidiary, let me put it that way; but 
a subsidiary different from Texas Eastern Transmission Corporation. 

MR. HARGROVE: Mr. Examiner, I have allowed much of this to go 
in. But I fail to see what difference any discussion — what relevancy or 
materiality a discussion with anybody as to whether the company would op¬ 
erate a division or a separate company has to this proceeding. 

PRESIDING EXAMINER: Do you wish to try to show some connection? 

MR. LEVENTHAL: I am sorry I did not hear. 

PRESIDING EXAMINER: Do you wish to try to show relevance? 

MR. LEVENTHAL: Yes. I think that the question is relevant to the 
determination of whether or not the plan for the products pipeline is inter¬ 
woven with, essentially interwoven with the plans of the company with re¬ 
spect to the raising of proceeds for natural gas service. 
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1079 And this question would be relevant to show a necessary inter¬ 
relationship between the two aspects of the company; that is, in terms of 
the practicability of financing. And the basis on which financing is 
considered. 

If financing were considered separately by the products pipeline with¬ 
out regard to the natural gas service, that would tend to show that there was 
no relevance, that there was no connection between the two. 

And if that was never separated out, then it would tend to show that 
there was a connection between the two, and inherent and necessary con¬ 
nection between the two in terms of the operation of the money market and 
their financial advisers and prospective underwriters. 

(No response.) 

PRESIDING EXAMINER: Objection sustained. 

MR. LEVENTHAL: Exception. 

BY MR. LEVENTHAL: 

Q. Mr. Hargrove, do you have with you the submissions which 
were made to Dillon Read upon the basis of which you have received the 
commitments and the indications referred to in your direct testimony? 

A. Yes, sir. 

Q. May I see those submissions, please? 

MR. HARGROVE: Is that addressed to the witness or me? 

MR. LEVENTHAL: I will be glad to address it to you. 

1080 I want it in proper form. I would like to see those submissions in 
order to continue my cross-examination. 

MR. HARGROVE: We do not propose to furnish those submissions 
to counsel. 

I see no basis for the production of materials which were furnished 
to the underwriters or to the proposed purchasers of the mortgages of the 
company. 

Now, the basis on which those underwriters or those proposed pur¬ 
chasers may have made up their minds as to whether they wanted to buy 
securities and what price they may have decided to pay for them has nothing 
to do with this proceeding. 
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As a further reason I will state that necessarily that contains reports 
and other material as the witness has testified of a competitive nature in a 
business not subject to regulation by the Federal Power Commission. 

I doubt seriously that it would be possible to strip that type of ma¬ 
terial out of the report. Other than that type of material, there would be 
nothing in it which is not already in this record. 

MR. LEVENTHAL: Does the Examiner wish to hear argument in 
opposition ? 

PRESIDING EXAMINER: I don’t know what it is addressed to. 

You asked counsel a question. He answered it. 

MR. LEVENTHAL: You decline to furnish — do I understand that 
1081 you decline to furnish the papers underlying the submissions to the Dillon 
Read— 

MR. HARGROVE: Yes, sir. Those papers are not underlying any 
exhibit in this case. They are simply papers which were submitted to a 
third party. 

MR. LEVENTHAL: Papers which have been described as the basis 
of the discussions referred to by the witness; the Commitments and the 
indications. 

PRESIDING EXAMINER: Let's not continue this. This is bearing 
between counsel. 

MR. LEVENTHAL: Mr. Examiner, may I request the Examiner to 
issue a subpoena for those papers that have been referred to? 

PRESIDING EXAMINER: Prepare the subpoena. I will consider it. 

MR. LEVENTHAL: You wish it prepared in written form? The 
rules provide that a request for subpoena may be made orally. 

PRESIDING EXAMINER: My request is you prepare what you want 
me to issue? 

MR. LEVENTHAL: I see. 

PRESIDING EXAMINER: Then I will know what you want issued. 

MR. LEVENTHAL: May I have a ten-minute recess to prepare that 
subpoena ? 
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1082 PRESIDING EXAMINER: That can be done overnight. We are near the 
end of the day. 

Continue the cross-examination. The problem is to continue the 
cross - examination. 

BY MR. LEVENTHAL: 

Q. Mr. Hargrove, did Dillon Read in the representative capacity 
previously indicated and yourself have any conversations with respect to 
the petroleum products pipline over and above your submission of the ma¬ 
terial referred to previously in your testimony? A. We have discussed 
the petroleum products possibility a number of times without any sort of 
submission. 

Q. Have you made statements to them in conversations as to the 
advantages or disadvantages of the proposed products pipeline over and 
above those which are contained in the materials you have previously 
described? 

MR. HARGROVE: I am going to object again, Mr. Examiner. I 
permitted a good bit of this to go in earlier because I did not think it was 
going to go on forever. 

But I fail to see what materiality or relevance there is to this case 
in what this witness reported to some third party as distinguished from 
what underlies his exhibits. 

Now the question is: whether we can finish this project or not. 

1083 Now, the question is not what does Dillon Read think about it, what 
does Metropolitan Life Insurance Company think about it, or what does 
John Doe think about it. 

The question:is whether we can sell the bonds. And that is what this 
witness is here to testify to. 

MR. LEVENTHAL: Does the Examiner wish to hear argument in 
opposition to the objection? 

PRESIDING EXAMINER: I do not. 

There is no materiality; there is no relevance. There may be ma¬ 
teriality if there is relevance, but there is no relevance. 
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MR. LEVENTHAL: I should like to state for the record the pur¬ 
pose of my proffer of the question. 

PRESIDING EXAMINER: I think that is perfectly apparent. You 
may, however. 

MR. LEVENTHAL: The purpose of the proffer of my question — 
and it will also be related to the purpose of the subpoena which I shall 
issue — is basically — I can’t elaborate this — but I will state the essence 
of it — is basically that the Federal Power Commission should have before 
it in consideration of the proposed financing the same materials which were 
made available to the underwriters and to the proposed obligees partly be¬ 
cause as a matter of — it seems to me as a matter of principle that the 
company should submit to the Power Commission in consideration with 
1084 the proposed financing or should be ready to submit to the Power 
Commission the same material as it has submitted to the proposed under¬ 
writers. 

And furthermore, because any uncertainties and any defects which 
may in the future appear in the proposed financing would become evi¬ 
dent upon the examination of the defects in or uncertainties in the basis 
of the submission to the proposed underwriters and/or obligees. 

MR. BRUNNER: May I make an inquiry of Mr. Leventhal? 

PRESIDING EXAMINER: Yes. 

MR. BRUNNER: Are you trying to ascertain, Mr. Leventhal, 
whether the financibility of the proposed project — that is the proposed 
gas project of the applicant here — is in any way dependent upon the pro¬ 
posed operation of the proposed products line. 

MR. LEVENTHAL: I think that has already been established by the 
evidence submitted by Mr. Hargrove. 

What I am trying to find out is the extent and nature of this inter¬ 
relationship; because it has already been testified that there are no firm 
commitments for all of the proposed financing. There is only a firm com¬ 
mitment for forty million dollars worth of bonds. 

And that is — I will accept that as being firm arguendo; not being 
of a mind to inquire into the exact nature of the oral understanding. 
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1085 Although I would suppose actually that that is not firm until the 
written agreements are signed. But the witness' own testimony has in¬ 
dicated that the other proposed securities are not subject to any firm 
commitment. 

And it would therefore seem to me to be relevant in inquiring as to 
the proposed financing as to the basis upon which considerations have 
proceeded thus far, which basis includes the submittal of material, 
and also other conversations, except when I was blocked from inquiring 
into them. And then to inquire whether or not that assumption, the as¬ 
sumption of the financing, is an assumption which will stand up in the 
course of future events so that it will result in the financing indicated. 

MR. HARGROVE: Mr. Examiner, I might say that seems to me to 
conclusively show that there is no relevance or materiality to the under¬ 
lying data. Mr. Leventhal has cited the two relevant considerations; 
whether financing can be made and whether it is firm. 

He has elicited an answer from the witness that he does not have a 
firm commitment with respect to certain issues. 

The Commission could pass on it right there. I don't see the ques¬ 
tion of whatever he might have talked to him about has to do with it. 

PRESIDING EXAMINER: Let's not continue the conversation be¬ 
tween counsel and place your statement on the record. 

1086 MR. LEVENTHAL: For purposes of clarifying the record, do I 
understand you to have ruled that the last question which I propounded to 
the witness was irrelevant and immaterial? 

PRESIDING EXAMINER: I did not know there was one pending frankly. 
The last question I heard was the question you answered from Mr. Brunner. 

MR. LEVENTHAL: I had a question to the witness which Mr. Har¬ 
grove objected to and which I was inquiring as to the extent of conversa¬ 
tions with Dillon Read about the products pipeline over and above the sub¬ 
mittals referred to, the written submittals referred to. And Mr. Hargrove 
raised an objection to that question. 

MR. HARGROVE: I thought it was sustained. 
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PRESIDING EXAMINER: Read the question. I don't know what the 
situation is exactly now. I think we should read the last question, the 
last pending question. And if there is any, I will rule on it if it has not 
been disposed of. 

(READ.) 

PRESIDING EXAMINER: I take that to be a ruling. The objection 
is sustained. 

I do not think those words are magic words. I think it could very 
well be implied. 

MR. LEVENTHAL: Mr. Examiner, if the objection goes -- if the 
ruling is based upon some defect in the form of statement which can be 
remedied by me, I should appreciate being advised. If it is a basic de- 
1087fect, there is obviously no point in proceeding further along this line. 

PRESIDING EXAMINER: I might say frankly that what the Com- 

t. 

mission wants to know is whether or not these securities can be financed. 

And they are going to find out before they give a certificate; and not what 
somebody else thinks about it other than one thing. We are buying them. 

MR. LEVENTHAL: The point I want to make is: if the assump¬ 
tion — 

PRESIDING EXAMINER: It doesn't matter; we will look at the contracts. 
We always do, and we always will. We do not rest on some theory of as¬ 
sumptions that he may have made; we rest on whether or not they are 
hooked. 

MR. LEVENTHAL: I understood the witness to testify to a large 
extent in connection with the -- 

PRESIDING EXAMINER: Don't worry about what the witness said. 

Let's go ahead. The witness answer your questions and some of them were 
rather askew, and not down the line that needs to be followed. 

MR. LEVENTHAL: Mr. Examiner, I have no questions until my 
request for a subpoena is presented and ruled upon. No further questions. 

MR. HARGROVE: Do I understand it to mean that you are through with 
this witness if the request for a subpoena is denied? 
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1088 MR. LEVENTHAL: I said I have no further questions until my re¬ 
quest for subpoena is presented and ruled upon. 

MR. HARGROVE: I don’t understand. 

MR. LEVENTHAL: I will answer that question when I find out 
what the ruling is on the subpoena, the application for the subpoena. 

MR. HARGROVE: Well, it would seem to me logical that you 
could ask any question at this time which might be asked in the event 
the subpoena is denied. Possibly I am wrong. 

PRESIDING EXAMINER: You may assume that it is denied and 
continue with cross-examination. 

MR. LEVENTHAL: Are you denying the subpoena, Mr. Examiner? 

PRESIDING EXAMINER: I said you may assume it is and you may 
continue with your cross-examination on that basis. Then we will not 
need to continue later on the contingency of what happens to the subpoena. 
Consider that it is denied for the purpose of continuing your cross-exami¬ 
nation. 

MR. LEVENTHAL: Mr. Examiner, I move to strike the testimony 
of the witness on the ground that as presented and upon the assumption that 
a subpoena to issue the supporting documents, the documents referred 
to as submittals to the Dillon Read, will be denied, and further upon the 
assumption that Mr. Hargrove, counsel, will persist in refusing to make 
•. such materials available; that we have here an unsupported statement as 

1089 to the financing without opportunity to examine into the elements 
that would indicate whether or not such financing can be made and whether 
the Commission can be advised of the basis for passing upon the financing. 

MR. HARGROVE: Naturally I oppose the motion to strike. And I 
am somewhat at a loss as to what counsel says he should strike because 
of failure to support. 

Now, we have shown in this particular exhibit about which he has been 
cross-examining certain proposed securities, that is what they are — 
proposed securities. The witness has testified quite clearly as to the 
present status of the commitments of the person with whom he has dis¬ 
cussed the marketing of those securities. The burden is on us to prove 
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that this project is going to be financed or not. If Mr. Leventhal wishes to 
argue on the basis of the witness' answer that the financing has not been 
satisfactorily shown, that is certainly his privilege. But certainly the 
testimony and the exhibits state precisely the present status of the fi¬ 
nancing of this project. 

MR. LEVENTHAL: Mr. Hargrove, I was including as part of the 
reasons for my motion to strike the fact that the witness has not been made 
available with such opportunity for cross-examination as would permit in¬ 
quiry into the matters which are relevant as testified to by this witness. 

MR. HARGROVE; The witness has been available to testify as to the 
1090 terms and conditions of the proposed securities and where we stand on 
marketing them. To the best of my recollection, he has answered every 
question with respect to where we stand on marketing. 

MR. LEVENTHAL: The sense of my motion is simply that unless he 
is also proffered with the submittals that have been made to the under¬ 
writers concerned, taking into account the fact that at least in part the pro¬ 
posed issuance of securities is not committed as of this day, he has not been 
made available for cross-examination in an effective way and in a way that 
would permit exploration of the issues in the case. And, therefore, this 
testimony should be withdrawn. 

PRESIDING EXAMINER: May I inquire now what you are trying to 
strike. Let's take it in parts. Exhibit 31 has been admitted. It is the 
prepared statement of testimony as though given orally. It consists of four 
pages. Is that part of your motion? 

MR. LEVENTHAL: Yes. That is my motion. I suppose that you 

part 

could state the preliminary first three paragraphs are not/of the motion. 

PRESIDING EXAMINER: But you do intend to strike Exhibit 31? 

MR. LEVENTHAL: All statements of proposed securities should be 
stricken. For simplicity, I think it would be that I could strike the 
whole statement. And I am certainly striking -- 

PRESIDING EXAMINER: Make up your mind. I. am tryi ng to rule 
on what you want. I am trying to find out what it is. 
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1091 MR. LEVENTHAL: I beg your pardon, then. Wtih the exception of 
the first three paragraphs, I move to strike the entire statement. 

PRESIDING EXAMINER: Motion denied. 

Now, what is the rest.of your motion? He has sponsored Exhibits 
19 to 23 inclusive. Up to Number 22 relates to the financing; and Number 
23 is a resolution of the Board of Directors which shows that the Board of 
Directors has authorized the presentation of this matter to the Commis¬ 
sion. 

MR. LEVENTHAL: With respect to Exhibit 19, Mr. Examiner, I have 
no objection to page 1 of that Exhibit; but I move to strike page 2 of that 
exhibit. 

PRESIDING EXAMINER: We will rule on it as we go. 

MR. LEVENTHAL: I thought that was what the Examiner wanted me 

to do. 

PRESIDING EXAMINER: Yes, that is what I want. 

The motion is denied. The material is relevant. And if it had not 
been supplied and were not supplied, it would be required, or run the risk 
of not meeting the burden of proof of financibility, which is a sub-section of 
the Ability and Willingness to render the service proposed. 

MR. LEVENTHAL: Mr. Examiner, I am not contending that the 
material is irrelevent. I am contending that upon the basis of the testi¬ 
mony of the witness, together with the failure to make available the -- 

1092 PRESIDING EXAMINER: It doesn't matter what it is; it is denied. 

MR. LEVENTHAL: All right. 

PRESIDING EXAMINER: Including all you have said for all reasons 
that are good. I am not limiting myself either. 

MR. LEVENTHAL: I was prepared to specify what the basis of my 
objection was. 

PRESIDING EXAMINER: You have already done so. I do not know 
how clear it is; but you have done so. 

MR. LEVENTHAL: I move to strike Exhibit Number 20. 

PRESIDING EXAMINER: Denied. 

MR. LEVENTHAL; I move to strike Exhibit Number 21. 
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PRESIDING EXAMINER: Denied. 

MR. LEVENTHAL: And I move to strike Exhibit Number 22, both 
pages. 

PRESIDING EXAMINER: Denied. Now, what about cross-examina¬ 
tion? 

MR. LEVENTHAL: I have no objection to Exhibit Number 23, which 
is offered by the witness in his capacity as Secretary of the Corporation, 
if I understand that correctly. 

PRESIDING EXAMINER: It is already in the record without objec¬ 
tion. 

MR. LEVENTHAL: Pardon me for one moment, Mr. Examiner. 

I have no further question, Mr. Examiner, depending upon the Ex¬ 
aminer’s ruling on the application for subpoena. I may have further ques- 
1093 tions subject to such objections as may be made. 

PRESIDING EXAMINER: I asked really whether your motion went 
to the answers of the witness under cross-examination. I didn't make 
myself clear. 

Did your motion to strike go to the answers of the witness given 
under cross-examination today? I believe you used the word "all the 
testimony of the witness. " 

MR. LEVENTHAL: No. If the witness' direct testimony is permitted 
to stand in the record, I will require the record — the record also con¬ 
tained the questions and answers on cross-examination. 

As a foundation for the motion to strike — 

PRESIDING EXAMINER: Well, I am asking what your motion origin¬ 
ally was. Your motion originally was to strike all the testimony of the 
witness, was it not? 

MR. LEVENTHAL: Well, if so, I phrased it with a lack of clarity. 
That is, I only meant it to be treated as an indivisible motion when I made 
it that way, that all of it should be stricken. 

PRESIDING EXAMINER: Well, it is going to be treated that way. I 
am ruling on it in the sections I know of. I will consider whether there 
should be parts stricken and the answers on cross-examination and re¬ 
serve ruling until I see the record tomorrow morning. 
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1094 MR. LEVENTHAL: In view of the rulings made by the Examiner 
with respect to the request in so far as it relates to the direct testimony 
of the witness, I do not have a motion pending with respect to the striking 
of any other testimony. I will withdraw so much of the original motion as 
may have originally included as part of an indivisible motion the testi¬ 
mony on cross-examination as well as the testimony on direct. 

PRESIDING EXAMINER: You made a motion which was inclusive 
of that. And I attempted to rule on it. I will rule on that original motion 
as made. What you move now has nothing to do with what you originally 
moved. I cannot change position in midstream. The matter came up on 
the basis of the motion to strike the witness' testimony, all inclusive. 

I ruled on all of those parts which I can sit down and look at and 
identify. I will look at the cross-examination tomorrow morning and de¬ 
termine whether or not there be parts which should be stricken, parts of the 
cross-examination which should be stricken under your original motion. 

If you wish then to initiate some other action in the hearing, you may 
do so; but in the meanwhile, it is like resolution on top of resolution while 
one is being debated. 

I cannot rule on the matter of whether or not there should be specific 
questions, or answers rather, stricken from the record in connectin with 
cross-examination until I have had an opportunity to look at them as such. 
Some might be and some might not be. And I might say that the position I 
am trying to explain to you is also the position of logic. Had the matter gone 
the other way, it certainly could not be that you would have stood and said 
"Now, I don't want the cross-examination stricken." because when you des¬ 
troy the direct, on what conceivable basis could there exist the cross? 

We will recess until 10:00 o'clock tomorrow morning. 
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1097 PRESIDING EXAMINER: The hearing is reconvened. 

The ruling on the balance of the motion to strike all the testimony 
of witness Hargrove was reserved until this morning after I had had an op¬ 
portunity to read the questions and answers in cross-examination of the 
witness to this point by Mr. Leventhal. 

Before ruling, it is perhaps proper to comment very briefly that 
some of the questions would have sustained an objection if made as not 
relevant. 

No objection was made. 

The Examiner did not intervene as he has had to sometimes where 
objections were not timely made in order to keep the record within reason¬ 
able area of the issues in the case. 

We can't always draw that line absolutely tight. I have tried not to 
draw it too tightly; although I guess sometimes I have thought to draw it 
more tightly than the parties wished. 

Although some of those questions and answers are not actually 
relevant to the issues in this case, they tend to produce a setting for the 
matter of general over-all issue of the financial feasibility of this project, 
to wit: the ability of the company to finance this project; and, therefore 
none of the answers of the witness in cross-examination by Mr. Leventhal — 

1098 that is witness Hargrove — will be struck, except on further motion and 
further showing. 

I believe that brings us up to the next matter, which was a proposal 
that a subpoena be issued. 

Mr. Leventhal has just informed me before the hearing convened 
that he has tendered to counsel copies of the subpoena and wishes to state 
on the record that he submits such subpoena to the Examiner. 

MR. LEVENTHAL: It is an application for the issuance of a subpoena 
for the production of documentary evidence. And I tender you herewith an 
original and three copies of said application with request that it be made 
part of the record. 

PRESIDING EXAMINER: The reporter is instructed to place the ap¬ 
plication for the issuance of subpoena on the record at this time. 


1099 The document is as follows: 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
In the Matter of ) 

TEXAS EASTERN TRANSMISSION CORPORATION) Docket No - G_2503 
APPLICATION FOR ISSUANCE OF SUBPENA 
FOR THE PRODUCTION OF DOCUMENTARY EVIDENCE 

Come now River Company, Inc., Chotin Towing Corporation and 
Greenville Towing Company, Inc., intervenors in subject proceeding, by 
their duly authorized counsel, and respectfully apply for the issuance of a 
subpena to J. W. Hargrove, Vice president of, and a witness called by, 

Texas Eastern Transmission Corporation, hereafter referred to as "Texas 
Eastern", Applicant in subject proceeding, requiring said James W. Hargrove 
to attend a session of the Federal Power Commission in subject proceeding 
to be held on December 16, 1954, or on such other date as may be specified 
by the presiding officer or by the Commission, in a Hearing Room at the 
offices of the Federal Power Commission at 441 G Street, Northwest, 
Washington, D. C., as may be specified by said presiding officer or by the 
commission, and requiring said J. W. Hargrove to bring with him and then 
and there produce the following named documents now in his custody or 
under his control: 

Copy of document and accompanying exhibits submitted by or on be- 

1100 half of Texas Eastern to Dillon, Read & Co., New York, New York, as 
described by said James W. Hargrove in the session in subject proceeding 
held December 15, 1954, which description appears at page 1070, line 13 
et seq., of the Transcript, and which document or exhibits include: 

a. Market surveys in respect to the demand for transportation of 
petroleum products, including proposed transportation by means of the so- 
called Little Inch pipeline, there being at least two such marked surveys, 
one completed on or about October 1953, and one completed or about July 
1954. 

b. A projection made by or on behalf of Texas Eastern of the costs 
of operation of the Little Inch pipeline by Texas Eastern as a petroleum 
products pipeline. 
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In support of the foregoing application, the undersigned states: 

1. Texas Eastern, by J. W. Hargrove, introduced evidence that the 
foregoing documents were part of the submission made by or on behalf of 
Texas Eastern to Dillon, Read & Company and other prospective under¬ 
writers and/or obligees of securities proposed to be issued by Texas 
Eastern Transmission Corp. in negotiations looking toward the flotation 
of first mortgage bonds, debentures and preferred stock. 

2. J. W. Hargrove testified that there were no formal agreements 

1101 with respect to any such securities; that as to the proposed first mortgage 
bonds he had an "oral commitment” from unnamed companies, which he 
considered "binding” but of whose legal effect he had no knowledge; that 
there were no purchase commitments, oral or written, from any under¬ 
writer with respect to either the debentures or preferred stock proposed 
to be issued by Texas Eastern. 

3. It appears from the evidence already presented by Texas Eastern 

that: 

a. Its proposal, as authorized by the Board of Directors, is to re¬ 
move its 20-inch (Little Inch) pipeline from Beaumont, Texas, to a point 
near Moundsville, West Virginia, from gas service, and to construct ad¬ 
ditional facilities to enable the Company to continue to deliver to its cus¬ 
tomers the quantities of gas currently being transported through said 20- 
inch pipeline, for the purpose of converting the said 20-inch pipeline to the 
transportation of petroleum products. (Exhibit 23). 

b. The proceeds of the securities proposed by Texas Eastern for 
issuance will be devoted to the defrayal of both the cost of converting the 
Little Inch to petroleum products transportation and the cost of constructing 
additional gas service facilities, each part of the project requiring sub¬ 
stantial sums of money. 

c. Texas Eastern's income statements, balance sheets cash flow and 

1102 cash balances, projected by its Comptroller for the years 1957 through 1959, 
are founded upon a projection of substantial and increasing net income from 
the operation of the Little Inch as a petroleum products pipeline. 
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4. The foregoing documents have relevance and materiality in re¬ 
spect of each of the following issues in the proceeding in that the determina¬ 
tion of each of these issues will be materially affected by evidence bearing 
upon the question whether the market for transportation of petroleum prod¬ 
ucts in the areas involved is limited and not sufficient in extent to permit 
profitable operation of the Little Inch as a petroleum products pipe line 
taking into account the costs of operating said line, and will not permit suc¬ 
cessful operation, taking into account the minimum volumes necessary for 
physical operation of the Little Inch as a petroleum products pipe line. The 
issues referred to are the following: 

a. Whether the financing of Texas Eastern's project is feasible. 

b. Whether Texas Eastern's project involves now or in the future 
an increase in its cost, or impairment of its ability, to raise and service 
debt and equity capital. 

c. Whether the project will have a detrimental economic impact on 
Texas Eastern, its security holders, its gas customers, or the ultimate 
consumers of gas. 

d. Whether the project will require support from and will constitute 
1103 a drain and a burden upon Texas Eastern's resources and natural gas 

transmission business. 

e. Whether, in consequence of the limited market for the transporta¬ 
tion of petroleum products in the areas involved, the project will have detri¬ 
mental consequences to the public interest, by virtue of the impact upon the 
national defense, upon competitors and prospective competitors of Texas 
Eastern, upon persons engaged in the petroleum industry and the transpor¬ 
tation of petroleum products, which must be considered in determining 
whether it will serve the present and future public convenience and necessity 
to permit Texas Eastern to withdraw from natural gas service the facilities 
which it has devoted to the public use in the natural gas transmission bus¬ 
iness for conversion to petroleum products transportation and to construct 
replacement facilties proposed. 

5. The foregoing documents are indispensable to adequate and ef¬ 
fective cross-examination of J. W. Hargrove, in particular, and more 
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generally to effective testing of the validity of material assumptions upon 
which Texas Eastern’s project in large part is founded. 

WHEREFORE, It is requested that the subpena described above and 
applied for herein be duly issued. 

Respectfully submitted, 

1104 /s/ Harold Leventhal 

1632 K Street, N. W. 
Washington 6, D. C. 


/s / Bryce Rea, Jr. 

Bryce Rea, Jr. 
Munsey Building 
Washington 4, D. C. 

Counsel for River Company, Inc. 
et al. 

UNITED STATES OF AMERICA) 

DISTRICT OF COLUMBIA ) 

HAROLD LEVENTHAL, being first duly sworn according to law, 
deposes and says that he is attorney for the intervenors herein; that he is 
authorized to file this application on their behalf; that he has prepared and 
read the foregoing application and is familiar with the contents thereof and 
that all matters stated therein are true and correct to the best of his 
knowledge, information and belief. 

/s / Harold Leventhal 
Harold Leventhal 

Sworn to before me and subscribed to in my presence by the said 

Harold Leventhal, this 16th day of December, 1951. 

/s / James W. Clark 
James W. Clark 

A Notary Public in and for 
the District of Columbia. 

****** 

1107 J. W. HARGROVE 

the witness on the stand at the time of the recess, resumed the stand, and 
testified further as follows: 

CROSS EXAMINATION (resumed) 


1123 


BY MR. CHAPMAN: 


Q. Mr. Hargrove, in your opinion, as an expert, would the fact that 
the Little Inch pipeline might not economically be employed as a products 

carrier have any effect on the company's ability to raise capital? 

****** 

1124 THE WITNESS: In my opinion, if it were known in advance that the 
operation of the oil products line would yield a book net income of zero, 
it would not contribute to the salability of the securities. 

On the other hand, I think it can be demonstrated; and I think the 
exhibits and transcript in this case, can be used to demonstrate the fact 
that the company, the common and preferred stockholders of the company, 
would still be better off under the proposed plan even if the oil products 
system yielded a book net income of zero than if the plan were not under¬ 
taken. 

PRESIDING EXAMINER: And hence — you have not quite finished 
your answer? 

THE WITNESS: And hence that the salability of the securities would 
be possible under those circumstances. 

The securities could be sold under those circumstances. 
****** 

1126 Q. Now, if we assume in addition that the products pipeline business 
would not only not yield income but would operate at a loss of let's say, half 
a million dollaisa year, would you have an opinion as to its effect upon the 
stockholders of the Texas Eastern Transmission Corporation? 

PRESIDING EXAMINER: We wont take it up from that angle. We will 

take it from the angle of financial interest. 

****** 

1131 THE WITNESS: I will answer the question right off. That the project 

would be financable. 

****** 

Q. Now would your answer be the same in connection with floating 
a new preferred stock issue? A. Yes, sir. I might point out if I could, 
that in order for it to have any effect at all we would have to advise the 
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1132 proposed purchasers of the stock that it would operate at such a loss, be¬ 
cause otherwise they would have no basis of knowing. 

We are not permitted by the Securities and Exchange Commission to 
make any forward looking estimates of income. And consequently when we 
sell stock it is on the basis of past performance. 

Q. Yes. A. And consequently whether or not the project was going 
to operate at a profit or a loss would be something that each individual in¬ 
vestor would have to make up his own mind about. And he would not know 
in advance whether the project was going to operate at a half a million dol¬ 
lars loss or not. 

Q. But you would have to make a disclosure in your prospectus? 

A. If we had reason to think that were the case. 

Q. We are proceeding upon that assumption, there for the moment. 

PRESIDING EXAMINER: And your answer is on that assumption, 
that you did so state ? 

THE WITNESS: Yes. It would still be feasible. We would point out 
other facts. 

1133 BY MR. CHAPMAN: 

Q. What other facts would you point out? A. The fact that the 
operating loss from the oil products division would be more than offset by 
the additional net income to be derived from the gas transportation part of 
the system by reason of the conversion. 
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1164 BY MR. BRUNNER: 

Q. Mr. Hargrove, in connection with your outstanding issues of 
securities, will it be necessary to obtain permission from any of the 
security holders with respect to the issuance of the proposed securities 
suggested to finance the present project which is the subject matter of 
this application? A. We anticipate only have to obtain the consent of the 
holders of the presently outstanding bonds which have already been 
verbally given to us. But as for the preferred stock and debentures, those 
will be sold at such times and in such amounts as we think will meet the 
tests specified for the issuance of such securities under the existing 
preferred stocks and debentures. 

1165 Q. Now, will the proposed securities that you submit be necessary 
in order to finance this project contain any restrictions with regard to the 
issuance of future securities that might be required to support any project 
the company may inject itself into? A. I speak now of the bonds, because 
that is the only one that we have definitely settled on the provisions of. 

The bonds will carry forward the exact provisions with respect tothat that 
are notii the mortgage. 

Q. A moment ago the Examiner referred to an open-end mortgage 
agreement. What did you understand by that ? A. Within a certain maxi¬ 
mum limitation, we can issue additional bonds without the consent of the 
holders of the present bonds if after the issuance of the additional bonds 
certain tests are made. 

Q. And what are those certain tests ? 

PRESIDING EXAMINER: They are spelled out in the indenture. 

THE WITNESS: Yes, sir, they are in the indenture. I can quote 
them to you in brief if you like. 

BY MR. BRUNNER: 

1166 Q. And the indenture you are referring to is what exhibit ? A. It 
is not an exhibit. However, the original mortgage and succeeding 
supplemental indentures are in the files of the Commission. 

Q. They are not a part of the record in this proceeding, however, 
are they? A. No, sir. 
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Q. I bonder if you would give us those conditions or tests that you 
refer to ? A. Issuance of additional bonds; no additional bonds may be 
issued unless (1) earnings before taxes and depreciation are four and one- 
half times pro forma interest charges on bonds; and one and three quarters 
times maximum annual service charges on bonds, and (2) earnings before 
taxes are two and one-quarter times pro forma interest charges on bonds. 

That is the same provision that is now contained in our existing 
mortgage. 

Q. Then as I understand your testimony, as far as the outstanding 
securities are concerned, speaking now with respect to bonds, it is going 
to be necessary that you obtain formal approval or formal permission of 
your outstanding securityholders before you can go forward with the issu¬ 
ance of the bonds as here proposed to finance the project; which is the sub¬ 
ject matter of this application; is that correct? A. That is correct, sir. 

1167 However, not because we do not meet the tests which I have just 
quoted but because we are asking for certain amendments to the mortgage. 

Q. Now, you submitted that Mr. Hayes gave a report to the insur¬ 
ance companies that you have enumerated ? Is that right, sir? A. We gave 
the report of Mr. Hayes to those insurance companies, yes, sir. 

Q. That was Mr. Hayes' report prepared by him and it was an en¬ 
gineering report? A. Yes, sir. 

Q. And did that reflect anything other than the operation of the oil 
products line ? A. That report did not, no, sir. 

Q. Was there another report prepared by Mr. Hayes that reflected 
the proposed project as here suggested in this proceeding? A. Mr. Hayes 
did not prepare anything which brought together the two divisions, oil and 
gas. 

But in the mean memorandum which was submitted to the insurance 
companies, the company itself took the figures from Mr. Hayes report 
with respect to oil service, with respect to oil service, revenues and 
expenses, and took its own estimates with respect to gas transmission 
operations and tied the two into a combined report wherein addition to the 

1168 company's gas transmission income, the income of Wilcox trend 


gathering system, Inc. and Texas Eastern - Penn Jersey Corporation were 
included. 

Q. Let me ask you this: Are the estimates of construction and 
operation and other items of a comparable nature included in the memor¬ 
andum report submitted to the insurance companies that you have just 
referred to with respect to the financing of the project here under con¬ 
sideration? A. Yes, sir. As a part of the memorandum to the insurance 
companies, we enclosed or included the application of the company to this 
Commission in Docket 2503 together with all the exhibits forming a part 
of the application. 

Q. Is there any variation in the reports submitted to the insurance 
companies for their consideration with respect to the financing of the pro¬ 
posed project as compared to the project here submitted for Commission's 
consideration in this Docket? A. The figures submitted to the insurance 
companies are different in these respects: they are the combined figures; 
that is, Texas Eastern transmission Corporation alone was not separated 
out in the reports to the insurance companies, since Wilcox Trend and 
Penn-Jersey were both included? 

1169 In addition, the Texas Eastern-Penn Jersey income and the related 
payments by Texas Eastern to Penn Jersey were restated on the basis of 
a six percent cost of service return in accordance with the order of the 
Commission which came out generally after we had made up the applica¬ 
tions in the docket. 

In addition, the use of an accelerated amortization certificate was 
reflected on Penn Jersey's properties in the — well of course that is Penn- 
Jersey which does not have anything to do with this application at all. 

But that was reflected in the submission to the insurance companies. 

Q. Well, were figures any different than here suggested by this 
project submitted to the insurance companies for their consideration? 

Relating it now only to this particular project? 

PRESIDING EXAMINER: I do not think he gets the point of your 
question. Your earlier question went beyond what you asked. Let me see 
if I can't help him this much: 
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He asked you did you submitthe application that you have made 

here? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: And were the figures in it the same ? 

1170 THE WITNESS: Oh, yes. The application was the same. 

BY MR. BRUNNER: 

Q. Did you at one time or another during the course of your testi¬ 
mony with regard to financing the over-all project stated that a proposal 
was made to the insurance companies. 

I did not quite follow you on that. Just what did you mean by a 
proposal? A. We presented the memorandum to the insurance com¬ 
panies stating the basis on which we would like to sell them our bonds. 

Q. Isn't that basis suggested by one of your exhibits in this pro- 
ceeding, particularly Exhibit No. 20? A. Well, this same plan of fi¬ 
nancing was included in the proposal that we made. But the proposal that 
we made to the insurance companies contained a definite description of 
the bonds which we wanted to sell. 

PRESIDING EXAMINER: Such a description as would appear in 
the indenture ? 

THE WITNESS: Yes, sir, in brief. 

BY MR. BRUNNER: 

Q. The indenture you are referring to now is the indenture that is 
in existence as of the present time relating to the issuance of securities 
in connection with your project as it is now in operation and constructed? 

1171 A. Including the supplemental indenture which will have to be entered 
into to make this new series of bonds an actuality. 

Q. A supplemental indenture has not been completed in so far as 
preparation and its submission to the insurance company as of the present 
time? A. No. 

The proposed form of the supplemental indenture wiU form an ex¬ 
hibit to the bond purchase agreement. 

And it is not in proof form along with the bond purchase agreement 

PRESIDING EXAMINER: These answers make it necessary to ask 


727 


whether the description of the bonds, these new bonds, would be different 
except as to year and so forth, or not. 

THE WITNESS: They will be substantially identical with the 
previous bonds. 

PRESIDING EXAMINER: They, in other words, simply represent 
a different series, the same kind of bonds ? 

THE WITNESS: Yes, sir. 

BY MR. BRUNNER: 

Q. In response to a question by Mr. Chapman, I believe you used 
or assumed zero net return as far as income was concerned. 

1172 You made a statement that the -i- that either the stockholders of 
company would be better off if the oil products line was operated under 
such circumstances, and in conjunction with the proposed construction 
which is the subject matter of your application here. 

Did you make such a statement to that effect ? A. Yes. 

The purpose of my statement was that there would be more net 
income value to the preferred and common stockholders under such a 
situation. 

Q. How wiU the overall capital structure be affected with regard 
to debt and equity in the event that this project is consummated as sug¬ 
gested ? 

PRESIDING EXAMINER: This is pro forma, is it not ? 

MR. BRUNNER: Yes, it would have to be, yes, sir. 

THE WITNESS: At June 30, 1954, the ratios of the company were 
as foHows: Long term debt, 65-25 percent; preferred stock 15. 56 per¬ 
cent; common stock and surplus 19.19 percent. 

At the end of 1956, pro forma, taking into account the new securi¬ 
ties indicated as proposed in this hearing, the following ratios would 
exist: December 31, 1956; longterm debt, 62. 58 percent; preferred 
stock, 13. 53 percent; common stock and surplus, 23. 91 percent. 

MR. CHAPMAN: May I ask a question for clarification ? 

1173 MR. BRUNNER: Sure. 

MR. CHAPMAN: Don't these percentages assume the issuance of 
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all debentures and bonds ? 

THE WITNESS: It assumes the consummation of all the financing 
indicated as proposed in my testimony. 

MR. CHAPMAN: Thank you. 

MR. BRUNNER: That is all I have. 

***** 

BY MR HARGROVE: 

Q. Mr. Hargrove, you have stated that you have an oral commit¬ 
ment from the insurance companies to market the bonds mentioned in 
your testimony? 

You have further testified that in view of the time situation, you 
have never sought nor obtained a firm commitment with respect to the 
other securities proposed to be issued by the company. 

In your opinion, will the company be able to market the other se¬ 
curities described on substantially the terms and conditions outlined 
in your testimony and exhibits ? A. Yes. In my opinion, they will 
be able to market such securities on at least as favorable a basis as is 
indicated in the exhibits. 

Q. Would you state generally the basis for that opinion, the summa¬ 
tion of the various reasons ? A. It has been our experience in past fi- 
1174 nancing that the crucial financing is the securing of commitment 
with respect to the purchase of the pipeline bonds which forms the back¬ 
bone of the proposed financing. 

We have done that already. And if I may parenthetically comment 
on the nature of the commitment I would like to say that it is an oral com¬ 
mitment; but by that, we have been informed that the matter has been taken 
up by one or more formal committees within each insurance company and 
that such committees have formally approved the purchase of the bonds 
on this basis. 

So that it is in my opinion at least a completely binding agreement. 

The fact that we have a proposed project which may be regarded 
as somewhat more speculative than our existing business, is in my opinion 
no deterrent whatsoever to the sale of the securities proposed. 
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As a matter of fact, the nature of the business which we now pro¬ 
pose to enter was the subject of a letter addressed to the Securities and 
Exchange Commission last spring in the instance of our proposed sale 
of debentures, $17 million of debentures, by the barge line intervenors 
in this case. 

And at the instance of such a letter, we conferred with the Securities 
and Exchange Commission and included language in the final form of our 
prospectus which stated "extensive surveys by the company have" —excuse 

1175 me: That was not included in response to the letter. 

The sentence which was included in response to the letter was this: 
"The business of transporting petroleum products by common carrier pipe¬ 
line is generally considered more speculative than the gas transmission 
business. " 

In addition a statement by us that there existed such a demand — 
that there existed a demand for such Service was charged by reason of the 
letter of such intervenors to a statement that there was a competitive op¬ 
portunity for such service. 

These statements included in the prospectus deterred in no way the 
sale of the debentures. 

We secured an excellent price tor them. And they went out very 
quickly. 

It is my opinion that the nature of the business in which we pro¬ 
pose to engage will not make less easy the sale of the securities, but if 
anything, will make them easier. 

MR. HARGROVE: That is all the redirect I have. 

***** 

BY MR. LEVENTHAL: 

Q. Mr. Hargrove, you just read from a prospectus of the Texas 

1176 Eastern Transmission Corporation last spring; and 
you had on your — you had — you had started to read a sentence relating 
to certain extensive surveys by the company. 

Would you please read that sentence at this time ? 

So that the record will not be lacking at that point 
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THE WITNESS: The sentence reads "extensive surveys by the com¬ 
pany have indicated that there is a competitive opportunity for such ser¬ 
vice in the area traversed by the company’s system as far east as wes¬ 
tern Pennsylvania? and that it would be economically feasible and de¬ 
sirable to convert the described portion of the 20-inch pipeline system 
from gas service to petroleum products service. ” 

Q. Will you tell us what surveys by the company are referred to 
in that prospectus? A. The surveys made by Mr. Hayes were taken in¬ 
to account on that; it was considered that they were made at the direction 
of the company; so they were included in that language, in addition to pre¬ 
liminary surveys which had been made by some of the company personnel. 

Q. Now, I have some notes of questions that were raised in the fur¬ 
ther examination. 

You said at one point that after you had made an over-all presen¬ 
tation as to the gas service and the proposed petroleum products trans- 
1177 portation service, you were requested by some, at least, of the 

insurance companies, to provide additional data with respect to the petrol¬ 
eum products business; or at least covering that in part, if I understood 
your answer correctly. 

I ask you to advise us what the additional data were requested by 
the insurance companies. A. There was data in amplification of some 

of the figures in Mr. Hayes’ surveys. 

I think that generally I would cover the nature of the additional 

data requested so far as it applies to petroleum products. 

There was also requested data with respect to competitive fuel 
prices in the area of service by the company, gas service. 

And the extent of saturation, so to speak, of gas house heating 

in that area. 

Q. In respect to the petroleum products, they wanted amplifica¬ 
tion of the figures in Mr. Hayes’ surveys’ was that in respect to the 
market for the petroleum products or transportation services or in 

respect to the costs thereof ? A. The market. 

Q. I just wanted to make sure that I understood an answer that 
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I think you made to Mr. Chapman in which you stated that the various 

1178 assumptions as to lack of income or possible losses in the pe¬ 
troleum products pipeline would not affect the financability of the project 
but might affect the interest rates and the rates that would be paid for 
money; is that right? A. I think that is the substance of what I said; 
yes. 

Q. These bond purchase obligations — I am asking for some 
information about the sense of the bond purchase agreements or oral 
commitments that you have with the insurance companies. 

Is Texas Eastern required to sell the bonds referred to to the 
insurance companies, assuming FPC approval of the application pend¬ 
ing? A. No, sir. 

Q. It is a commitment by the insurance companies to purchase 
the bonds if they are tendered by the company? A. It is not quite that 
simple. 

Q. Well, would you describe to me what the commitment means, 
then? A. The company can abandon the project at any time, even 
after having received a certificate from the Federal Power Commission, 
and be relieved of its obligation to sell bonds. 

In addition, the bond purchase agreement will contain a provision 
permitting the company to reduce in whole or in part the commitment 

1179 of the insurance companies; but there will be understood whether or 
not there appears in print the fact that we would not cancel the entire 
commitment and then turn around and negotiate for the sale of the bonds 
with someone else. 

Q. Well, assuming FPC approval, how much time does the company 
have to decide whether it wishes to proceed or to abandon it? A. Janu¬ 
ary 1, 1957. 

Q. January 1957? A. Yes, sir. As a matter of fact, it extends 
beyond that. We have to sell the bonds by that time. But after we have 
sold the bonds, we can decide to abandon the project and retire the bonds 
at par up until the time which I believe will be March 31, 1957. 

Q. That is, you have the option to sell back at par — to buy back 


732 

at par between January 1957 and March 31, 1957? A. We have that 
right to buy back at par no matter when we sell the bonds provided we 
have not withdrawn any of the proceeds. We do not have to sell the bonds 
until January 1, 1957. 

Q. Was the date March 31, 1957? A. We can redeem the bonds 
at par if we did to abandon the project at any time prior to a date which 
I believe is March 31, 1957. 

1180 MR. CHAPMAN: May I ask a question for clarification. By "re¬ 
deem at par", do you mean without paying any interest? 

THE WITNESS: No, we have to pay accrued interest. Par plus 
accrued interest. 

MR. CHAPMAN; For further clarification: Aren’t bonds usually 
redeemable at par, bonds of this nature ? 

THE WITNESS: No, sir. 

BYp. LEVENTHAL: 

Q. hi other words, you do not have to pay a redemption of 
premium? A. Not on that condition. 

Q„ Now, Mr. Hargrove, was there raised in the discussions be¬ 
tween you and the insurance companies and/or Dillon Read, the matter 
of the outstanding lawsuit which had been filed by the barge operators who 
are my clients against the Texas Eastern Corporation ? 

MR. HARGROVE: I object to the question of lawsuits or other 
matters which may have been filed by Mr. Leventhal's clients against 
us as not an issue in this proceeding. 

PRESIDING EXAMINER: Sustained. 

MR. LEVENTHAL: Would the Examiner like to hear the purpose 
of my question ? 

1181 PRESIDING EXAMINER: It does not matter what the purpose is. 

It is not relevant. 

MR. LEVENTHAL: I am addressing the question to the possibility 
that there are otter conditions with respect to the bond issue which have 
not been stated. 

PRESIDING EXAMINER: You can ask that question, but you can’t 
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ask the one you are trying to. Or you can try to ask it. 

BY MR. LEVENTHAL: 

Q. Did the proposed obligees and/or Dillon Read indicate in any 
way that their commitments or informal or formal agreemerts with Texas 
Eastern Transmission corporation were conditioned or subject in any way 
to the disposition, one way or another, of the pending lawsuit by the barge 
operators against the Texas Eastern Transmission corporation. 

MR HARGROVE: I object again. 

PRESIDING EXAMINER: Sustained. It is the same thing all over 

again. 

BY MR. LEVENTHAL: 

Q. Is the so-called commitment of the insurance companies which 
you have stated has no conditions — A. No unusual conditions. 

Q. No unusual conditions. 

Does that, in fact, have a condition, the requirement that the pend¬ 
ing lawsuit by the barge operators against Texas Eastern be disposed of 
1182 in one of several ways, by a certain time? 

MR. HARGROVE: I object again. 

The question is still specifically related to a suit which is not the 
subject of this proceeding. 

PRESIDING EXAMINER: Is that correct? 

MR LEVENTHAL: But Mr. Examiner, the question is relating to 
the conditions of the bond issue of the commitment ? 

PRESIDING EXAMINER: This question is bad. I have sustained 
the objection for the same reason that it is the same thing that we have 
had twice now. 

I am not saying there are not other questions, but these questions 
are bad. 

MR LEVENTHAL: I will try to reform my question. 

PRESIDING EXAMINER: We will give you until after lunch to do so. 

MR LEVENTHAL: Mr. Examiner, I was prepared to accommodate 
Mr. Hargrove, witness, who informed me in the corridor that he wished 
to leave early on a plane and that he has arrangements made in Shreveport. 
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I have very few questions after that. 

PRESIDING EXAMINER: I don't mind. I was giving you five minutes 
e xtra. But I did not know anything about the arrangements. 

1183 MR. LEVENTHAL: I do not mean to protract this. 

PRESIDING EXAMINER: I will go ahead if there is no objection. 

I had reached five minutes beyond the usual hour. And I though it 
would help you if I gave you a chance to study the matter. 

MR. CHAPMAN: In that connection, I believe this is the last wit¬ 
ness before Monday. So if we could continue through until we are finished 
I have a few questions. 

They won’t take long. 

PRESIDING EXAMINER: If there is no objection, we will continue 
until we finish with this witness. 

Unless that becomes too extended. And we get into the clutches 
of hunger. Proceed. 

BY MR,. LEVENTHAL: 

Q. Mr. Hargrove, when you stated before that there were no con¬ 
ditions upon the commitments of the bond, proposed bond purchasers, 
there is of course a requirement or a condition that the Federal Power 
Commission approve the application; is that clear? A. We must have the 
certificate before we can sell the bonds, yes, sir. 

Q. Now I will ask you to hypothecate that the Federal P ow er Com¬ 
mission were to issue the certificate tomorrow. That is that all parties 
agreed at the present time that there was no objection to the certificate, 

1184 and the Examiner made a quick recommendation and the Federal 
Power Commission issued the certificate to him. 

PRESIDING EXAMINER: Excuse me. 

Including such assumptions as might make that possible. 

MR. LEVENTHAL: Including any assumptions that are necessary 
to make that possible, Yes. 

BY MR. LEVENTHAL: 

Q. Would the— and I am assuming also for purposes of this ques¬ 
tion that the oral commitment would in fact either represent a legal com- 



mitment or would be honored by the companies involved — whether or not 
it represents a legal commitment. 

And I ask you whether in that event, tomorrow the companies would 
be obligated to purchase the bonds if promptly issued by the company 
under all of the facts as you know them relating to the company's operations 
and any other facts you may know concerning the company. A. I assume 
you are intending to go to the specific condition to which you referred 
before. But there are a number of conditions which must be satisfied be¬ 
fore we can sell the bonds. We must, for instance, execute the supple¬ 
mental indenture; we must file it for record; we must have opinions of 
counsel that it is effective of record; and that the lien intended to be placed 
thereby is so placed. 

1185 And a number of other conditions. 

Q. Fine. 

PRESIDING EXAMINER: One of which relates to outstanding suits, 
don't they ? 

THE WITNESS: Yes, sir. 

BY MR LEVENTHAL: 

Q. Now will you tell me what that condition is ? 

PRESIDING EXAMINER: Regardless of what the suit is ? 

THE WITNESS: There is a condition which wiU be in the bond 
purchase agreement to the effect that there must be no — I am not sure I 
am quoting this exactly — 

PRESIDING EXAMINER: Well, let’s look at the draft if you have 

one. 

THE WITNESS: I am sorry I don’t have one here. I am referring 
to it from memory. But it is to the effect that no pending suit — that 
there is no suit pending which might adversely affect — might materially 
and adversely affect the company or any material right or franchise of the 
company. 

PRESIDING EXAMINER: In the opinion of — 

THE WITNESS: There is no such provision but it has generally been 
so regarded that the determination of whether such a suit exists is a matter 
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1186 for determination by legal opinion. 

Therefore, in the event we were to sell the securities or want to 
sell the bonds tomorrow and this suit were still pending, we would se¬ 
cure or aim to secure an opinion of counsel that that suit was not such as 
was prohibited under the terms of the agreement. 

MR. LEVENTHAL: And you believe you could secure such an 
opinion ? 

THE WITNESS: I do. 

MR. BRUNNER: I think Mr. Examiner, it would be well for the 
record if there is a tentative agreement here that — with regard to the 
sale or purchase of these bonds, that it ought to be made a part of this 
record. 

We have had Mr. Hargrove pick up a condition here and a condition 
there and somewhere else along the line. And I assume there are pos¬ 
sibly still other conditions. It seems to me if we are going to have this 
in part we ought to have it in toto so that the Commission may be aware 
of what this company is up against in so far as the sale of these bonds 
is concerned. And the so-called oral agreement to purchase, in con¬ 
nection with the various insurance companies. 

And I make a request that it be made a part of this record. 

1187 MR. HARGROVE: That is entirely agreeable. As a matter of 
convenience I will suggest this: that when they complete the draft of this 
agreement in final form, if I understand the witness, it is quite likely that 
that will be before January 18. 

And then we will transmit copies of it to all counsel. And when we 
reconvene on January 18, I will propose at that time to offer it as an 
exhibit having been previously qualified by this witness. 

And if matters are discovered in that which are new and different 
and would justify a request for recall we would not object. 

MR. BRUNNER: Thank you very much. 

MR MR LEVENTHAL: 

Q. Mr. Hargrove, in your redirect testimony, you provided — 

I beg your pardon, it was in the — in your redirect. It was in response 
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to a request from Mr. Brunner. 

You provided such information with respect to the debt to equity 
ratios of the company. And you indicated that the percentage of common 
and surplus would increase in June 30, 1954 to December 31, 1956. 

Since there is no issue of new common stock, that is because of an 
increase in the earned surplus of the company; isn't that correct? 

1186 A. No, sir. 

Q. I beg your pardon. A. No, sir. 

Q. That is not? A. No, sir. 

PRESIDING EXAMINER: If you could ask him what it is instead of 
trying to tell him what is wrong, which, almost always turns out to be 
wrong, you would save a lot of time. 

BY MR. LEVENTHAL: 

Q. Would you tell me how that comes about ? A. There is some 
increase in earned surplus; but that accounts for a small percentage of it. 

Most of it is accounted for by the fact that there is thirty million 
dollars of additional common equity in the form of common stock brought 
about as a result of the conversion of the convertible preferred. 

Q. In respect to the — in respect to so much of that figure as is 
based upon earned surplus, is it assumed that there will be an earned sur¬ 
plus as of that time from the operations of the products pipeline, and that 
there will be a contribution to earned surplus as of that time from the 
operation of the Little Inch as a proposed products pipeline ? A. Yes, 
sir. Excuse me. That is December 31, 1956. I think the answer is 
No to that. 

1189 MR. HARGROVE: May I clarify just one point on that, counsel? 

MR LEVENTHAL: Please do. 

MR. HARGROVE: If the answer is not No, would the answer be 
if there is any portion of the earned surplus attributable to earnings of 
products included in your statement, that the amount there of would be so 
small in relation to the total as to not be necessary to take into considera¬ 
tion. 


THE WITNESS: Yes, sir. 


BY MR. LEVENTHAL: 

Q. Now, you have indicated that you have made certain represen¬ 
tations to the insurance companies and to Dillon Read in connection with 
this pipeline or in connection with your entire project; let me put it that way. 

Have informed Dillon Read — or the insurance companies in this 
case — as to the necessary minimum operations from a physical point 
of view of the Little Inch as a petroleum products pipeline. 

MR. HARGROVE: Mr. Examiner, I do not really object to the 
witness answering this question. I do think it is irrelevant and immaterial 
that we are now getting into details of the report. 

1190 However, if counsel thinks it is important — 

MR. LEVENTHAL: I will have very few questions on this. 

MR. HARGROVE: I will reserve objection on this and hope he 
won’t go into too much detail. 

MR LEVENTHAL: I will have very few questions on this witness. 

THE WITNESS: No, sir. Not to my knowledge. 

Except that Mr. Hayes and Mr. Saunders talked to some of the 
representatives when I was not present and I cannot be sure what was 
said there. 

Also some of the Dillon Read representatives may have discussed 
the matter with some of the others in the company when I was not present. 

BY MR. LEVENTHAL: 

Q. The report itself does not contain any such fact ? A. Only that 
the operation as estimated would be feasible. 

Q. But without setting forth the fact as to the minimum barrelage 
necessary for feasibility from an engineering point of view? A. I think 
that is correct. 

MR LEVENTHAL: No further questions. 
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PRESIDING EXAMINER: The hearing is reconvened. I have the 
following notes as to uncompleted matters. 

Item E, I believe it was, by reference has never been offered* 
Exhibit No. 34 was offered and no ruling was made. Hearing no objection, 
it is admitted. 

(THE DOCUMENT PREVIOUSLY IDENTIFIED AS EXHIBIT NO. 34, 
WAS RECEIVED IN EVIDENCE) 

PRESIDING EXAMINER: We have fixed today as the time for inter- 
venors to serve their rebuttal evidence on all other counsel. Mr. Naff is 
to be called, I believe, by the company as the witness on the direct case. 

MR. HARGROVE: Before calling Mr. Naff, Mr. Examiner, I 
should like to file our answer to the application by Mr. Leventhal's clients 
for a subpoena, and ask that the answer be incorporated into the transcript 
of the record in the same manner that the application was, and be docketed 
in that fashion. Copies are available for other counsel. 

PRESIDING EXAMINER: The reporter is instructed to place this in 
the record at this time. 

1237 The document is as follows: 

BEFORE THE 


FEDERAL POWER COMMISSION 


UNITED STATES OF AMERICA 


In the Matter of 


Docket No. G-2503 


TEXAS EASTERN TRANSMISSION CORPORATION) 


ANSWER OF TEXAS EASTERN TRANSMISSION CORPORATION 
TO APPLICATION FOR ISSUANCE OF SUBPOENA FOR 
PRODUCTION OF DOCUMENTARY EVIDENCE 

Now comes Texas Eastern Transmission Corporation (Texas Eastern) 

and for Answer to the application for issuance of subpoena for the production 

of documentary evidence herein filed by River Co., Inc., Chotin Towing 

Corporation and Greenville Towing Company, Inc., respectfully shows: 


For answer to the allegations of fact made by Movants in support of 
their application for a subpoena, Texas Eastern states as follows: 
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1. Texas Eastern denies that J. W. Hargrove introduced any such 
evidence; on cross examination said witness answered in response to ques¬ 
tions by counsel for Movants that such documents were submitted. 

2. Admitted, except that Texas Eastern points out that the statement 
is an exceptionally brief and inconclusive statement of the testimony of the 

1238 witness. Witness further testified that a Bond Purchase Agreement was in 
the process of preparation, and counsel for Texas Eastern at Page 1187 of 
the record announced that such Agreement would be offered in evidence as 
an exhibit as soon as completed and executed, which will be before the close 
of this hearing. The witness further testified that in his opinion the remain¬ 
ing securities could be sold at the time necessary to sell them, and that it 
was not feasible to obtain commitments prior to that time; the witness sup¬ 
ported this opinion with specific reasons. As the Commission well knows, 
financing for construction extending over a period of time cannot be com¬ 
pleted at the time a certificate proceeding is held. The evidence presented 
in the proceeding must necessarily be limited to firm commitments for 
that part of the financing to be undertaken immediately, coupled with suf¬ 
ficient testimony as to the proposed terms and conditions of future security 
issues and the ability of the Company to market them to permit the Com¬ 
mission to make an appropriate finding. If the Commission feels it neces¬ 
sary to retain jurisdiction in order to supervise such future issues, it may 
and frequently does accomplish this purpose by means of a condition to the 
certificate. 

3. (a) Denied. The nature of Texas Eastern’s proposal is clearly 
stated on this record, and nowhere in said record does it appear that this 
proposal was undertaken for the purpose of converting the said 20-inch pipe 

1239 line to the transportation of petroleum products. The fact that Texas 
Eastern does plan such a conversion by no means makes it the purpose of 
this application. 

(b) Texas Eastern admits that said proceeds will be used both to 
convert the Little Inch to petroleum products and to construct additional 
gas service facilities. Texas Eastern does not know what Movant means 
in using the term "substantial sums of money. " The $16, 000, 000 required 
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to convert the Little Inch in one sense is a large sum of money, but in com¬ 
parison to the size of Texas Eastern's plant account and other assets, and 
in comparison to the sums to be spent on its gas service, the amount is 
relatively quite small. 

(c) Texas Eastern denies that the income statements introduced by it 
as evidence in this case are founded upon any such projection. The balance 
sheets and cash flow statements reflect operation of a products pipe line solely 
in order to give the Commission a complete corporate picture. The said 
balance sheets and cash flow statements also contain other figures relating 
to nonjurisdictinnal investments and income. None of these are directly at 
issue in this proceeding. 

n. 

For further answer Texas Eastern states as follows: 

Counsel for Movant has indicated in the written application and has 
suggested orally on the record that the application for a subpoena is based 
1240 first and primarily on an allegation of relevance and materiality to the 

issue of Texas Eastern's ability to finance, but secondly to issues vaguely 
suggested as the overall public interest. Considering first the issue of 
ability to finance, the documents requested are obviously immaterial. They 
represent submissions to third parties not concerned with this proceeding, 
and do not support nor underlie any^xhifait or the direct testimony of the 
witness, J. W. Hargrove. The issue is whether financial interests will 
finance Texas Eastern, not why . If Texas Eastern satisfactorily meets 
the issue of ability to finance, the question of why some third party may 
have elected to purchase its securities is not at issue, and in any event 
could only be answered by such third parties. Texas Eastern submits that 
it has and will clearly demonstrate this ability to finance. 

With respect to their general relevancy to the case as a whole as 
suggested by items 4 (b), (c), (d), and (e) of the application for a subpoena, 
Texas Eastern submits that the operation of a products pipe line is not 
within the jurisdiction of this Commission, but within the jurisdiction of 
the Interstate Commerce Commission, and that this Commission has no 
power to pass upon the feasibility of such an operation. It has been argued 


742 

that the requested documents are relevant and material since they tend to 
show the economic feasibility of the proposed products operation, and that 

1240 if such economic feasibility be not shown, pursuance of the products op- 
eration might have a detrimental effect upon the Corporation as a whole 
and thereby upon its security holders and customers. However, this 
argument necessarily rests upon the assumption that an unsuccessful op¬ 
eration of a products line could have such an adverse effect upon Texas 
Eastern. If it be shown that an unsuccessful operation could not have such 
an effect, there is no need to inquire whether or not the operation might be 
successful. The evidence already in the record in this case shows upon 
proper analysis that, beyond any question, the most adverse possible op¬ 
eration of the products line could not have any effect upon the financial 
stability of Texas Eastern as a corporation, its security holders or its 
customers. In the event that counsel has been unable to analyze such 
evidence so as to see the conclusive proof of this statement, Texas Eastern, 
through its witness, George T. Naff, will present such an analysis. There¬ 
fore, even assuming that the Commission may require into the effect of 
nonjurisdictional enterprises upon Texas Eastern’s jurisdictional gas serv- 
ive, it is obvious that the material sought by Movant is not relevant and 
cannot become relevant unless and until Texas Eastern fails to prove that 
such nonjurisdictional business could not possibly have an adverse effect 
upon the Corporation. If Texas Eastern had failed to do this, such docu¬ 
ments might have relevance and materiality upon the theory above stated, 

1241 but Texas Eastern has already proved this, and the issue is moot. 

Movants, furthermore, have mistaken their interest in this case. 
Movants' interests are not coextensive with thepublic interest; they are 
not coextensive with the public interest; they are not a party to this case 
for the purpose of protecting the public interest, but their own interest. 
Movants’ personal interests are clearly and obviously best served by any 
circumstance which works to the detriment of Texas Eastern Transmission 
Corporation, since they would benefit competitively thereby. Their pious 
arguments that they are interested in saving Texas Eastern, its stockhold¬ 
ers and its consumers from injury is so obviously specious as to warrant 
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to convert the Little Inch in one sense is a large sum of money, but in com¬ 
parison to the size of Texas Eastern's plant account and other assets, and 
in comparison to the sums to be spent on its gas service, the amount is 
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that the requested documents are relevant and material since they tend to 
show the economic feasibility of the proposed products operation, and that 

1240 if such economic feasibility be not shown, pursuance of the products op- 
eration might have a detrimental effect upon the Corporation as a whole 
and thereby upon its security holders and customers. However, this 
argument necessarily rests upon the assumption that an unsuccessful op¬ 
eration of a products line could have such an adverse effect upon Texas 
Eastern. If it be shown that an unsuccessful operation could not have such 
an effect, there is no need to inquire whether or not the operation might be 
successful. The evidence already in the record in this case shows upon 
proper analysis that, beyond any question, the most adverse possible op¬ 
eration of the products line could not have any effect upon the financial 
stability of Texas Eastern as a corporation, its security holders or its 
customers. In the event that counsel has been unable to analyze such 
evidence so as to see the conclusive proof of this statement, Texas Eastern, 
through its witness, George T. Naff, will present such an analysis. There¬ 
fore, even assuming that the Commission may require into the effect of 
nonjurisdictional enterprises upon Texas Eastern’s jurisdictional gas serv- 
ive, it is obvious that the material sought by Movant is not relevant and 
cannot become relevant unless and until Texas Eastern fails to prove that 
such nonjurisdictional business could not possibly have an adverse effect 
upon the Corporation. If Texas Eastern had failed to do this, such docu¬ 
ments might have relevance and materiality upon the theory above stated, 

1241 but Texas Eastern has already proved this, and the issue is moot. 

Movants, furthermore, have mistaken their interest in this case. 
Movants’ interests are not coextensive with thepublic interest; they are 
not coextensive with the public interest; they are not a party to this case 
for the purpose of protecting the public interest, but their own interest. 
Movants' personal interests are clearly and obviously best served by any 
circumstance which works to the detriment of Texas Eastern Transmission 
Corporation, since they would benefit competitively thereby. Their pious 
arguments that they are interested in saving Texas Eastern, its stockhold¬ 
ers and its consumers from injury is so obviously specious as to warrant 
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no consideration. Their interest does not and cannot permit them to in¬ 
quire into the materials requested. It is perfectly clear that their desire 
for the information contained in the materials requested stems not from any 
concern for Texas Eastern, or its stockholders, or its consumers, or the 
general public, but from their wish to obtain confidential and competitive 
data with respect to a nonjurisdictional business in order that they may 
use it to their private and selfish advantage in more effectively competing 
with such nonjurisdictional business. Even if the material were relevant 
and material, this Commission should not order its production for exam- 
inatination by these parties on the basis of their interests in this case. 
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For all of the above reasons Texas Eastern submits that the applica¬ 
tion for issuance of a subpoena by River Co., Inc., Chotin Towing Corpora¬ 
tion and Greenville Towing Company, Inc., should be denied. 

Respectfully submitted, 

TEXAS EASTERN TRANSMISSION CORPORATION 

/s / R. Clyde Hargrove 
R. Clyde Hargrove 
Its Attorney 

VERIFICATION 

City of Washington ) 

ss 

District of Columbia) 

R. Clyde Hargrove, being first duly sworn, states that he is an 
attorney for Texas Eastern Transmission Corporation; that he is authorized 
to execute this affidavit; that he has read the above and foregoing Answer 
to Application for Issuance of Subpoena for Production of Documentary 
Evidence and is familiar with the contents thereof, and that all allegations 
and facts contained therein are true and correct to the best of his knowledge, 
information and belief. 

/s / R- Clyde Hargrove 
R. Clyde Hargrove 

SWORN TO AND SUBSCRIBED before me, Notary, this 20th day of 
December, 1954. 

/s / Velma P. Wheaton 

. Velma P. Wheaton 

' sea1 ^ Notary Public, D.C. 

My commission expires: November 14, 1959 
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PRESIDING EXAMINER: At pagel207 of the record, and again I believe 
at 1209, or at least the matter was discussed in those pages — 1207 to 
1209 — the time was fixed for filing answer to the application for subpoena. 
Under the rules of the Commission regarding motions, the time to answer 
a motion is ten days from the date of filing the application. 

You may proceed. 

****** 

Whereupon, 

GEORGE T. NAFF 

was called as a witness, having been first duly sworn, was examined and 
testified as follows: 

MR. HARGROVE: Mr. Examiner, before actually proceeding with 
the testimony of Mr. Naff, I think it might be appropriate for us to state 
clearly at this spot on the record, the position of the company with respect 
to the nature, purpose and scope of certain of Mr. Naff’s testimony, par¬ 
ticularly being that requested by Mr. Brunner and the Examiner. 

Texas Eastern's position is that it is not within the jurisdiction of 
the Federal Power Commission to substitute its judgment for the judgment 
of Texas Eastern's board of directors in determining whether or not the 
company should enter into a non-jurisdictional business not subject to the 
regulatory powers of the Commission. 

As we understand the request, the contention is that it may be within 
the regulatory powers of the Commission to satisfy itself whether or not 
the board of directors in exercising its judgment did so in a careful and 
considered manner, rather than an arbitrary and capricious one, and 
also as to whether the determination to enter into that nonjurisdictional 
business could have any detrimental effect upon the financial stability of 
the corporation as a whole, its security holders, and its customers. 

We shall address evidence toward that point without necessarily 
concurring in the conclusion that it is in fact material. We feel that the 
record as already made, fully demonstrates such a venture could not have 
a detrimental impact upon the corporation, and Mr. Naff's testimony in 
analyzing that evidence will demonstrate that conclusively. 
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So we are going to present evidence^ but we do not necessarily agree 
that the position is correct. 


DIRECT EXA 
BY MR. HARGROVE: 


Mi 


NATION 


Q. Please state your name? A. George T. Naff. 

Q. Where do you reside, Mr. Naff? A. Shreveport, Louisiana. 
Q. With what company are you associated, Mr. Naff? A. Texas 
Eastern Transmission Corporation and various of its affiliates. 

Q. In what capacity? A. I am president of Texas Eastern Trans¬ 
mission, and a director of virtually all of the affiliates, I believe all of 
them. 


Q. Are you also a director of Texas Eastern Transmission Corpora¬ 
tion itself ? A. Yes, sir. 

Q. Mr. Naff, over what period of years have you been associated 
1250 with Texas Eastern? A. Since 1947, in September. 

Q. Would you sketch briefly your business background and experience 
prior to youif association with Texas Eastern, with particular reference to 
experience in the oil and gas business? A. I was graduated from Alabama 
Polytechnic Institute in 1924, with a degree of BS in Civil Engineering, and 
from the University of Alabama in 1927, with the degree of LLB. 

Immediately after my graduation from the University of Alabama, I 
moved to Shreveport, Louisiana, studied for the bar examination of 
Louisiana, and was admitted to the Louisiana bar in 1928, in January of 
that year. 

From January 1928 until March 1931 I was associated with the firm 
of Wilkinson, Lewis and Wilkinson, engaged in the general practice of law. 
But my particular work was restricted very largely to oil and gas law, 
ancf/law particularly, since my firm represented some predecessor com¬ 
panies of United Gas Corporation. 

In March of 1931 I moved to Houston, Texas, and became assistant 
to your father, Mr. Hargrove, who at that time was vice president in 
charge of the production of oil and gas of the various United Gas Corpora¬ 
tion operating subsidiaries. 
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Shortly thereafter, Mr. Hargrove became vice president in charge not 
only production, but of pipeline activities of those companies. 

1251 In my capacity as his assistant, I had the same authority to approve 
as he had, and I engaged generally in the gas business and in financings of 
various and sundry kinds undertaken by the company. 

I resigned from that position in August of 1934, and returned to 
Shreveport and resumed the practice of law as a partner in the firm of 
Wilkinson, Lewis, Wilkinson and Naff, and continued in that capacity until 
January 1941. 

During that interval I would say perhaps as much as 80 percent of my 
time was taken by United Gas Corporation in connection with the practice of 
law and helping out on policy matters with respect to their gas business 
and their oil business. 

In January, 1941, I was elected general counsel of the subsidiary 
companies of United Gas and discontinued my private practice of law. 

From that date until September, 1947, I was with all of the principal 
United Gas companies, being vice president and director of United Gas 
Corporation, and of all of the principal operating subsidiaries. 

My duties as general counsel were the normal duties of forming and 
running a legal department. But over and above that, I was a policy officer 
of the company and worked very very closely with Mr. McGowan, the pres¬ 
ident of the company. I worked very closely, of course, with Mr. Hargrove, 
your father, who was then vice president and general manager. 

1252 In addition, I handled all of the financing of the company to the extent 
that Louisiana counsel was required, and to the extent that overall super¬ 
vision was required. 

In September of 1947 I resigned my connection from United Gas and 
went with Texas Eastern Transmission on a retainer basis, doing general 
legal work and also assisting Mr. Hargrove in setting up the company and 
its organization. 

In January of 1948 I was elected executive vice president of Texas 
Eastern and have continued substantially in that capacity as second man, 
until February 1, 1954, at which date I was elected president of Texas 
Eastern. 
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Q. Mr. Naff, as president of the company, would you outline the 
policy considerations which led Texas Eastern to file the present proceed¬ 
ing before the Federal Power Commission and which Texas Eastern ad¬ 
vocates as being in the public interest? A. I will attempt to do so, Mr. 
Hargrove. 

That will require a very long answer, and I will try to give the 
principal points very briefly. I have jotted tham down since I have been on 
the stand. Then I will try to develop those points. 

The first thing that appealed to us as a matter of policy in adopting 
the reconversion program and obtaining the substitute gas facilities in 
lieu of the Little Inch, to the extent that it is to be abandoned, is an op- 
1253 erational necessity, namely, that of trying together the southern end of 
our system at the points where we purchased gas along the Gulf Coast 
area. 

The second point of policy that was appealing to all of us, including 
the entire board, was that if we could get a substitute line over from the 
Beaumont area to Kosciusko, and there connect with our 30-inch Kosciusko 
line, we could make future expansion more economical and much easier to 
effect. 

The third point that appealed very greatly was that if we could run 
the 24-inch line which we are proposing to build in this application, along 
the Gulf Coast area, we would be in a province that is rich in oil and gas, 
and while we buy no gas, for instance, in Southern Louisiana, now, we 
wopld be in a position to run laterals not only to the South Louisiana fields 
but to fields in Texas and Mississippi. 

The fourth point was that the Little Inch and the Big Inch lines are 
both subject to the national security provisions, and to the extent that those 
provisions hamper or may hamper us in the future, we would, by recon¬ 
verting the Little Inch line from the Gulf Coast area up to Moundsville, at 
least remove that much of a threat from us. 

The fifth point was that we were able to do all of the things that I 
mentioned in points one through four at no increase in cost of service, but 
at the same time — and this may sound anomalous — at increased revenue 
to the company by virtue of the fact that we would have an increased rate base. 
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1254 Our last point was that we believe and we still believe that a products 
line from the Gulf Coast area to Moundsville can reasonably be expected 

to earn a return in excess of the return that we would achieve through the 
operation of a relatively small diameter gas pipeline, namely, the Little 
Inch line. 

Those are the six points. And may I expand upon them? 

Q. If you would, sir. If you wish to take them up in order, the 
first point was the operational flexibility. A. With respect to the op¬ 
erational flexibility of the system, it is perfectly obvious if we can tie 
in the Little-Big Inch system to the Kosiusko system, then if gas is 
available in excess quantities in the Texas-Louisiana area, we can take 
that gas over and put it up through the Kosciusko line. 

In other words, we will have a system that will perform as a grid 
in the purchase end of our territory. 

We place a great deal of weight upon that point, and we have from 
time to time attempted to work out some solution of how to arrive at that 
interconnection without undue burden on the customers. We reached the 
conclusion that we could not do that in the normal course of events without 
adding materially to the rate base, or we could not do it without having a 
massive expansion program in the range, let us say, of 300 to 500 million 
feet per day. Otherwise the facilities would not be justified and would 

1255 run up the cost of service too much. 

Proof of the fact I think that we have had this question of intervention 
under consideration, appears in Docket — I believe the number is G-1947 — 
which we call our Providence City line application. There we suggested 
various methods of transporting gas across from the Little and Big Inch 
lines to the Kosciusko line. 

Again, in a docket, the number of which I have forgotten, but which 
related to what we call the Joaquin compressor station, we actually showed 
a pipeline extending from Castor, Louisiana, across the Mississippi to 
Kosciusko. Perhaps I am ahead of my story, but we did not think that a 
line such as that would be anywhere near as advantageous as a line traversing 
the coastal areas, because the area from Castor to Kosciusko is largely 
depleted or is non-productive. 
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It was our thinking that the flexibility was of such importance — par¬ 
ticularly since we know at the present time, for example, that we could 
buy gas in larger quantities and cheaper in Texas — that we would have been 
thoroughly justified in any program that would not unduly increase the cost 
of service. 

The program we are now espousing achieves that flexibility, not only 
at no increase in the cost of service, but at an actual decrease. 

Moving on to the next topic, which was the ease of expansion, the 
Kosciusko line is a 30-inch pipeline and by its very diameter — and it is 

1256 a new line, too — it can be expanded much more readily than a smaller 
line could be. 

Therefore, if we can get gas to Kosciusko, we can by compression, 
by looping and by both, increase the capacity of that line. I believe that 
the studies are in this record to show that that can be done at a fairly 
constant rate per Mcf. 

But I have from time to time worked with our engineers and con¬ 
vinced myself at least, that we can increase the capacity of that line up to 
an aggregate of around 900 million feet per day at substantially the same 
cost of service per Mcf through the line as would exist after this expansion 
we are now seeking has been authorized, as I hope it will be. 

My next point was that we felt we were going into an area from Beau¬ 
mont to and across the Mississippi River, which is as promising for the 
production of deep gas as any area in the United States. I refer not only 
to Louisiana, but to Mississippi, and in addition, that we could get to the 
coastal area of Texas much more easily if we were unable in the future to 
purchase gas from the Louisiana-Mississippi fields. 

Then I mentioned the national security provisions, and I doubt that 
they deserve much amplification, as I recall there is a great deal in the 
record with reference to those provisions. But speaking now from the 

1257 viewpoint of management, if we can get laid at rest at least a portion of 
that problem, I think it is a good thing. 

My next point was that we could perform all of the things mentioned 
in my four previous points at no increased cost of service. In fact, at a 
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decrease in the cost of service, and at the same time increase our rate 
base and by virtue of that increase, assure more return to our security 
holders. 

I want to state that in my opinion, had the cost of service been in¬ 
creased, rather than decreased, if the increase had not been completely 
out of line, the customers would have been well-advised to espouse this 
program because of the great benefits that will inure to them. 

My last point, of course, was that we feel that we can reasonably 
expect earnings from the products line which should be more than earnings 
we would make from a relatively small-diameter gas pipeline. 

MR. HARGROVE: Mr. Examiner, I would like to offer at this time — 
since Mr. Naff has referred to Docket No. G-1947 — by reference to the 
official files of the Commission, Exhibit 1.attached to the application in 
that docket, which exhibit shows as a future Project C, a line from Castor 
to Kosciusko, Mississippi. 

I would like also to have noted that that application was filed in 
April, 1952. I offer that as Item F. 

MR. BRUNNER: May I make an inquiry at this point, Mr. Hargrove: 

1258 What is the purpose of the offer of that particular exhibit? 

MR. HARGROVE: The purpose of the offer is to support Mr. Naff's 
testimony that the company has long recognized the need for an intercon¬ 
nection to Kosciusko, and that the means whereby that interconnection 
could be made on an economic basis, have just been achieved. But the 
fact is that we want the record to show we have been aware of and have 
called the attention of the Commission over a period of years to the fact 
that that would be, in our opinion, a very advisable move. 

MR. BRUNNER: That potential line, however, was not the subject 
matter in the Docket G-1947 other than possibly for informational purposes. 
Is that correct? 

MR. HARGROVE: That is correct, sir. 

PRESIDING EXAMINER: Any objection? I personally hav? some doubt 
as to the necessity for it in this record. I don’t think it is pertinent to any 
issue in that case or this one either. And unless the testimony of Mr. Naff 
is otherwise contradicted, it will stand. 
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MR. HARGROVE: I withdraw the offer at this time, sir, and will 
not reoffer it unless there should be any question raised with respect to 
this point. 

PRESIDING EXAMINER: If his testimony is countered, then I think 
you might reinforce it. But I don't like to put in the record safety-back 
exhibit that really doesn't relate to either of the dockets involved, but is 
only incidental to both of them. 

1259 MR. HARGROVE: Very good, sir. I will withdraw it. 

MR. CHAPMAN: The only relevaney it might have is to show there 
are other feasible alternative plans than the one prepared. 

PRESIDING EXAMINER: They have been discussed on the record. 
Witnesses have been cross-examined about them. 

BY MR, HARGROVE: 

Q. Mr. Naff, in discussing the expansion possibilities or potentials 
of the 30-inch line, could you advise us whether or not the company has 
given consideration to expansions along the route of and as part of the 
present Big Inch and Little Inch system? A. Yes, sir. We have given 
consideration, Mr. Hargrove. But Mr. Hargrove -- your father — and I 
both took the position, and I still take the position, that it would be com¬ 
pletely improvident to attempt to build loops or compressors along that 
line, where they might be — by "that line, "I mean those lines — where 
they might be completely isolated in the event of activation of the national 
security provisions. 

That is one reason. Another reason is that it is perfectly apparent 
that the larger diameter pipe, given the required load, is the better car¬ 
rier. We have not given what I would call serious consideration to re¬ 
versing the policy I have mentioned, because to my way of thinking it is 
just too self-evident to argue. 

1260 Q. Mr. Naff, with respect to the question of possible alternatives to 
the proposed Beaumont-Kosciusko line, has the company considered various 
possibilities of connecting Kosciusko and Beaumont.? A. Almost every 
conceivable possibility, Mr. Hargrove, and arrived at the conclusion that 
the line as presently projected in this proceeding is definitely in the best 
location. 
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Q. Mr. Naff, did you hear the very brief statement of the position of 
the company which I made just before we began your direct examination? 

A. I did, Mr. Hargrove. I confess that I was writing some notes of my 
own to bring out the six points, and I didn't listen too carefully. 

Q. Without restating the position of the company in detail as stated 
then, do you understand that Texas Eastern has taken the position here that 
it is not within the jurisdiction of the Federal Power Commission to sub¬ 
stitute its judgment for the judgment of Texas Eastern's board of directors 
in determining whether or not the company should enter into a non-judis- 
dictional business, and do you approve that position.? 

MR. BRUNNER: Are you asking him for a legal conclusion in that 
regard ? 

1261 MR. HARGROVE: I am asking him if he was aware we had taken it 
and as the policy officer of the company, if he had approved it. A. The 
answer is yes. 

BY MR. HARGROVE: 

Q. Mr. Naff, do you further understand, from a reading of the rec¬ 
ord in this proceeding, that Staff counsel and the Examiner have indicated 
that it may be within the scope of an appropriate inquiry by this Commis¬ 
sion to determine whether the board of directors has exercised its judgment 
in a considered and careful manner and not arbitrarily or capriciously? 

A. Ido„ 

Q. And that it may also be within the power of the Commission to in¬ 
quire as to whether any non-jurisdictional business could have so adverse 
an impact upon the financial stability of the corporation as to destroy the 
value of its securities or adversely affect its gas service to its consumers ? 
A. I understand that to be the position of the Examiner and of Mr. Brunner. 

Q. Mr. Naff, with reference to the personnel of the board of di¬ 
rectors of Texas Eastern Transmission Corporation, would you state the 
members of that board and briefly state their business qualifications, with 
particular reference to the oil and gas business ? A. I will, Mr. Hargrove, 

1262 if you will make notes and make sure if I leave out a director, that you call 
it to my attention. I don't want to be fired right now. 
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First I will start with the chairman of the board, Mr. George R. 
Brown. Mr. Brown is a man in his middle fifties and is a graduate mining 
engineer. He and his brother, Herman Brown, have for long years been 
engaged in the construction business, and now have very large construction 
interests. In fact, they build practically all over the world. 

That includes not merely pipelines, but plants of various kinds and 
various other structures. In addition, the two Browns have rather ex¬ 
tensive oil and gas producing properties and have engaged in pipeline 
construction over many, many years. They are very well known in the oil 
and gas industry, and their interests are greatly diversified. They are 
interested in banks and other enterprises, and each of the two Browns is a 
very large stockholder of common stock in Texas Eastern Transmission 
Corporation. 

Mr. Herman Brown, who is George R. Brown's elder brother, I 
think I could cover by saying he has the qualifications of Mr. George R. 
Brown, plus the benefit of five or six years more experience. 

The next director I would cover is counsel of record in this proceed¬ 
ing, Mr. Charles I. Francis. Mr. Francis is general counsel of the com- 
1263 pany. Mr. Francis is a lawyer who started his practice in Wichita Falls 
and became engaged also in the oil business almost immediately upon the 
start of his practice. He was more fortunate than most of us lawyers in 
that he made a hit within two or three years of his getting out of law school. 
Since then he has been engaged in the oil and gas business in various ca¬ 
pacities, and I presume will not object to my saying that he owns royalties 
in large amounts. 

He has represented oil companies from the time he started practice. 
In the 1930's he moved to Houston, Texas, and became a member of the 
firm of Vincent, Elkins, Williams and Francis. In that capacity, he rep¬ 
resented various and sundry oil companies, including of course oil pipe¬ 
line affiliates. 

The next director I would cover is likewise of counsel in this pro¬ 
ceeding, Mr. Charles I. Thompson. Mr. Thompson is a member of the 
Philadephia bar and of the law firm of Ballard, Spahr, Andrews and 
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Ingersoll in Philadelphia. His practice has been largely limited to corporate 
work. 

His firm represents various oil companies, which in turn own oil 
pipelines and various other companies. Mr. Thompson during World 
War H was vice president and I believe was assistant general counsel of 
War Emergency Pipe Lines, which operated the Big and Little Inch lines. 

He has been a director of the company, as I recall, since 1948. He is 

1264 a stockholder in the company, and has been very active in all policy mat¬ 
ters from the inception of the ideas regarding the reconversion of the 
Little Inch line. 

The next director I would cover is Dr. Everett DeGollyer. Dr. 
DeGollyer is a geologist, a member of the firm of DeGollyer and McNaugh- 
ton, located in Dallas, Texas. In my opinion he has the reputation of being 
the most eminent petroleum geologist, not merely on this hemisphere but 
in the world. Dr. DeGollyer was with Amerada Petroleum Company as 
practically one of its founders. He has been fortunate in having large oil 
and gas interests, and is thoroughly familiar with every phase of the oil 
and gas business. 

He is a large stockholder in Texas Eastern and a director, of 
course. 

The next director would be Mr. Gus S. Wortham, a resident of 
Houston, Texas. Mr. Wortham is principally in the insurance business. 

He is a man of a great deal of substance and actively runs the General 
American Insurance Company and has done a great deal of work in bonding 
of contractors. From the standpoint of oil and gas pipeline construction, I 
am sure Mr. Wortham's firm has written many millions of dollars of bonds 
and Mr. Wortham has had to familiarize himself with the business, when 
it was good, and particularly when it was bad. 

The next director I would mention is Mr. George Butler, a resident 

1265 of Houston, Texas, and senior partner in the law firm of Butler, Binion, 

Rice and Cook. Mr. Butler has practiced oil and gas law for over 20 years. 
His firm has a large practice. He personally did a great deal of the ad¬ 
ministrative work in connection with Mr. Jesse Jones' enterprises while Mr. 
Jones was in Washington on government assignments. 
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Mr. Butler likewise has oil and gas interests, the scope of which I 
really don't know. 

The next director is Mr. William A. Smith. Mr. Smith is a banker 
and contractor. Originally he was in the general contracting business, but 
during the 1930’s he went into the railroad contracting business. He has 
some oil and gas interests. He is as familiar as nearly all of us are in the 
Southwest with the general oil and gas business, and is a highly successful 
man in his contracting work. 

Q. One final question, Mr. Naff. 

Do you know whether or not Mr. R. H. Hargrove, the late president 
of the company, had passed on the proposal to put the Little Inch in the 
products service before his decease? A. Mr. Hargrove, I do know that 
he had passed on it, and I will go one step further, and say as far as I am 
concerned, he is theone who definitely originated the idea. 

Q. Mr. Naff, would you state what advisors the board of directors 
had to assist them in passing judgment upon the proposal to put the Little 
Inch into products service? A. Yes, sir. Of course they had all of the 
1266 personnel, including the officers of Texas Eastern Transmission Corpora¬ 
tion. Then as I previously mentioned, Mr. Charles I. Thompson has de¬ 
voted a great deal of his time to assisting in the matter. Mr. Brochschmidt,, 
who is vice president of Texas Eastern, did a great deal of work and is still 
tjoing a great deal of work on the project. 

From a standpoint of the engineers, accountants and all, I suppose 
I can cover that by saying it has been a team job by the whole organization. 

As far as outside advisers are concerned, we had Mr. William P. Hayes 
of Philadelphia, who is an engineer and an economist and who has been with 
a major pipeline company and with the PAD. 

We had Mr. William Kemp, who is a regularly retained engineer, and 
I believe has testified in this proceeding. 

In the middle of this year, I believe, we elected J. B. Saunders of 
Houston, Texas as vice president of Texas Eastern, his sole duties being 
to follow the reconversion project. 
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In addition to the parties I have named, from time to time we have 
consulted with engineers and others of Brown and Root, Inc., contractors 
in Houston, and Ebasco Services, Inc., in New York. 

Q. Mr. Naff, from the standpoint of operating personnel, does Texas 
Eastern have any operating personnel presently employed, experienced in 
the operations of a products line, or will it be necessary to build an op¬ 
erations department, so to say, from scratch? A. Oh, no, sir, it will 

1267 not, for this reason: When Texas Eastern took over the Big and 
Little Inch lines, with very minor exceptions all of the then employees en¬ 
gaged in operating those lines were employed by Texas Eastern, and at the 
present time with one possible exception, every division manager we have 
had actually worked upon the operation of the Big Inch and the Little Inch 
line. 

The same would be true of many field employees and many office 
employees. We would not be starting from the ground up. I would say 
we would add very little personnel, except in the engineering department, 
and except for some station operators. 

Q. Mr. Naff, you have sketched the qualifications of the board of 
directors briefly, and told us what advisors were available to you. Would 
you tell us over what period of time this project has been considered by the 
board? By "this project" I mean using the Little Inch as a products carrier. 
A. Mr. Hargrove, I believe I would have to go back to 1950. At the in¬ 
ception of America's entry into the Korean conflict, Texas Eastern found 
itself literally besieged by questionnaires and by visitors and by inquiries, 
all seeking in some way, shape or form to talk about converting the Little 

1268 Inch, the Big Inch, or both lines to the transportation of liquids to 
the Eastern Seaboard. 

The inquiries became so onerous upon us that your father, Mr. Har¬ 
grove, then president of the company, Mr. Goodrich, our vice president 
and chief engineer, and I, concluded that we would make a full-scale study 
showing the exact details of how we would reconvert the lines to the car¬ 
riage of liquids and how much that would take in the way of time. 
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At the same time, Mr. Brockschmidt,, who was then our vice 
president in charge of sales, was directed to make, and did make, an in¬ 
quiry into the impact upon the gas consumers of the conversion of one or 
both of those lines. 

It is from those studies, I think, that the idea finally arose, and for 
want of a better time, I will say in the middle of 1952, that something 
definitive should be done toward giving a real study — market, engineering, 
financial and otherwise — toward the reconversion. 

MR. BRUNNER: Did I misunderstand the request of Mr. Hargrove? 

I thought the inquiry to Mr. Naff was as to the impact upon the consumers 
with reference to the conversion of the line. Wasn't that your inquiry 
initially, at this point? 

MR. HARGROVE: The inquiry to Mr. Naff at this point was simply 
the length of time over which the board of directors had been studying this 
project. As I outlined from the beginning, we are approaching this from the 
standpoint of showing that the board of directors was qualified to pass 
judgment and exercise its judgment in a careful and considered manner. 

1269 We will gr :rom that to the question of the impact in the event they 
should happen to be wrong. 

MR. BRUNNER: I see. 

MR. HARGROVE: 

Q. Mr. Naff, the national security provisions attached as a condition 
to the grant of the Big Inch and Little- Big Inch lines to Texas Eastern are 
already a part of this record. Is there anything contained in the grant it¬ 
self, or in the letter of intent pursuant to which the grant was issued, which 
would prevent or prohibit a voluntary action on the part of the company in 
putting the Little Inch back into products service ? A. Not to my 
knowledge. 

Q. Mr. Naff, I hand you a document and ask you if that is a copy of 
the letter of intent pursuant to which Texas Eastern acquired the Big and 
Little Inch lines from the government? A. It is. 

MR. HARGROVE: Mr. Examiner, I ask that there be marked for 
identification as Exhibit No. 35 a document of some 8 pages bearing the 


heading "War Assets Administration, Washington 25, D. C., ” and being 
the so-called letter of intent pursuant to which Texas Eastern Transmission 

1270 Corporation purchased the Big and Little Inch lines from the gov¬ 
ernment. 

PRESIDING EXAMINER: It will be so marked. 

(THE DOCUMENT ABOVE REFERRED TO WAS MARKED FOR 
IDENTIFICATION AS EXHIBIT NO. 35) 

BY MR. HARGROVE: 

Q. Mr. Naff, is Exhibit 35 a true and correct copy of the original 
letter of intent, and was that letter of intent executed by the persons whose 
names are conformed on this copy? A. Yes, sir. 

MR. HARGROVE: I offer Exhibit 35 in evidence. 

MR. CHAPMAN: Do you have the original, Mr. Hargrove? 

MR. HARGROVE: The original is in the files of the company. It 
could be inspected, if you wish to do so. 

MR. CHAPMAN: I think we ought to inspect it before this goes in, 
to make sure that this is a true and accurate copy. 

MR. BRUNNER: Is the witness testifying under oath that this is a 
true and correct copy? 

MR. HARGROVE: He has testified under oath thht, it is a true and 
correct copy, and that the persons whose names are conformed on this 
document, signed it. 

MR. BRUNNER: Under those circumstances, I certainly have no 
objection to it. 

1271 MR. LEVENTHAL: We have no objection to it, either. 

MR. CHAPMAN: I will withdraw my objection. 

PRESIDING EXAMINER: It is admitted. 

(THE DOCUMENT PREVIOUSLY IDENTIFIED AS EXHIBIT NO. 35, 

WAS RECEIVED IN EVIDENCE) 

BY MR. HARGROVE: 

Q. Mr. Naff, with reference to the action of the board of directors 
in determining to place the Little Inch line back in products service, did 
all directors participate in that decision? A. Yes, Mr. Hargrove, they did. 
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I am not clear at all that the minutes will reflect whether or not there was 
a full meeting, whether all directors were present at any given time when 
an action was required — for example, the filing of the application in this 
case. 

But I am clear personally that all of them participated in the decision 
from time to time, and it was considered over many, many months, as you 
no doubt know. 

Q. Did all approve it, or were there any dissenting votes? A. All 
approved it. 

MR. HARGROVE: Mr. Examiner, this would be a convenient place 
to break, if you would like to take a morning recess at this time. 

PRESIDING EXAMINER: We will recess for ten minutes. 

1272 (Whereupon, at 11:07 a.m. the hearing was recessed until 11:17 a.m.) 

PRESIDING EXAMINER: The hearing is reconvened. 

MR. HARGROVE: Mr. Examiner, I ask that there be marked for 
identification as Exhibit No. 36 a two-page document, the first page of which 
is entitled "Texas Eastern Transmission Corporation, Net Income Adjusted 
to Reflect Assumption the Oil Products Division Revenues Are Equal to 
Operating Expenses, Depreciation and Interest," page 2 of which is entitled 
"Texas Eastern Transmission Corporation, Net Income Adjusted to Reflect 
Assumption that Oil Products Division Revenues are Equal Only to Operat¬ 
ing Expenses." 

PRESIDING EXAMINER: That will be so marked. 

(THE DOCUMENT ABOVE REFERRED TO WAS MARKED FOR 
IDENTIFICATION AS EXHIBIT NO. 36) 

BY MR. HARGROVE: 

Q. Mr. Naff, did the board of directors and management of Texas 
Eastern give any consideration to the question of whether or not the opera¬ 
tion of the Little Inch pipeline as a products carrier --if unsuccessful — 
could impair the financial stability of the corporation or adversely affect 
its gas service? A. Yes, they did, Mr. Hargrove. The board of direc¬ 
tors obviously realized that there is an inherent risk in every business, 
whether it be the transportation of natural gas, the transmission of products, 
or whatever their business may be. 


1273 In testing their judgment, they considered very fully the question of 
how an unsuccessful project, under the conditions that we have applied for 
in so far as the gas substitute facilities are concerned, might affect the 
company. They reached the conclusion, and it is my conclusion, that 

as far as physical gas service is concerned, it would be completely un¬ 
affected if the project of reconversion were unsuccessful. 

They reached the further'conclusion, and it is mine, too, that even 
if you consider the financial impact upon the company only of an unsuccess¬ 
ful project, that it would not impair the ability of the company to perform 
natural gas service and would have no effect upon its financial stability 
other than of course to reduce the earnings applicable to common stock. 

Q. Mr. Naff, are all of the figures supporting the conclusion you 
have just stated already in this record in the various exhibits introduced 
by Texas Eastern and in the testimony adduced with respect to them ? 

A. I would assume so, Mr. Hargrove. While this is not responsive to 
your question, one of the tests that I requested be made was a test on two 
assumptions which I regarded as wholly unrealistic. 

I asked Mr. Carpenter to make that test, using as many figures from 
the record as possible, and I believe that your Exhibit No. 36 for identifi¬ 
cation reflects the result of those two tests. 

1274 One of those tests was to assume that the products line operated in 
such a manner only as to recoup operating expenses, depreciation charges, 
and income charges such as interest. That test is reflected on page 1 of 
Exhibit No. 36 for identification. It reflects the fact — as will be shown 
by lines 24 and 26 — that under that rather unrealistic assumption, never¬ 
theless the company will earn more than if there had been no conversion. 

The other test, much more violent in nature, which I requested Mr. 
Carpenter to make and which is reflected on page 2 of your Exhibit No. 

36 — was to assume that the oil products division revenues would be equal 
only to operating expenses and would not cover depreciation, nor income 
charges such as interest. 

The results of that test are summarized in lines 30 and 32 on page 2 
of Exhibit 36, and reflect generally that the company in the year 1959, for 
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example, would make $800, 000 less than it would have made had it not un¬ 
dertaken the reconversion. 

That $800, 000 amounts to approximately ten cents per share on 
7-1/2 million shares of common stock, which is the amount of common I 
believe will be outstanding if this reconversion project is undertaken. 

1275 MR. HARGROVE: Mr. Examiner, I would like to point out that the 
Exhibit 36 contains alongside each figure the reference back to the trans¬ 
cript page or exhibit wherein that figure already appears of record, and 
that the rest of this exhibit is an arithmetical, mathematical calculation, 
only. 

MR. CHAPMAN: May I ask a question? Is this the same exhibit 
that your brother testified from the other day when he was on the witness 
stand, that you were going to put in Mr. Naff's testimony now? 

MR. HARGROVE: That is correct. This exhibit is the result of the 
work papers which he had, which were incomplete, but he had enough 
information on those work papers to be familiar with what this exhibit 
would show when completed. They are the same. 

BY MR. HARGROVE: 

Q. Mr. Naff, in your opinion, could the extreme assumption re¬ 
flected on Page 2 of the exhibit possibly impair the financial stability of 
Texas Eastern as a corporation or materially destroy the value of its 
securities or adversely affect its gas service to customers or the public ? 

A. No, sir, I think not. I think it would take a rather astute investor to be 
able to guess the income of Texas Eastern per share of common within a 
range of ten cents. 

Q. Mr. Naff, in your opinion is the assumption reflected on Page 2 
of this exhibit, the most adverse condition with which Texas Eastern could 
be faced in the operation of the Little Inch's products line? A. As a 

1276 practical matter, I can conceive of no more adverse condition than 
that, in answer to your question. 

Q. What is the basis for that conclusion, Mr. Naff? A. I base 
that conclusion on this. You are assuming the operation of a line where you 
don't even recoup your operating expenses. You are recouping any depreci¬ 
ation charges or any interest. 
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In such a circumstance, you would have to assume only a trickle of 
products or a rate that was totally and completely asinine in its inception. 

Q. Mr. Naff, from an income standpoint, does the conclusion re¬ 
flected on Page 2 of this exhibit amount to the same thing as an assumption 
that the products line was not operated at all? A. That's correct, Mr. 
Hargrove, on a year to year basis. 

MR. BRUNNER: Would you read me the question, please? 

(Question read) 

MR. BRUNNER: I don’t quite follow the inquiry. 

MR. HARGROVE: The inquiry was whether the assumption on Page 
2 was equal to or identical with an assumption that the products line of the 
Little Inch is simply pulled out of gas service and left alone, just left in 
the ground, — don’t do anything with it. 

1277 PRESIDING EXAMINER: By reason of the fact they have earned only 
the operating expenses, which cancels out. I assume, Mr. Naff, that 
might be the result if the assumption should come true. 

THE WITNESS: I don’t know, Mr. Examiner. We have a very astute 
board, and I could hardly believe that too many years would elapse before 
the situation would be remedied, and that’s why I rather cautiously said, 
in response to Mr. Hargrove’s question, that that situation was correct on 
a year to year basis. 

PRESIDING EXAMINER: I was really asking for an expansion of the 
phrase ”on a year to year basis. " 

MR. HARGROVE: I offer Exhibit 36 in evidence. 

PRESIDING EXAMINER: It is admitted. 

(THE DOCUMENT PREVIOUSLY IDENTIFIED AS EXHIBIT NO. 36, 
WAS RECEIVED IN EVIDENCE) 

BY MR. HARGROVE: 

Q. Mr. Naff, I would like to*fer at this point to certain policy ques¬ 
tions which have arisen during this hearing in the course of the cross- 
examination of other witnesses and which have been generally referred to 
you. 


The first of these occurs initially at page 220 of the transcript and 
subsequently there are a number of references to the same general subject. 

1278 To answer all of those in one I will ask you to advise the Commission of the 
future rate policy of Texas Eastern Transmission Corporation, in view of 
the cost of service figures and earnings of the company as reflected in the 
exhibits in this case. A. I will answer that very shortly, Mr. Hargrove. 

First, the rate policy of Texas Eastern is fixed not by it, but by the 
Commission. 

Secondly, unless the Commission were to order us to make a return 
of the extra dollars reflected here, we would certainly keep them in our 
treasury. 

Q. Mr. Naff, what rate of return has Texas Eastern consistently 
claimed as the lowest reasonable rate to the company? A. Consistently 
and unsuccessfully, 6-1/2 percent. 

Q. Mr. Naff, another subject which has been referred to was a 
question which in effect asks whether Texas Eastern had acted in a prudent 
manner in acquiring gas reserves, in view of the fact that the company is 
now faced with what has been described as an excess take-or-pay situation 
on its lines. In your opinion, has the company acted in a prudent manner in 
acquiring gas reserves? A. Yes, sir, I think in a very prudent manner. 
That policy was determined with our eyes completely open in the light of 
various and sundry considerations. First, it must be borne in mind that in 
entering into a gas contract for the purchase of gas, the normal term of that 
1279 contract is 20 years, and that you have to project by estimates the 
demands of yofar customers up and down the line. Those estimates are 
fallable. 

In addition, the normal gas purchase contract of Texas Eastern 
provides for takes in minimum amounts based upon two principal factors: 
the reserve of gas in the ground and delivierability of that gas. Both of those 
elements require estimates and frequently those estimates are wrong. For 
the combined reason of the fact you are dealing with an estimate as to sales 
and as to purchases, you as a prudent operator should always make sure 
that you have more gas than you think you are going to need. 


But in addition to that, you can miss your guess very widely. 

I think in considering the volume of our sales, we very prudently 
over-bought, and if I am wrong in that thought, I may add I am continuing 
that policy and making every effort to continue to buy gas. 

Q. Mr. Naff, in your opinion will the construction of theBeaumont- 
Koscuisko 24-inch line proposed in this proceeding improve the position of 
your company with respect to its ability to purchase gas on that basis, with¬ 
out incurring excess take-or-pay penalties ? A. Oh, very definitely. 

1280 MR. CHAPMAN: Excuse me, Mr. Naff. You said "on that basis. " 
What basis ? 

MR. HARGROVE: The basis which he has just described in his 
previous answer. 

THE WITNESS: Very definitely, Mr. Hargrove, if for no other reason 
than this. Our largest purchase at Kosciusko from United Gas provides for 
a contract quantity, I believe, of 384 million feet per day. We are permitted 
under that contract to take down to a 72 percent load factor. 

There is a 28 percent swing that we could take advantage of only by 
paying the demand charge if we had gas that we could put into the Kosciusko 
line other than the United gas. 

That, in and of itself, gives us in the range of 90 million feet of 
additional flexibility if we get the lines tied together. 

BY MR. HARGROVE: 

Q. Mr. Naff, on that subject the question has also been raised as to 
the possibility of purchasing additional gas from United Gas Pipe Line 
Company for delivery by them to Texas Eastern at Kosciusko. Have you 
considered or investigated this possibility? A. I did more than consider 
or investigate it. I attempted to purchase gas from United Gas at Kosciusko. 
Either in February or perhaps March of this year I went to see Mr. Me 
Gowen, the president of United Gas Pipe Line Company, and spent the 
1281 whole afternoon exploring ther.possibility of buying anywhere from 50 million 
to 100 million additional feet at Kosciusko. Mr. McGowen was unwilling 
to make the sale. 
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Q. Mr. Naff, assuming for the purpose of this question that you had 
been able to purchase an additional 50 to 100 million from United Gas at 
Kosciusko, would you, under that assumption, have proposed to build this 
line from Beaumont to Kosciusko? A. Yes, sir. Arid that was the reason 
why I restricted my discussions to those quantities. I did not want to place 
us in the position, while the question is now academic, of foreclosing our 
right to build the line from Beaumont across to Kosciusko, and thereby 
lose all of the advantages which I believe will accrue to the system and the 
customers. 

Q Mr. Naff, still on the subject of gas supply, some inquiries have 
been made as to the procedures followed by the company in determining the 
policy question of whether additional gas purchases should be made. 

Would you describe the internal procedures and the considerations 
taken into account by you in making a decision as to whether or not addi¬ 
tional gas should be purchased by the system? A. Yes, sir. In the 
absence of an expansion program, where additional gas has to be purchased 
for that program, our routine is somewhat along these lines. We maintain 
a geological and research department which is at all times abreast of this 
1282 situation as to our gas supply. We constantly watch our demand and 
we constantly forecast our known sales demands. At all times we try to 
keep a comfortable margin in the gas supply situation. 

But there are times when we may be over-bought, and we would 
continue to buy. That could be brought about by this. There is very, very 
great competition in the Southwest for natural gas. If Texas Eastern 
doesn't buy from a particular reservoir where it may already be connected, 
John Doe will buy it. If that reservoir is strategic to our lines, and par¬ 
ticularly if it is one where we would have to protect against drainage, then 
we would go in and try to make a contract with the owner, despite the fact 
that we were over-bought. 

Q. Mr. Naff, Mr. J. W. Hargrove has testified that the bond pur¬ 
chase agreement will contain a provision whereby Texas Eastern may 
withdraw from the agreement prior to January 1, 1957, or if the agreement 
has been consummated by that time, may redeem the bonds at par, prior to 


March 31, 1957, if Texas Eastern should not elect to go forward with this 
project. 

Mr. Hargrove was asked under what conditions Texas Eastern 
might elect not to go forward with this project, and the answer was re¬ 
ferred to you. 

Would you state under tfehat e Dnditions Texas Eastern might elect not 
1283 to go forward with this project? A. I can't foresee any conditions at the 
present time, assuming proper regulatory authority and successful termina¬ 
tion of certain litigation. But it is a very customary clause, Mr. Hargrove, 
in bond purchase agreements, and a prudent clause to place in one to try to 
anticipate the unknown. And it is the unknown that we are thinking of there. 

Q. Mr. Naff, it appears on the record in this case that the proposed 
rearrangement of gas facilities will eliminate gas service to only two com¬ 
munities, to wit, Newton, Texas, and Hampton, Arkansas. What does 
Texas Eastern propose, or what is it willing to do, in order to assure con¬ 
tinuance of adequate gas service to those two communities ? A. Texas 
Eastern is willing to construct the necessary facilities and make the neces¬ 
sary arrangements with Arkansas-Louisiana Gas Company in the case of 
Hampton, Arkansas, and with United Gas Pipe Line Company, or United 
Gas Corporation, with respect to Newton, Texas, so as to assure continued 
service to those communities. 

I would hope that we would not have to donate those facilities, but I 
would be perfectly willing to do so, if that was the only way we could close 
the transaction. 

Q. Mr. Naff, Exhibit 13 already in the record in this case reflects 
the cost of those two connections to those two communities. Exhibit 10 will 
indicate that the volumes concerned where those two communities are in- 
1284 volved, is extremely small. Do you anticipate any difficulty in ob¬ 
taining gas supplies from either United or Arkansas-Louisiana so long as 
facilities are available? A. . No sir, I do not. As you know, both com¬ 
panies are headquartered in Shreveport, as we are, and we are on very 
good terms with the managements of both companies. 
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Q. Is Texas Eastern willing to continue the service to those com¬ 
panies under the same contractual provisions with respect to rate and 
terms and conditions of service as now exist, even though the contractual 
arrangements which Texas Eastern may have to make with United Gas 
or Arkansas-Louisiana may be less favorable than that? A. Yes, sir. 

Q. Mr. Naff, in the course of Mr. J. W. Hargrove's testimony, 
he stated that in his opinion the company could finance this proposed proj¬ 
ect on substantially the terms and conditions set forth in his exhibits and 
testimony, without any difficulty, and he gave his reasons therefor. 

During the course of the cross-examination of Mr. J. W. Hargrove 
here in Washington, did anything transpire with you in Shreveport to fur¬ 
nish additional support for the opinion that this project can be financed 
without difficulty? A. As a mere coincidence, while Mr. Hargrove was 
on the witness stand here, one of the larger New York banks sent a rep- 
1286 resentative down to see me with a proposal to extend to us a line of 
credit of $40 million above our existing bank loan on the basis of notes that 
could have a maturity of as long as five years, and at an interest rate of a 
quarter of one percent above the prime rate. 

This bank is a bank where we have no account, nor do we owe the 
bank any money. Obviously, they are trying to establish a relationship with 
us, and the officer submitting the proposal stated to me that it had passed 
the loan committee of that bank. 

I only mention that to demonstrate that I think the credit of the com¬ 
pany is sufficiently good to make the statements by Mr. Hargrove con¬ 
servative, at least, and I read his testimony carefully because I have 
handled the financing of the company up until the last two or three months. 

Q. Was the proposal to extend to you a line of credit, or this letter 
of credit, if we may call it that, completely voluntary, or was it solicited 
by Texas Eastern ? A. It was completely voluntary. 

Q. Mr. Naff, under the terms of that letter of credit, if Texas 
Eastern should wish to use it for that purpose, could they employ that $40 
million for the financing of this project? A. Oh, surely, but I don’t for 
one minute contemplate that we would go that route. 
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1286 Q. It is, however, available in cash? A. Yes, sir. 

Q. Mr. Naff, in your opinion.as president of Texas Eastern, based 
on your experience in financing projects, both with Texas Eastern and with 
United Gas Corporation and its subsidiaries, will Texas Eastern experience 
any difficulty in obtaining the $45 million of financing over and above the 
$40 million already committed on the first mortgage pipeline bonds ? 

MR. CHAPMAN: I object to that question. That calls for an answer 
the witness isn't qualified to give, I don’t think. The same basis as to 
your objection as to our question as to what the vested companies will or 
won't do. 

He can't look into the minds of the company. 

MR. HARGROVE: He can state his opinion as to whether this com¬ 
pany can finance the project, Mr. Chapman. He has been financing projects 
for this company and for United Gas Corporation and its affiliates and sub¬ 
sidiaries for 15 or 20 years. I believe he is a qualified financial expert in 
stating whether or not either this company, or as a matter of fact any other 
pipeline company, would be able to finance a project on given terms and 
conditions. 

PRESIDING EXAMINER: Any other counsel? 

The objection is overruled. A. In my opinion, in the absence of a 
tremendous break in the market, there will be no difficulty in financing the 

1287 $45 million in the manner outlined by Mr. J. W. Hargrove, and at 
the rates mentioned by him, or better than those rates. 

MR. HARGROVE: That concludes our direct examination of this 
witness, Mr. Examiner. 

PRESIDING EXAMINER: What will we do about cross-examination 
of the witness ? 

MR. BRUNNER: I wonder if I might ask one question here, Mr. 
Examiner. 

PRESIDING EXAMINER: Yes. 

MR. BRUNNER: Mr. Naff, can you give us any information as to 
feasibility or the possibility of the undertaking by Dillon, Read and Company 
with respect to the salability or finaneiability — however you want to put 


769 

it — of the preferred stock in the amount of $30 million as referred to in 
Mr. Cartpenter's Exhibit No. 20? As to negotiations or anything that took 
place, that might throw some light on that situation? 

THE WITNESS: Yes, sir. Dillon, Head have worked on virtually 
all of our financings, and they have advised us that they feel that we will 
have no difficulty in marketing the $30 million of preferred. The decision 
has not yet been made by our board, and incidentally, not even made in my 
own mind as to what proportion of that preferred, if any, would be con¬ 
vertible and what proportion straight or so-called sinking fund preferred. 

1288 MR. BRUNNER: Is there any commitment or tentative agreement in 
existence today as between Texas Eastern Transmission Corporation and 
Dillon, Read with respect to that financing house undertaking the sale of 
that preferred stock? 

THE WITNESS: No, sir. But of course they are very hopeful that 
they will get the business. 

MR. BRUNNER: Is there a potential agreement in the offing in con¬ 
nection with that particular sale ? 

THE WITNESS: Not at this time, sir, no, sir. 

MR. BRUNNER: In other words, your bond purchase agreement, 
which I believe has been stated may be consummated somewhere around 
January 1, 1955 — is that correct? Is that about the time you expect to 
consummate this agreement? 

THE WITNESS: Mr. Brunner, I would say sometime after January 
1. It is in approved form. The lawyers are working on it. As I recall, 
there are about eight insurance companies involved, and it seems to me 
the intervention of the holiday season would mean that it would be the early 
part of January, but certainly I would hope before January 18. 

MR. BRUNNER: When do you anticipate that you may have some 
definitive information with respect to the undertaking of the sale of pre¬ 
ferred stock? 

THE WITNESS: That would depend on the speed of this proceeding 
and of certain litigation now pending. 


1289 MR. BRUNNER: Do you mean to infer by that that the litigation now 
pending would have to be consummated before Dillon, Read or some other 
financing house might go forward with respect to underwriting or the sale of 
preferred stock referred to on Exhibit 20 in this proceeding. 

THE WITNESS: No, sir, I do not mean that. What I do mean, Mr. 
Brunner, is that the litigation would be something that would have to be 
discussed with the Dillon, Read people if they happen to be the bankers, if 
we went that route. 

I would hardly want to forecast what their opinion would be with 
respect to it. 

MR. BRUNNER: I believe you also inferred during the course of your 
testimony, Mr. Naff, that before the company would go forward with the 
project, they might of necessity await the outcome of successful litigation 
pending, at least I assumed that that is what you meant to infer — litigation 
now pending. By that litigation, were you referring to the anti-trust suit 
that is now pending, in, I believe, the Louisiana courts? 

THE WITNESS: That is correct, sir. I would, of course, have to 
defer to our counsel as to whether we should, as a prudent matter, defer 
the sale of securities and defer commencement of the project, depending 
on the status of the suit and the then opinion of counsel. 

MR. BRUNNER: Assume for the moment that the Federal Power 

1290 Commission should see fit, prior to the disposition of that litigation, 
to issue a certificate as requested here by the Texas Eastern Transmission 
Corporation. 

Would the Corporation await the outcome of that litigatipn before going 
forward with the project certificated? 

THE WITNESS: Not unless the counsel advised us we had to, sir. 

MR. BRUNNER: Has such inquiry been made of counsel at this 

time? 

THE WITNESS: Yes, sir. 

MR. BRUNNER: What was the result of the request to counsel as to 
his disposition? 


771 


THE WITNESS: I would find that rather difficult to summarize, Mr. 
Brunner, other than to say that counsel in effect did what I believe I would 
have done, and said "Let's wait and see. " 

MR. BRUNNER: The only thing I am trying to get at, Mr. Naff, is: 

If a certificate is issued here, the Commission might well under certain 
circumstances see fit to interpose certain conditions as they have in the 
past. I am wondering as a practical matter, whether or not such a con¬ 
dition might be desirable, and whether or not the company would have any 
objection to such a condition being inserted in a certificate, if issued. 

By "such a condition," I mean the certificate to be effective upon the 
1291 outcome of the litigation now pending in the federal, courts for the par¬ 
ticular district in Louisiana and Texas, said litigation being the anti-trust 
suit that has been referred to during the course of this proceeding by the 
barge operators, or by Mr. Leventhal as their representative. 

THE WITNESS: Mr. Brunner, yes, the company would object to the 
insertion of that type of condition. Let's assume — and this is with all 
due respect to Mr. Leventhal -- that our company, upon the issuance of a 
certificate here, said "We think the suit is of no merit, " or even more, 
said "If the suit is successful, we still think you could go ahead with these 
proceedings." 

So I would object to that type of a condition. It seems to me it is 
inappropriate for an administrative body to place it in a certificate. After 
all, if you will forgive my use of slang, we have to shoot our own dice about 
litigation. 

MR. BRUNNER: You appreciate, sir, all I was trying to find out 
was the company's position. 

THE WITNESS: Yes, sir. 

MR. BRUNNER: I have nothing more at this time, Mr. Examiner. 

I may have some further cross-examination after I read the record, But 

that is all I have as of the immediate moment. 

****** 
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1302 During the interim s action was taken on a subpoena, or application 
for a subpoena which was made on the record and by an order tendered 
January 5, 1955, the application was denied. Service was made, I under¬ 
stand, by the Secretary, which acts as clerk of the forum, on all parties. 

A further application for subpoena for the production of documents 
was received or filed with the Commission on the 29th of December. 

Answer thereto was made by Texas Eastern Transmission Corporation on 
January 4, within the ten-day period. 

The application sought copies of all contracts between Texas Eas¬ 
tern and sellers of electric power. As to such request, Texas Eastern 
consents to make them available for inspection. 

In that connection, Texas Eastern requested that the use of such doc- 

1303 uments be — I suppose you would say — treated confidentially. In 
other words, that the information would not be furnished to anyone not a 
party to this proceeding, is that correct? 

MR. HARGROVE: That is correct* 

PRESIDING EXAMINER: Is that condition agreeable? 

MR. LEVENTHAL: Yes, it is, subject to whatever will appear in 
the course of the hearing upon proper presentation subsequently and made 
at that time. 

PRESIDING EXAMINER: That which has to appear on the record 
as in a public hearing cannot be avoided. As I understand these were 
to be furnished on January 10. Was that carried out? 

MR. LEVENTHAL: Yes, January 10 or 11. 

PRESIDING EXAMINER: Arrangements, therefore, are satisfactory? 

MR. LEVENTHAL: Yes. 

PRESIDING EXAMINER: As to the second and third request for work¬ 
ing papers, and other documents, as appears in the application, has that 
arrangement also been worked out to everybody's satisfaction? 

MR. LEVENTHAL: That will. The other working papers referred 
to in this application, which show the calculation of the power rates from 
the power contracts, were furnished at the same time as the power con¬ 
tract, Mr. Examiner, and that arrangement has been satisfactory. 
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PRESIDING EXAMINER: In other words, this application can be 
considered already having been met by arrangement of the parties? 

MR. LEVENTHAL: Yes, that is correct. 

PRESIDING EXAMINER: Well, it can either be deemed withdrawn 
or moot. I suppose either one is perfectly all right on the record. The 
record will show, then, that the application for subpoena for production of 
documents, received or filed on December 29, 1954, by River Company, 

Inc., et al, does not require action by the Examiner, having been satis¬ 
fied by arrangement of the parties satisfactory to them. 

MR. LEVENTHAL: May I just add one matter to the record there? 

It has been established by agreement between the parties that we are to 
have continuing access to these records at Texas Eastern's office and that 
point may be necessary to bring up later in this hearing, but at least as 
of this time what has already appeared in the record at this point is accurate. 
The arrangement is satisfactory. 

PRESIDING EXAMINER: There was received by the Commission 
on January 4, 1955, at 4:55 p. m., having been filed by River Company, 

Inc., a motion for recall of witness and for postponement of time for serv¬ 
ice of written exhibits and notice of line of direct testimony. The date fixed 
to take up, first of all, the matter for the time for the service of prepared 
testimony, or rather of rebuttal testimony, the date fixed was five days 
1305 before January 18th. This motion, filed on January 4, calls for ten 
days period to answer, which extended beyond the date fixed. Therefore, 
the motion it self-defeating. It could not possibly be acted upon within 
the regulations 

As to the recall of witness, that will be taken into consideration 
and, therefore, to place the matter in proper light, this motion is denied, 
with, however, the right to renew it at a subsequent 'date. It is deemed 
either premature or, as to the matter of cross examination it could not 
be acted upon before the date by reason of having been filed too late to 
allow answer within the time fixed. The matters may be renewed at an 
appropriate time in the hearing. 

That, I believe, brings us to the cross examination of Mr. Naff. 
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MR. LEVENTHAL: May I make a preliminary request, Mr. Ex¬ 
aminer? 

With respect to the order of theExaminer referred to, dated January 
5, 1955, and served by the Secretary by registered mail by letter dated 
January 10, 1955, it appears to counsel for interveners, River Company, 

Inc., et al, that this question is one of such importance as to make ap¬ 
propriate a request that the Examiner certify to the Federal Power Com¬ 
mission the question passed upon by the application for Subpoena, and 
the ruling of the Examiner referred to it, and I do so request at this time. 

PRESIDING EXAMINER: The request is denied by reason of not 
being able to make a finding required by the regulations. If you wish 
to appeal it you can appeal it on your own action. You have had now more 
than 10 days to do so — in fact, 18 days or more. 

MR. LEVENTHAL: Well, we received it on January 11, Mr. Ex¬ 
aminer, so I only had one week. 

PRESIDING EXAMINER: I see. 

MR. LEVENTHAL: The point is, I thought it would be proper to 
request of the Examiner first that he certify the question — 

PRESIDING EXAMINER: The request has been acted on. 

MR. LEVENTHAL: Before I appealed the Examiner's ruling. 

1307 PRESIDING EXAMINER: You are now ready to cross examine 
Mr. Naff. 

MR. HARGROVE: Before taking up the cross examination of Mr. 

Naff, Mr. Examiner, previously in the hearing, the Bond Purchasing Agree¬ 
ment between Texas Eastern Transmission Corporation and certain in¬ 
surance companies was referred to and testified to both by Mr. J. W. 
Hargrove and by Mr. Naff and I announced at that time that as soon as final 
proofs, or final printing of that agreement was available, that it would be 
furnished to the parties and would be offered in evidence as an exhibit. 

Copies of this were furnished to all parties who have been partici¬ 
pating in the proceedings during the recess, and I should now like to 
ask that there be marked as Hearing Exhibit No. 37 a bond purchasing 
agreement between Texas Eastern Transmission Corporation and certain 
insurance companies named therein, the initial address on the face of this 
agreement being to the New York Life Insurance Company, and ask that 
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this be marked as Exhibit No. 37. 

4 PRESIDING EXAMINER: It will be so marked. 

* (THE DOCUMENT ABOVE REFERRED TO WAS MARKED FOR 

i IDENTIFICATION AS EXHIBIT NO„ 37.) 

* MR. HARGROVE: I now move on the basis of the qualification of 

* this exhibit by the previous testimony, that Exhibit 37 be admitted to 
evidence. 

1308 MR. CHAPMAN: This is a proposed draft of the agreement? 

MR„ HARGROVE: No. That is a final agreement. The agreement is 

4 

now being executed, has been executed by Texas Eastern and is being exe¬ 
cuted by the insurance companies. Execution should be completed either 

* today or tomorrow, and as soon as I get a teletype from Shreveport, I will 

v read into the record the names of the parties who have signed the agree- 

1 

ment on behalf of the respective parties. 

MR. CHAPMAN: As of now it has not been executed? 

MR. HARGROVE: I don't know. It may be in the mail. 

► 

PRESIDING EXAMINER: Any objection? Hearing none, it is ad¬ 
mitted. 

(THE DOCUMENT PREVIOUSLY IDENTIFIED AS EXHIBIT NO. 37 

t 

* WAS RECEIVED IN EVIDENCE.) 

‘ MR. HARGROVE: During the recess Texas Eastern has decided to 

* 

introduce one additional witness whose direct will take possibly 30 minutes 
whom I should prefer to put on prior to the examination of Mr. Naff and 

?* 

then withdraw him to allow the cross examination of Mr. Naff. 

The proposed witness is Mr. Belmont of Dillon, Read, on financing. 

♦ ♦ ♦ ♦ ^ ^ ^ 

1309 Whereupon, AUGUST BELMONT was called as a witness, and having 
4 been previously duly sworn, was examined and testified as follows: 

4 DIRECT EXAMINATION 

BY MR. HARGROVE: 

Q. Please state your name and address. A. My name is August 

*■ 

Belmont. My address is 46 Williams Street, New York City. 

Q. With what firm are you associated, Mr. Belmont? A. Dillon, 
Read & Co., Inc. 
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Q. What is the business of Dillon, Read & Co. ? A. We are invest¬ 
ment bankers. Our activities include underwriting and the formation and 
management of underwriting groups and the private placement of securities 
with institutional investors. In addition, we act in an advisory capacity for 
corporations on financial matters. 

MR. CHAPMAN: Are you reading from something, Mr. Belmont? 

THE WITNESS: It is some notes that I made here just to put it in 
the record. 

MR. CHAPMAN: They are refreshing your memory, is that correct, 

sir? 

1310 THE WITNESS: That is all. I don't have to use it. 

MR. CHAPMAN: As long as we can see them after he has finished. 

MR. HARGROVE: I don’t have any objection to your seeing — 

PRESIDING EXAMINER: You have no right whatsoever to see the 
notes he is reading from to refresh his memory. I still make a point of 
it. 

MR. HARGROVE: I have no objection to it in this particular instance, 
but I don’t want it to be thought I agree that he does have a right. 

BY MR. HARGROVE: 

Q. What is your position with Dillon, Read & Co., Inc., Mr. Belmont? 
A. I am a vice president and a director of the company and as such, I 
participate with the other members of the firm in matters of policy and 
administration. 

My principal duties are in the buying end of the business and in that 
part of the business I have developed financing plans, including the determina¬ 
tion of the substantitive provisions of security issues. I have also negotiated 
with institutional purchasers and participated in the work of underwriting and 
distributing securities, as well as setting them up and I also advise prospec¬ 
tive buyers on their — prospective issuers — on their prospective financing 

1311 and programs. 

Q. Would you outline briefly your edcational and business background, 
Mr. Belmont? A. I graduated from Harvard in 1931, and entered into the 
bond school of the Guaranty Company, which was the investment banking 
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subsidiary at that time of the Guaranty Trust Company of New York. 

After leaving that school, I entered into Bonbright & Co., which was an 
investment banker firm, interested primarily in the issuance of securities 
of public utility companies. I worked ini various capacities there until I 
became vice president and director of that firm in 1939. From that time 
on until the war, I was in the buying end of that business. 

During the war I was in the Navy, and after getting out, started in 
January of 1946 in Dillon, Read as a vice president and director of that 
firm. My duties in Dillon, Read have been similar to those in Bonbright. 

I have been in the buying end of the business, and a large part of my time 
has been spent in the problems of natural gas pipe line companies. 

Q. With reference to natural gas pipe line companies, Mr. Belmont, 
would you outline your experience in marketing issues, or placing private 
issues for natural gas pipe line companies in general? A. I have been 
in charge of the business done by Dillon, Read in the natural gas pipe line 
field since I entered the firm in 1946. 

Since that time we have issued either as an agent for companies, or 
as the principal underwriter and in some cases as a participating under¬ 
writer, a total of over $l-billion of natural gas pipe line securities. 

Q. Have you participated in any of the financing undertaken by 
Texas Eastern Transmission Corporation in the past? A. I have partici¬ 
pated in all of the financing undertaken by Texas Eastern since, actually 
since its very beginning. 

Q„ Were you the principal Dillon, Read officer or the officer in 
charge of the Texas Eastern underwritings on behalf of Dillon, Read? 

A. I have been in charge of all Dillon, Read's relationships and activities 
with Texas Eastern right from the very beginning. 

Q. Mr. Belmont, Mr. J. W. Hargrove in his testimony referred to 
your activities on behalf of Texas Eastern as being a financial advisor. 

Have you also acted, or has your firm also acted as underwriter and agent 
as well as financial advisor? A. Yes, we have. We have acted as agent 
in the issuance of all of the company's mortgage debt securities and those 
of its principal pipe line subsidiaries and we have acted as the principal 
underwriter in all issues of debentures, preferred and common stocks 
issued by Texas Eastern. 
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Q. In your association with Texas Eastern, Mr. Belmont, are 
you called in and is your contact with the company simply in connection 
with proposed financing from time to time, or do you maintain more or 
less continuous contact with the company? A. My contact has been 
continuous throughout thehistory of the company. I make a policy of 
holding periodic discussions with all of the officers of the company, as well 
as the directors on all phases of its business. 

I receive the monthly operating reports which are issued to the 
organization and I have, I think, almost always received the papers in¬ 
volving future plans and discussed those plans right from their very tenta¬ 
tive beginnings. 

Q. What is your function as an advisor in discussing these future 
plans from their tentative beginnings ? A. My function has been princi¬ 
pally to advise on the financeability of the various projects which would 
come up under discussion. 

Q. Mr. Belmont, you have stated that you have acted as agent or 
principal underwriter for the previous Texas Eastern issues. 

So that the record may show it, would you state the approximate dates, 
the gross total amounts of each Texas Eastern issue, and the unit prices 
on those issues, if you have them, for the issues which you have handled? 

1314 A. I have made some notes on that here. The first issue was on 
October 31, 1947. We acted as agent in the placement of $120-million 
of first mortgage pipe line bonds, 3-1/2 percent series of 1962. 

Those bonds were sold at 101, on a 340 basis. Simultaneously with 
the closing of that issue, we acted as the principal underwriters in the sale 
of $33, 858, 000 worth of common stock. That was 3, 564, 000 shares, at 
an offering price of 9-1/2. 

The next financing was the issuance — in which we acted as agent 
for the company — was the issuance of $24-million of first mortgage pipe 
line bonds, 3-5/8 percent series, due 1962, on the 29th of October, 1948. 

Then, on November 21, 1950, we acted as the agent in the placement 
of $78-million of first mortgage pipe line bonds, 3-1/8 percent series, due 
1970. 
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On the 6th of January — 6th of December — 1950, we acted as the 
principal underwriter in the issuance of 200, 000 shares of preferred stock, 
4-1/2 percent convertible series, at $100 a . share. 

On the 12th of March, 1952, we acted as the principal underwriter 
in the issuance of 610,937 shares of common stock, at $17 a share, making 
a total offering value of $10,386,000. 

1315 On the 25th of June, 1952, we acted as the principal underwriter in 
the issuance of 210,000 shares of convertible preferred stock, 4.75 percent 
series. That stock was issued at par to the public. 

On the 28th of July, 1952, we acted as the agent in the issuance of 
$30-million principal amount of first mortgage pipe line bonds, 4 percent 
series, due 1967, and on the 25th of August, in the same year, 1952, we 
acted as the principal underwriter in the issuance at $100 a share of 
190, 000 shares of first preferred stock, 5. 50 percent series. 

On the 1st of November in 1953, we in effect refunded the bond issues 
previously issued, and were the agent in the placement of a total of 
186, 210, 000 dollars of — at par — of modified first mortgage pipe line 
bonds. 

On the 24th of March, 1954, we acted as the principal underwriter 
in the issuance of $17-million of 4-3/8 percent debentures, due March 1, 
1974, and we have acted as the principal agent in the placement of the 
$40-million principal amount of first mortgage pipe line bonds, which are 
the subject of the bond purchase agreement which was put in evidence today. 

In addition to those financings, in March, on March 17, of 1954, 
we acted as the principal agent in the placement of $27-million of principal 
amount of first mortgage pipe line bonds, 4. 2 percent series, due 1973, of 
Texas Eastern-Penn Jersey Transmission Corporation, and the 22nd of 

1316 September, 1952, we acted as the agent in the placement of $7, 900,000 
principal amount of 4-1/4 percent first mortgage pipe line bonds, due 
1970, of Wilcox Trend Gathering System, Inc. 

Q. My recollection of the figures you gave is that the initial issue 
of Texas Eastern common stock was at a price to the public of 9-1/2 and 
that there was a subsequent issue at a price of 17, and that the various 
issues of preferred which have been offered to the public were at par, or 100. 
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Would you give us the current quotations of as late a date as available 
for the Texas Eastern common and preferred stocks? A. I checked them with 
my office yesterday afternoon. I haven't got this morning’s prices, but 
as of yesterday afternoon, the 4-3/8 debentures were selling at -- were bid, 
103-1/2. 

That is a 4.11 percent basis. The $5. 50 first preferred was selling 
at 104-1/2, which is a 5.16 basis. 

The 4. 50 convertible preferred was 126-1/4 bid. The 4.75 percent 
convertible preferred was 120-1/8 bid, and the common was quoted to 
me at 25-1/4 bid. 

Q. Mr. Belmont, what are the call prices on the, particularly 
on the two convertible preferred issues? A. The call price on the 4. 50 
is 104 and the same — on the 4.75, is 104. That, on a conversion basis, 
is equivalent to conversion into the common for the 4. 50 at 20. 8, and 
1317 for the 4.75, 21.85. 

Q. Mr. Belmont, have you had occasion to read the testimony of 
Mr. J. W. Hargrove, and Mr. Naff, and to look over the financing 
exhibits offered in evidence in this docket? A. I have. 

Q. For the record, would you state your understanding of the plan 
of financing proposed by Texas Eastern in this proceeding? A. The 
plan of financing is, as I understand it and as I remember it in the record, 
is to issue 40 millions of first mortgage pipe line bonds, 
and 30 millions of preferred stock, which might be convertible pre¬ 
ferred, or sinking fund preferred, or a combination of both, and 31 
millions of debentures, of which 16 million would be used to refund 16 
millions of bank loans maturing in the — in '57, I think. Maybe it is ’ 56. 

Q. Now with respect to the $40-million of bonds, first mortgage 
pipe line bonds, did you participate as an advisor to the company in the 
negotiations with various insurance companies with respect to the sale 
of those bonds ? A. Yes. We acted as agent, and the work was done 
under my supervision and by me in my office. 

Q. Are you familiar with Exhibit 37 in this proceeding? A. Yes. 

Q. It was just offered in evidence? A. Yes. 
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Q. In your opinion, as an underwriter and financial agent, Mr. 
Belmont, and not as a legal question, is this a firm agreement in the 
sense that it is the type of agreement customarily entered into by pur¬ 
chasers of bonds to commit themselves to purchase the same? A. It 
is. This is a firm commitment subject only to the provisions that are 
usual in this kind of a thing, where the certificate of the Commission is not 
yet issued. 

Q. Are there any unusual provisions in this particular agreement? 

A. I think there are two provisions that could be considered out of the 
ordinary here. 

Q. What are those two, sir? A. The first one is the length of the 
commitment of the insurance company. This time the commitment goes 
through the year 1957, as which time the bonds would have to be sold, 
but then there is another three months after that during which the company 
still may withdraw and recall their bonds at par if no cash has been with¬ 
drawn from the trustee. 

That commitment is almost a year longer than any other one of a 
similar kind that I know of. 

The other provisions, or lack of provisions, which is not usual is that 
in this contract, although the institutions have been informed that the addition 
1319 — of the additional equity which is expected to be raised, or equity 

and debenture money, all of which would be junior to the bond, there is 
no provision in the contract or in the indenture requiring that this junior 
money be raised before the bonds are sold, or before money is withdrawn 
from the trustee. 

Q. And is it customary usually to require that the company invest 
junior money before the senior money is committed? A. It is the usual 
thing, and it is something that the institutions have insisted on, certainly 
in the early phases, where they have considered that the ability of the com¬ 
pany to rise the equity money might be in doubt. 

Q. Now with respect to the junior money, the debentures and the 
preferred stock, Mr. Belmont, what is your opinion as to the ability of 
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Texas Eastern to sell to the public those debentures, and that preferred 
stock at future dates as required by construction grants? 

MR. CHAPMAN: Objection to that question. 

PRESIDING EXAMINER: Read it. 

(Read.) 

MR. CHAPMAN: The witness has no way of knowing what conditions 
will play on the sale in the future and the question doesn't lay down any 
foundation for conditions, and I think it is asking him to look into a crystal 
ball with too wide a field to talk from. 

1320 PRESIDING EXAMINER: Isn't that what bankers have to do? Isn’t 
that what they do all the time, investment bankers? After all, it is a 
case of weight. It is a case of how good do they see the future, but actu¬ 
ally this is the very nub of this issue of financeability. They are not now 
being issued. 

All the Commission can find out is to find out from reputable bankers 
whose reputation as bankers has been such as to give the Commission some 
basis of believing they ate fairly accurate or they wouldn't be in business 
You may answer. 

THE WITNESS: As to the debentures, there can be no doubt that 
they can be sold. Under market conditions as exist today, it is our con¬ 
sidered opinion in Dillon, Read, that they could be sold to the public on 
a yield basis substantially more favorably to the company than the 4-1/2 per¬ 
cent assumed in the exhibits, and with an underwriting spread, certainly 
no bigger than that assumed in the exhibit. 

As to the preferred stock, if it were to be sold as a sinking fund 
preferred, with no conversion features, and assuming sinking fund and 
other provisions no more stringent than exist in the company's outstanding 
sinking fund preferred, it is our opinion that such a stock in the amount 
of $30-million could be sold to the public on no worse than the 5 percent 
basis assumed in the exhibits, and at a spread of not more than 3 points, 

1321 as assumed in the exhibits. 

If this stock were issued as a convertible preferred, and the conver¬ 
sion feature provided for conversion within a reasonable range of the current 
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market on the common stock, say, within 10 to 20 percent of the current 
price, it is our opinion that such a stock could be sold in the amount of 
$30-million to yield substantially less than the 5 percent assumed in the 
exhibits. 

It is our opinion that the spread of 3 points assumed would be adequate 
in that case also. 

BY MR. HARGROVE: 

Q. Mr. Belmont, in the normal course of your business, are you 
requested to give opinions to Texas Eastern and to others as to the pos¬ 
sibility of financing a particular issue at a date in the future? A. We 
have to do that all the time. We don't pretend to decide what the market 
is going to be a year from now or anything like that. We do tell them that 
under any ordinary circumstances, which can be predicted, whether we 
think their securities can be sold, and we tell them what under market 
conditions as exist at’ any given time, the basis we think they will be able 
to be sold and we can't afford to be very wrong in our estimates because 
if we were, we would lose a good many of our clients. 

MR. HARGROVE: That concludes our direct testimony of Mr. Belmont. 

1322 PRESIDING EXAMINER: You are excused subject to cross examination 
after Mr. Naff, pursuant to arrangement. (Witness excused.) 

Whereupon, GEORGE T. NAFF resumed the witness stand, and 

having been previously duly sworn, was examined and testified further as 
follows: 

CROSS EXAMINATION 
BY MR. LEVENTHAL: 

Q. Mr. Naff, I presume that you are familiar with the application 
which has been filed by Texas Eastern Transmission Corporation in this 
proceeding, but to make the matter more clear, I will hand you a copy 
herewith and ask you whether there are any statements in that application 
which are inconsistent with the policy of the company in connection with 
the project, the subject of the proceeding, G-2503? A. Not that I know 
of, Mr. Leventhal. 

1324 Q. You have seen the application, have you not? A. Yes, sir. 


MR. LEVENTHAL: Mr. Examiner, I would like to request the appli¬ 
cation be received in evidence by reference, excluding such exhibits as 
have been formerly introduced into this hearing as hearing exhibits. 

PRESIDING EXAMINER: Do you gentlemen want to comment on that? 

MR. HARGROVE: I would like to know the purpose of the offer. 

MR. LEVENTHAL: The purpose of the offer is to have a complete 
record of the company's policies and proposal of the matter of policy before 
the Commission in connection with the disposition of this application. 

MR. HARGROVE: Mr. Examiner, I think that is just unduly over¬ 
burdening the record. From the standpoint of the evidentiary record in 
this case, as distinguished from the pleading, or moving papers, the mat¬ 
ters stated by the company as a pleading in the application have been testi¬ 
fied to here by its witnesses. That forms the evidentiary record in this 
case on which the Commission must base its judgment and that is cer¬ 
tainly the best evidence in the case and certainly is all that should be 
admitted under the best evidence rule. 

To the extent that the company has failed to prove any of the alle¬ 
gations of its petition or any one might wish to so claim, presumably those 
1325 allegations could simply be deemed as not proven and the Commission 
would then decide whether or not sufficient allegations had been proven to 
make a case, but I see that we derive nothing from the application in this 
case, which is not before theExaminer, and will be before the Commission 
by way of testimony and hearing exhibits, and to incorporate the application 
would be to put in evidence which is not the best evidence, and would unduly 
burden the record with a great deal of material which may not even be rele¬ 
vant or material. 

I refer, for example, to the matters which the Commission request to 
be filed under its rules as a matter of information to the Commission, but 
which would not be necessarily pertinent to this case, such as state authori¬ 
zations, the states in which we do business, company officials, articles of 
incorporation, and by-laws and such matters as that. 

I think we are overburdening the record for no good purpose when 
it is not the best evidence. 
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PRESIDING EXAMINER: Has the staff had an opportunity to compare 
the application and the attendant required exhibits in support of the appli¬ 
cation with the exhibits in the case so as to be able to advise whether 
or not there would be represented duplication or cumulative evidence? 

MR. BRUNNER: No, not to that extent, Mr. Examiner. The staff 
has considered the record and has to a degree related the record in evi- 

1326 dence and the exhibits to the application, and it seems to me that 
there are no inconsistencies so to speak of, of any materiality which would 
require the introduction of the application and the exhibits, if they are 

all or any part of them suggested for introduction in this proceeding. 

The Commission will base its final decision here on the record made 
and not on the application. 

If the Commission, however, as it now stands would deviate in 
any major way from the record evidence, of course, then the Commission 
could take such action as necessary and unquestionably would do so insofar 
as having the applicant either come back, or reopen the hearing and have 
the applicant come back to have the evidence of record conform to the 
application, but I know of nothing in the application, and I haven't examined 
it minutely — I will say that for thepurpose of the record — but on the basis 
of our examination I know of nothing in there that is radically inconsistent 
in any way with the exhibits submitted here in the record evidence. 

However, there may be some inconsistencies in the application as 
related to the record, and if that is the purpose of Mr. Leventhal's re¬ 
quest, or offer with regard to the application, then I say it might be material 
to the proceeding, but as of this time, Mr. Leventhal hasn't indicated that 
is the reason. If that is the reason, then that presents another feature of 

1327 the proceeding. 

PRESIDING EXAMINER: Do other counsel wish to be heard from? 

(No response.) 

PRESIDING EXAMINER: The application has previously been referred 
to on page 951; one exhibit to the application, enumerated among the docu¬ 
ment attached to the application as "(L-9)" was identified as Item "E". 

That was done at Mr. Leventhal's request. He has not offered that in 
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evidence. It, therefore, stands purely as in identification without offer. 

It is necessary, first of all, to identify this if it is to be incorporated by 
reference to the Commission's record. Is that your first desire? 

MR. LEVENTHAL: Yes. I think that would be appropriate, 

Mr. Examiner. 

PRESIDING EXAMINER: The application in its entirety — 

MR. LEVENTHAL: May I make a request that the application proper 
be referred to as a separate item number, Mr. Examiner, that consisting 
of the first 20-odd pages as Item "F" and thereafter, I would propose to 
assign separate item references to such exhibits as are not in — 

PRESIDING EXAMINER: Get that done now so we will know what 
you are identifying. I am not going to rule in part on this because I have 
something to say about how the identification should be done to keep the 
1328 record clear. Proceed and indicate what you want identified on the 
record. 

May I inquire if Item "F" includes the first and second supplements 
to the application as well as the application? 

MR. LEVENTHAL: Yes. 

PRESIDING EXAMINER: It is understood, then, you want identified 
the application and first and second supplements to the application, without 
any exhibits attached thereto, identified as under a given letter. That is 
your first request. 

MR. LEVENTHAL: I will for purposes of simplicity, confine the 
pending request to Items "E” and "F", if I make any other request as to 
the application. Item "E" will be the exhibit L-9 attached to the application; 
Item "F" is the application proper. 

PRESIDING EXAMINER: L-9 has become what? 

MR. LEVENTHAL: Item "E". 

PRESIDING EXAMINER: I am not talking about identification. I 
am talking about in the case. 

MR. LEVENTHAL: It is not in the case. It hasn't been offered as 
a hearing exhibit. It was testified to by Mr. Carpenter on cross, that 
the information set forth in Exhibit L-9 attached to the application was 
the foundation of one of the exhibits which he offered in evidence. 
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I believe that since Mr. Carpenter's testimony, Exhibit 36 has been 
offered in evidence by Texas Eastern, which refers to, or derives 
figures from the same testimony. 

MR. HARGROVE: No. It derives figures from testimony and from 
exhibits, but none of the testimony or exhibits are related to Item ”E". 

There may be some of the same figures that appear in both places, but Exhi¬ 
bit 36 does not refer to or derive figures from Item "E" in any respect. 

MR. LEVENTHAL: It is my recollection that Exhibit 36 is derived 
from testimony of Mr. Carpenter, which Mr. Carpenter explained were 
the same as the figures appearing in Exhibit L-9 attached to the application, 
the underlying figures were the same. 

MR. HARGROVE: The figures may be the same, but the figures were 
not offered as part of Exhibit "E", nor was Exhibit 36 qualified on the ground 
that they were contained in Item "E". 

It was qualified on the ground of Mr. Carpenter's testimony in re¬ 
sponse to your questions and not in response to questions offered by us. 

PRESIDING EXAMINER: Of the exhibits attached to the application, 
you desire only one exhibit to be in the record? 

MR. LEVENTHAL: That is correct. 

PRESIDING EXAMINER: That is L-9? 

MR. LEVENTHAL: That is correct. And I would like the application 
to be in the record as to which Mr. Naff testified there is nothing in the 
1330 application inconsistent with the policy of Texas Eastern. 

PRESIDING EXAMINER: Have you anything else? 

MR. HARGROVE: I don’tthink it serves any good purpose. On the 
other hand, we certainly stand by everything we say, so I don't have any 
special objection to it. If he wants to put it in, I have no objection. I 
wish it to be clearly understood, however, that the offers being made by 
Mr. Leventhal are not part of the applicant's direct case. If anything, 
they are part of your case. 

MR. LEVENTHAL: They are, if you please, hostile exhibits. 

MR. HARGROVE: Our reliance will be made on the exhibits and testi¬ 
mony which we adduce and not on exhibits offered by someone else. 


PRESIDING EXAMINER: I must say it is a right unusual tactic. We 
will discover maybe in the future as to what the idea is. In fact, I find 
it difficult to find out who qualified this exhibit. Who qualified it? What 
witness qualified this exhibit L-9? Who is the witness for the exhibit? 

Who has said he prepared the exhibit? Who has said there is any truth in 
the exhibit? 

MR. LEVENTHAL: Mr. Carpenter stated he prepared the exhibit, 

Mr. Examiner. 

PRESIDING EXAMINER: In what connection? 

MR. LEVENTHAL: It was in connection with tracing the cash flow, 
1331 and — 

PRESIDING EXAMINER: But he didn't sponsor the exhibit. He didn’t 
propose the exhibit. It is not in the record for that very reason. He said 
he took other data and put it in the record in lieu of this. He substituted this 
proof. How are you going to ge t Mr. Carpenter to sponsor something 
he deliberately said he substituted something else for it because he thought 
it was better evidence. Answer that and you will get to the nub of this. 

Who is your witness for this exhibit? Are you going to sponsor it? 

MR. LEVENTHAL: Mr. Examiner, are you referring to Item "E" 
or Item "F". 

PRESIDING EXAMINER: L-9. That is the only exhibit you have got. 
The other is moving papers. 

MR. LEVENTHAL: I want this in as an exhibit. 

PRESIDING EXAMINER: Don't talk about that. Answer the question 
that is pertinent. 

MR. LEVENTHAL: With respect to the Item "E" — 

PRESIDING EXAMINER: Who is the witness ? 

MR. LEVENTHAL: Mr. Carpenter is the witness who has authenti¬ 
cated the exhibit. 

PRESIDING EXAMINER: In what manner ? 

MR. LEVENTHAL: He stated it was accurate and he stated the basis 
upon which he believed it was accurate. 

PRESIDING EXAMINER: He also stated that he was not presenting 
this as evidence in this case, didn't he? 
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1332 MR. LEVENTHAL: He made no such statement. 

PRESIDING EXAMINER: He did specifically state and I can show you 
on the record where. He said he deliberately chose not to use this because 
he used that which he thought was better. 

MR. LEVENTHAL: I don't recall any such statement, Mr. Examiner. 

PRESIDING EXAMINER: Whether you do or not, it is in the record. 

MR. LEVENTHAL: In any event he is not offering any exhibits. 
Counsel is offering exhibits and counsel decides what exhibits are to be 
offered. 

PRESIDING EXAMINER: Mr. Carpenter stated that he prepared 
another exhibit in lieu of this. How are you going to get Mr. Carpenter 
sponsoring something he didn't prepare for this case. 

MR. LEVENTHAL: Mr. Examiner, Mr. Carpenter made no statement 
as to preparing another statement as to matters covered by Exhibit L-9 
attached to the application. 

PRESIDING EXAMINER: That you recall. 

MR. LEVENTHAL: Perhaps Mr. Hargrove can enlighten me. 

I don't recall. 

PRESIDING EXAMINER: I have already enlightened you and the 
record will do the rest. 

MR. LEVENTHAL: I have no doubt of that, when I review it in its 
entirety, but I believe — 

1333 ^RESIDING EXAMINER: Before you act on a paper like this, you 
have got to have a witness for it, haven't you, and it seems to me you would 
have gone back and checked the record before you made an offer. 

I will reserve ruling until you check the record to find out what 
Mr. Carpenter did and tell me who the witness for this document is. I 
have not got to have a witness. I can't just take av. document, piece of 
paper, that comes out of something. 

MR. LEVENTHAL: Let's go to Item "F" for the moment. I just 
offered that to Mr. Naff and he stated it was consistent with the policy 
of the company as he implements that policy, as he understands that policy. 

I would like Item "F" to be incorporated in the record by reference. 
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PRESIDING EXAMINER: It has been identified. The applications 
and supplements have been identified. Ruling will be reserved. 

Show me where you get a witness. I know where the witness is for 
the application. The man signed it. I know that. That is not proof, 
anyhow. As to whether or not you can take moving statements, procedural 
statements, required to be made by the regulations, as moving statements, 
and convert them into proof, is a question that I will yet answer to myself 
before I rule. I have got grave question, if you to help me find out how 
you can take a statement that says "we want to do so and so," and make that 
1334 into proof. I dont' know how, but maybe you can. It is verified. I know 
what the author of the application is, but I don't know who the witness 
is that sponsors the exhibit you are trying to put in. You haven't got one, 
and they deliberately did not sponsor it. We will reserve ruling on that and 
you can check the record and see what Mr. Carpenter did say about it, and 
I think you will find that he said in effect that he deliberately did not use 
this exhibit, because he thought he had better evidence, and he prepared 
different evidence. I know that to be correct and I have checked it and you 
should have before you offer it. Now, we will go to the next question. 

MR. LEVENTHAL: Mr. Examiner, I refer you to transcript reference 
947, which contains my cross examination of Mr. Carpenter insofar as Item 
"E” is concerned. Insofar as Item "F" is concerned — 

PRESIDING EXAMINER: I read that this morning. Let 's go ahead and 
ask your questions. I am reserving ruling until you check the record and 
see what Mr. Carpenter said. 

I think you will find what the Examiner has told you is the record, 
is correct, and when you do then you can answer my question who sponsors 
the exhibit when a man has already on the stand repudiated it as not the best 
evidence to represent the facts. 

MR. LEVENTHAL: May I have a ruling on Item "F"? 

PRESIDING EXAMINER: No. I will not rule on that until we rule 
on the other. I have a problem there. I have already outlined what it is 
and that is how to take moving statements and make them into testimony. 

Now proceed with cross examination, please. 



I might observe this, and I started to do it beforehand, but I didn't 
want to seem harsh. Now that you have already walked into just exactly 
what I feared, I am going to warn you: The question you asked with re¬ 
gard to the application was beyond the scope of direct testimony. Now, 
hereafter I want you not only to ask questions within the scope of this man's 
dire ct testimony, but I want you to tell me why it is and where it is and I 
don't want you to ask it until you can show me where. We are going to 
recess for ten minutes. You can get ready to cross examine under the 
rules. 

(Whereupon, at 11:10, a recess was taken until 11:40 a. m.) 

PRESIDING EXAMINER: The hearing is reconvened. I had a cup of 
coffee and did a little thinking about the situation we find ourselves in and 
I want to make this comment and I am also going to strike the question 
that was asked this witness and the answer thereto. I am going to strike 
the identifications that have been made and the offers and the reason is this: 
In my judgment, there is nothing more fundamental in a fair trial in the 
long history of the development of the principles by which a fair trial is 
conducted than the maintenance of examination and cross examination and 
1336 redirect and recross within the channels set by the long history of 
America, and as far as that goes, English procedural law. 

Those principles are so fundamental and so simple that, of course, 
it is surplusage to put them on any record. It is almost an insult to the 
intelligence of counsel to state them, but I am going to state them by reason 
of the fact that they are persistently violated. I don't believe by reason of 
ignorance. 

Now, the principle is that the right to cross examine is the right to 
probe that which a witness has said on direct examination, and nothing 
more. That becomes, therefore, a narrowing process. You start with 
a base line. This is how much he testified on direct (indicating). You don't 
cross examine on the entire breadth of a line. You pull out some of it and 
thereby you narrow it and you get a funnel effect and you must stay within 
it, or it is unfair, unfair to everybody in the hearing. 


In fact, it destroys due process to allow any such process to go on. 
Having completed cross examination, a narrower line is drawn and redirect 
must stay within the boundaries of that line and will again narrow, be¬ 
cause they won’t ask every question that is conceivable. Some of it would 
be ruled solely repetitious if they did. Then recross starts again at a 
still narrower line and you ultimately come to the termination, and actu¬ 
ally it is a meeting point of these lines which have come like a triangle to 

1337 a point. That is the essence of American jurisprudence in the conduct 
of a fair trial. 

The first question asked was used as a springboard to bring these 
exhibits in. Therefore, I strike the first question, I strike the answer 
thereto* and I strike everything said after that with regard to these ex¬ 
hibits and I do so that we may get ourselves back into a fair hearing. 

1338 Now, counsel for River Company, Inc., has an opportunity to cross 
examine this witness and that means cross examine, and to be perfectly 
specific, it means that starting at page 1249 and ending at page 1297, he 
will find the direct testimony of this witness and the total direct testimony of 
this witness, and his questions must be within the scope of the statements 

of this witness on the stand, on those pages, and I will ask his assistance, 
therefore, to point out therefore, exactly what he is talking about on one 
of these pages. 

That brings us to the point I said before and we start with a clean 

sheet. 

When the time comes and in appropriate manner you can talk about 
introducing exhibits. You are now cross examining. 

MR. CHAPMAN: You said you are striking the first question that Mr. 
Leventhal asked. 

Is that the question directed to Mr. Naff in which he asked him if he was 
aware of the contents of the application? 

PRESIDING EXAMINER: Yes, and all that he asked about this witness 
to date, I am striking everything he has asked this witness to date because 
it has been beyond the scope of his direct testimony. He did not testify with 
regard to the application in any manner. 


Now start your cross examination now. We have wasted this much 
time. We are back on the track. 

MR. LEVENTHAL: Mr. Examiner, I wish to take exception to — 

1339 PRESIDING EXAMINER: You don't need to take exceptions under 
our rules as is perfectly clear in the rules. Start your cross examination. 

I don't want an argument. 

MR. LEVENTHAL: A statement of law — 

PRESIDING EXAMINER: I don't want an argument. You don't 
need to write a brief. I am not going to hear one. Please cross examine 
this witness or you will be in the same position you were with Mr. Good¬ 
rich which was you refused to do it. 

If you want to cross examine, say so and don't waste time getting 
there. You have an opportunity to cross examine this witness. 

I have given you the pages on which his testimony appears. Please 
proceed now. 

BY MR. LEVENTHAL: 

Q. Mr. Naff, you referred to the consideration which had been given 
to the conversion project by the Board of Directors of your company, and 
stated that, if I recall correctly, that this project was started in terms of a 
real study of it being made approximately in 1952, is that correct? 

A. This is correct? 

Q. And you stated that consideration had been given to the project by 
the Board of Directors from time to time since that time, is that correct? 
A. That is correct. 

1340 Q. Would you state when the matter was first presented to the Board, 
if you can recall? A. I cannot recall, Mr. Leventhal, because the mat¬ 
ter was discussed informally from time to time, I am sure, from the mid¬ 
dle of 1952, oh, but as far as a formal presentation to the Board goes, 

I have no recollection regarding that. I might say that many, many times 
the matter was discussed with the Board members. 

Q. Can you tell us when the Board approved this project in principle? 
A. No, sir, I am sorry. I cannot. I just don't recall that. 
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Q„ Can you recall at least in the order of magnitude whether it is 
sometime this year — sometime in '54, or earlier than that? A. I 
would say it was earlier than ' 54, but that as a matter of reviewing, 
and again reviewing and again reviewing, as of course, people do, that it 
was in 1954 that the examination was made to go ahead with the filing in 
this case. 

Q. Yes. I understand that. I was talking about the principle rather 
than the specific approval of filing an actual application before the Federal 
Power Commission. A. I would say, Mr. Leventhal, for want of a better 
date, that sometime in 1954 it was concluded that the preliminary determ- 

1341 inations were sound and that we would go ahead with the project. 

Q. Do you recall when it was that the Board — I am not talking about 
the formal resolution — but when the Board actually approved the idea of 
filing the application with the Federal Power Commission? A. No, sir, 

I do not. But it was probably — and I am certainly dealing in the realm 
of guess work — 30 to 60 days prior to the filing. 

Q. It wouldn’t be as long as 4 months prior to filing? A. I would 
say that it could have been. 

Q. Now you have mentioned a number of policy reasons, considera¬ 
tions, which seem to you to be relevant to the project, and to be the reasons 
why the company is going into this project. 

Were there any other reasons that were discussed by or seemed impor¬ 
tant to the Board of Directors in your opinion, from your recollection? 

A. I recall none, Mr. Leventhal. I believe the six reasons that I gave 
on direct were the main reasons. 

Q. And did the Board consider each of those reasons? Is that your 
testimony — each of those six reasons? A. I would say they did, because 
I outlined all of those reasons to the Board myself and from time to time 
discussed them, not in the sequence, of course, of my direct, but in general 

1342 discussions concerning the advantages of this proposed abandonment 
and reconversion. 

Q. For example, when did you discuss with the Board the considera¬ 
tion of the comparative cost of service before and after the conversion proj¬ 
ects? A. To begin with, I am sure I discussed that with the Board almost 
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as one of the earliest things. I am not saying, of course, that I had any 
figures on which to base my statement, but I do recall very vividly that I 
was explaining to the Board what I regarded as the ill-advisability of build¬ 
ing a line from Castor, Louisiana, over to Kosciusko which I developed 
on my direct, and stated to the Board at that time it would be much better 
if we could build a line from some other point which would be more pro¬ 
lific in gas formations and I recall one of the Board members suggesting 
at that time that if the cost of service were approximately e qual, it would 
seem to him it would be well to go from the Beaumont area up to Kosciusko, 
and we all acquiesced in that thought after much study. 

Q. You mean in your answer to my previous question, if the cost 
of service of theline from Beaumont to Kosciusko were equal to the cost 
of service on the line from Castor to Kosciusko? A. No, sir. I am re¬ 
ferring to the cost of service of gas through the Little Inch Line, that por¬ 
tion we proposed to abandon as opposed to the cost of service through the 
1343 substitute facilities here sought to be certificated. 

Q. You say this matter came up in the course of discussing the com¬ 
parisons between a line from Beaumont to Kosciusko and a line from Castor 
to Kosciusko. 

Do I understand -- would you advise me — was it part of the discussion 
at that time that the line from Castor to Kosciusko might have been cheaper 
than the line from Beaumont to Kosciusko? A. Unquestionably it would 
have, sir. 

Q. Now if I recall your testimony correctly, you stated that when the 
matter was first made the subject of study by the company, one of the first 
things, certainly the first thing you mentioned in your testimony was 
making a market study relative to the conversion of the line. 

MR. HARGROVE: May I get a reference on that? 

MR. LEVENTHAL: Yes. It is reference 1268. 

BY MR. LEVENTHAL: 

Q. Which market study were you referring to? A. May I refer to 
the transcript, sir? 

Q. Yes, indeed. 
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PRESIDING EXAMINER: Yes, you may. 

THE WITNESS: Perhaps I miss your point, Mr. Leventhal, but on 
1268 of the transcript my reference was to the fact that there was an engi¬ 
neering study undertaken by Mr. Goodrich as to how we would reconvert 

1344 - the lines to the carriage of liquids, and that Brockschmidt made a 
study under our direction as to the impact upon our gas consumers of the 
conversion of one or both of the lines bearing in mind that this was all at 
or about the time of our entry into the Korean conflict, and it was in 1952, 

I presume you are referring to, where the market study came into play. 

BY MR. LEVENTHAL; 

Q„ I took it from your testimony, am I correct, that previous studies 
were sort of first broachings, or first preliminaries to the question and 
that then you decided to make a real study on the question. Isn l t that a 
fair statement of what you say? A. No, sir. I think not. 

Q. You say something definitive should be done toward giving a 
real study to the conversion? A. A real study toward the conversion, that 
is correct, but the distinction I am trying to draw is this: That in 1950, 
bear in mind metal was scarce, we were in war, and we' were really study¬ 
ing what wouldhappen if we were ordered to reconvert, without having any 
substitute facilities. 

Then in ’ 52 is when we started what I would call the market study 
to which you referred and that was certainly one of the first steps in our 
thinking. 

Q„ In what you call this real study? A. That is correct. 

1345 Q. I ask you which market survey you are referring to. A. The 
first market survey I was referring to was one that was made entirely by 
our own people, principally Mr. Brockschmidt. Mr. Brockschmidt, of 
course, is now the products man, but had worked as I explained previously, 
with Standard of Jersey and knew something about the products business. 

It was then concluded, after conference with Mr. Thompson, one 
of our directors, and who is counsel in this case, that we would employ 
Mr. Hayes. 

I believe I previously identified him, and Mr. Hayes made a study 
commencing, I think, almost about the same time as Brockschmidt’s 


study, if I may call Brockschmidt's work a study and Mr. Hayes continued 
intermittently right up to the present date in connection with his services 
for us. 

He is not an employee, but he has been on what I would call a re¬ 
tainer basis and subsequently a per diem basis. 

Q. You also testified, did you not, that Mr. Saunders was engaged in this 
study? A. That is correct. 

Q. And my question now is when did these studies come to a point 
in terms of making some conclusions or recommendations concerning this 
element of the entire project? A. This first study, as I recall it, Mr. 
Leventhal, which we referred to as the first Hayes study — 

Q. First Hayes — A. That is correct — despite the fact that other 
people worked on it, was completed in June of 1953. It necessarily was not 
a complete and finished study but it gave us enough lead to where we actively 
pursued the matter further, resulting in another report from Mr. Hayes 
in which various of our people collaborated. 

That report being rendered, as I recall it, in October of 1953. Then 
Mr. Saunders came in the picture sometime in 1954, and he, Brockschmidt, 
Hayes, our engineers, Ebasco Services and various others, worked together 
on what we now refer to as the third Hayes report and my recollection is that 
it was dated in the latter part of June, 1954, and is the last definitive 
report from that group. 

Q. Was any action taken by the company on the basis of, say, the 
second Hayes report? A. Yes. It certainly was. The action was taken to 
go ahead and firm up the figures more and continue the studies. 

Q. I mean action other than the relation to further studies. A. I 
don’t know, sir. I don't recall it. However, the sequence of these things 
is not too clear in my own mind for the simple reason that I regarded the 
first, the second and the third Hayes reports in the light I think of being a 
continuing process and there was no reason for me to draw much distinction 

between the date of rendition of Report I, II and HI. 

Q. Mr. Naff, I was referring to the possibility that, if I may revert 
to a fact set forth in your annual report, the Texas Eastern Transmission 
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Corporation loaned monies to the Texas Eastern Production Corporation to 
purchase triangle pipe line and to enter into the products business. 

PRESIDING EXAMINER: That doesn't supply any basis for cross 
examination. 

MR. LEVENTHAL: I asked whether or not the Hayes, the second 
Hayes study, was used in connection with that decision of the corporation. 
Or was it the foundation of that decision for the corporation, in a sub¬ 
stantial way? 

THE WITNESS- Undoubtedly it had some influence, but let me state 
now that I think the triangle purchase would have been made had there been 
no Hayes report. 

BY MR. LEVENTHAL: 

Q. Mr. Naff, was the policy of the company with respect to conver¬ 
sion project reported to the stockholders at the annual meeting? 

PRESIDING EXAMINER: I don't think there is any testimony with re¬ 
gard to the annual meeting. That is not within the scope of the direct 
testimony. 

MR. LEVENTHAL: Mr. Examiner, may I be heard in support of the 
1348 question which I put to the witness ? 

PRESIDING EXAMINER: Yes, if you can show me where he talked 
about the annual report in his direct testimony, I will let you ask the ques¬ 
tion about it. Otherwise, I don't need an argument. All I want is facts. 

I don't find it in his direct testimony. Maybe it is there. If you can point 
it out, fine; otherwise go to something else. 

MR. LEVENTHAL: Mr. Examiner, I wish to be heard briefly on 
the legal foundation for this question. 

PRESIDING EXAMINER: You have no legal foundation. It is not 
within the direct. Show me where it is in the direct and you don't need a 
legal foundation. There is only one legal foundation you can show me and 
I have asked you to show it to me. 

MR. LEVENTHAL: I wish to supply the legal foundation that it is 
within the scope of the direct although there is no reference in the direct 
to a stockholders meeting. 
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PRESIDING EXAMINER: You have been heard. Now go ahead with 
your questioning. 

MR. LEVENTHAL: I have not been heard. I am asking for per¬ 
mission — 

PRESIDING EXAMINER: You have already stated the only reason 
you could give. Go ahead. I don’t even want to hear that because I have 
already ruled. 

MR. LEVENTHAL: I feel in fairness to myself, especially since — 

1349 PRESIDING EXAMINER: That is what I am trying to be, fair to the 
whole hearing, you included. 

MR. LEVENTHAL: -- since the Examiner has seen fit to say that 
my questions were not based upon ignorance, that it is my understanding 
that the rule of the scope of cross examination permits reasonable lati¬ 
tude upon cross examination into the subjects raised on direct and not to 
specific items raised on direct. 

PRESIDING EXAMINER: Please take no further from him. You can 
write that in your brief. We are not taking the time to argue these points. 

I have been instructed by this Commission to hold these hearings within the 
scope. The place for a brief is on separate paper at a separate time. 

MR. LEVENTHAL: Mr. Examiner, may I ask for clarification of 
your statement that you have been instructed by the Commission to hold 
this within the scope? 

PRESIDING EXAMINER: No, you cannot. Go and check the regulations. 

MR. LEVENTHAL: Is there anything outside the regulations? 

PRESIDING EXAMINER: Please go to the regulations and continue 
your cross examination and hot continue the argument with the Examiner. 

MR. LEVENTHAL: I wish to lay a foundation for an argument — 

PRESIDING EXAMINER: We are off the record and the hearing 
1350 is recessed until Mr. Leventhal decides to get back within the scope of the 
hearing. 

(Discussion off the record.) 

PRESIDING EXAMINER: The hearing is reconvened. Counsel has 
informed me he is ready to proceed with cross examination. 
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MR. LEVENTHAL: Mr. Examiner, I am proceeding along the lines of 
your ruling, without consenting that that provides me an adequate opportuni¬ 
ty for cross examination. 

BY MR. LEVENTHAL: 

Q. Mr. Naff, you asserted and introduced, or I believe it was intro¬ 
duced in connection with your testimony, namely Exhibit 36, that even 
if the products pipe line — even if the Little Inch as a petroleum products 
p ipe line, were not successful, it would not injure the financial stability of 
the addition of the company — 

PRESIDING EXAMINER: Did you use the words "not successful"? 

THE WITNESS: I don't recall, sir. 

PRESIDING EXAMINER: I don’t either. 

MR. LEVENTHAL: Let me rephrase that to "even if the Little Inch 
as a product pipe line could not produce revenues equal to the cash expenses", 
that would not impair the financial stability of the company. Isn't that 
correct? 

PRESIDING EXAMINER: Did you make such an assumption? 

THE WITNESS: I did make such an assumption. My recollection is 
that I said it would not impair the financial stability of the company to meet 
1351 its obligations, though, of course, it would impair the amount avail¬ 
able for the common stockholders. 

MR. LEVENTHAL: I understood that. 

THE WITNESS: That is only from recollection, Mr. Leventhal. 

PRESIDING EXAMINER: I don’t find that particular statement even, 
as to the equal of cash. The assumptions are made perfectly clearly, they 
are on pages 1273, 1274 and possibly beyond. Stay within the assumptions 
the witness made, please. 

BY MR. LEVENTHAL: 

Q. It is correct, is it not, Mr. Naff, that the assumptions in Exhibit 
36 include an assumption that the revenues would be equal only to operating 
expenses and would not cover depreciation nor an allocation for income ? 

A. That is correct. My recollection is that is page 2 of the exhibit, Mr. 
Leventhal. 
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Q. And it is correct that you stated that upon that assumption, this 
unsuccessful project would not impair the ability of the company to — par¬ 
don me, this unsuccessful project would have no effect upon the financial 
stability of the company other than to reduce the earnings applicable to 
common stock? A. I take it you are reading from the record, Mr. Leven- 
thal? 

1352 Q. Yes, transcript 1273. Perhaps it would be best if you would have 

a copy of the transcript before you so that you may refresh your recollections ? 
A. Certainly. 

Q. That is correct, is it not? A. That is correct. 

Q. Do you wish to qualify that statement at this time? A. No, sir. 

Q. Now I am somewhat confused by the purport of your testimony. 

It would, if I understand page 2 of Hearing Exhibit 36 correctly, you allo¬ 
cate to the products line for the year 1957 — just to take one year for sim¬ 
plicity of analysis — a total of approximately $4,300,000, of which approx¬ 
imately $2,700, 000 is for depreciation, and 1,700, 000 is for income. 

I am rounding off the figures, but the total would be $4,400,000, 
of those two figures; that is correct, is it not? 

MR. HARGROVE: You are referring to -- 

MR. LEVENTHAL: Exhibit 36, page 2, in the column "1957". 

MR. HARGROVE: You are referring to the sum of lines 19 and 21? 

MR. LEVENTHAL: Yes. 

THE WITNESS: That is correct. 

BY MR. LEVENTHAL: 

Q. And your assumption was that the revenues of the project would 
fall short of the total cost of the project by some $4, 400, 000 per annum, 

1353 that is correct, isn't it? The total costs — A. The total costs 
of the project. 

Q. Total cost of operating the project. No. The total cost of the 
project. Yes, I think that would be a correct statement. If that is in¬ 
correct, you advise me in what respect it is incorrect. A. I don’t under¬ 
stand your question. 
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PRESIDING EXAMINER: He is talking about income and earnings and 
expenses, out-go. He isn't talking about costs. Cost is a capital item. 

Cost is a capital word. Naturally he can't understand your question. I 
can’t either. The Exhibit relates to income and out-go. It doesn’t relate 
to capital. 

BY MR. LEVENTHAL: 

Q. What did you mean, Mr. Naff, on page 1273 of the transcript 
when you said that even if this were an unsuccessful project, as referred 
to in Exhibit 36, pages 1 and 2 -- what did you mean by that term, Mr. 

Naff? A. Well, to my way of thinking — 

PRESIDING EXAMINER: Mr. Naff, let me ask you a question. I 
don't want all this repetition. On the following pages you gave the exact 
assumptions which interpret what you meant, is that correct? 

THE WITNESS: That is correct, sir. 

1354 PRESIDING EXAMINER: I so construe it. I see no reason for repe¬ 
tition. It is perfectly clear from reading those two pages. 

BY MR. LEVENTHAL: 

Q. Mr. Naff, you would regard the cost of operating a products pipe 
line as including the amount of expenses allocable to depreciation, would 
you not? A. Yes, sir. 

Q. What I am confused about is — and I wish you could explain it 
to me better than this exhibit does — how it comes about that although 
you are losing $2,700, 000, at least, on the products pipe line, on the 
assumptions stated on page 2 of Exhibit 36 — this is 1957 figures for 
simplicity of analysis — 

PRESIDING EXAMINER: What line is that? 

MR. LEVENTHAL: That is line 19. 

1355 PRESIDING EXAMINER: You say he is losing that? 

> . 

MR. LEVENTHAL: Yes, because the assumption is that the revenues 
will fall short of the total costs in which their depreciation figure is included 
by that amount, and in addition are not earning, are not receiving money 
sufficient to pay the interest on the capital borrowed for the purpose of 
operating that pipeline, in the sum of $1,700,000; that nevertheless the 


reduction in the earnings of the Texas E astern Transmission overall is 
only $800,000, as you stated on page 1274. 

THE WITNESS: The explanation for that, Mr. Leventhal, of course, 
is that the exhibit was predicated upon the assumption that Texas Eastern's 
utility income would result in a retention of the savings in the cost of serv¬ 
ice which is referred to in the record, and as a consequence, as a corporate 
entity, balancing that savings against these, what I regard, as unbelievable 
losses, namely, inability to earn depreciation and income deductions, arrives 
at a net amount corporate-wise of only $800, 000, sir. 

BY MR. LEVENTHAL: 

Q. The utility income as has been testified to is a figure far less 
than $4,000,000 — $4,400, 000. That is, the decrease in the cost of serv¬ 
ice. It is a figure in the order of magnitude of a million dollars, if I recall 
correctly. Isn't that correct? A. I do not recall, sir. 

1356 Q. In the first line of your exhibit, you referred to utility income 
shown on Exhibit 11, page 5 — $22,000, 000. You made an analysis on 32 
in which you compared income before conversion and after conversion. 

Now you suggest that that comparison is supplied by the item of 
utility income, shown on Exhibit 11, which appears on line 2 of your exhibit, 
and I call to your attention that that cannot be the explanation insofar as 
the reduction in the cost of service is concerned, since the data in Exhibit 
11 show a reduction in cost of service as simplified by Mr. Goodrich in 
another exhibit, Exhibit 3, which was derived from Exhibit 11 in the order 
of a million dollars. That is, he shows a cost of service after conversion — 

PRESIDING EXAMINER: Ask your question. This is getting argumen¬ 
tative. Ask your question. 

MR. LEVENTHAL: My question is, therefore, that the million dollar 
decrease in cost of service — 

PRESIDING EXAMINER: He said he didn't remember the million 
dollars. That is a figure you have supplied which is not testimony. What 
question are you asking him ? All you are doing now is arguing. Mr. Naff 
got a figure and he got the figure from line 17 of Exhibit 11, page 5. All I 
have added as shown on the exhibit is line 17. That is wlere he got it. 
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That is all. We need no reference to that any more. He started with 

1357 that. How that got there is another witness' testimony. 

BY MR. LEVENTHAL: 

Q. The best explanation you are able to give as to why it only cost 
$800,000 is because of the decrease in the cost of service, is that correct? 

A. Yes, sir. 

Q. What is the significance of line 27, Mr. Naff, on page 2 of your 
Exhibit 36? A. Line 27 is a calculated figure showing the reduction in 
income tax. It was calculated by Mr. Carpenter at my direction. Its 
significance, I am sorry, I can't tell you. I am not that good an accountant. 

Q. You directed him to calculate this, but you cannot tell us what 
its significance is? A. No, sir. 

PRESIDING EXAMINER: Is it under the general principal, if you make 
less income, you pay less tax? 

THE WITNESS: I am sure that is correct, Mr. Examiner. 

PRESIDING EXAMINER: I think that probably foHows. 

THE WITNESS: I am afraid to make out my own tax returns and I 
would certainly be afraid to advise as shrewd a man as Mr. Leventhal on 
the subject. 

BY MR. LEVENTHAL: 

1358 Q. I have doubts whether or not I have sufficient ability to analyze 
this, in view of the remarks that were made. I ask you in all candor 
what you did mean by line 27 was precisely that there was an advantage to 
Texas Eastern Transmission Corporation in its overall picture as a gas 
utility, if in having the products pipeline operate at a loss to this extent 
that it reduced the income taxes which would have to be paid on the natural 
gas income. A. I can’t answer that. 

Q. You cannot answer that question. Which witness would be able 
to testify as to the significance of line 27 in this exhibit? A. Mr. Carpenter. 

PRESIDING EXAMINER: What significance do you mean? It is already 
shown it is a reduction in income tax on the supposition made that there 
would be a certain amount less income. What more significance do you 
want? 
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MR. LEVENTHAL: I think I have indicated the significance by 
the questions to Mr. Naff which he said he could not answer, that it 
in effect — 

PRESIDING EXAMINER: All that is doing is impugning to the com¬ 
pany that they hope to make a loss in order to pay less income tax. That 
is all that is. 

MR. LEVENTHAL: I certainly did not say that. 

PRESIDING EXAMINER: That is exactly the intent. 

MR. LEVENTHAL: I merely stated this was a countervailing advan- 

1359 tage to the company in case the products line operated at a loss. 

PRESIDING EXAMINER: I think that is self-evident. 

MR. LEVENTHAL: It wasn't self-evident to Mr. Naff. 

PRESIDING EXAMINER: You didn't state it that way to him. I 
want to find out now before we figure out whether or not at some later 
date you are going to call this man in —. I don't find any basis for calling 
in Mr. Carpenter on this basis. If you have any further reason than this, 
the significance is that if you have less income, you pay less income 
taxes in a calculated amount. That is the significance. If the calculation 
is wrong, show it. 

MR. LEVENTHAL: That is a mechanical significance, Mr. Examiner. 

PRESIDING EXAMINER: Right. While it is fresh, I simply want 
to indicate that I am now ruling that I find no basis for calling Mr. Carpenter, 
which I am sure you are getting ready to do. 

MR. LEVENTHAL: I hadn't thought of it, but I think maybe it would 
be a good idea. 

PRESIDING EXAMINER: Then there is no reason for your question. 
You are just wasting the time of the hearing, then, to ask who is the wit¬ 
ness. Which are you doing? Oris it just by ear? 

MR. LEVENTHAL: I didn't say who is the witness. I asked who 

1360 was the person. I wanted to know whether it was some other person 
that would be responsible for this matter. 

PRESIDING EXAMINER: He had already told you, I think, Mr. Car¬ 
penter calculated it and he is a witness, and there is a general understanding 


which I am trying to close as we go down, so we know what ground we 
are on, and won’t have to go back to pages we can't find, as to whether or 
not you can call a witness because this man isn't able to answer every 
question 

I say there is no significance, other than this is what has been shown, 
and Mr. Carpenter will not be called for this purpose. Otherwise, I see 
no reason for your asking the question. You are wasting the time of the 
hearing, which I think you have already admitted. 

BY MR. LEVENTHAL: 

Q. Now, Mr. Naff, you have stated on page 1276 that the data — 
the conclusions reflected in page 2 of Exhibit 36 amount to the same thing 
as an assumption that the products line was not operated at all. Do you 
have that testimony before you? A. Yes, sir, that is correct. 

Q. There would, of course, be — is it not a fact that there would 
be substantial differences to the company between the situation reflected 
on page 2 and the situation in which the little inch line was not operated at 
all? A. I believe you are correct, Mr. Leventhal, if I understand the 
1361 purport of your question. In other words, if the line were allowed 
to remain idle sooner or later it would have to be charged out of the plant 
account, either to the depreciation reserve or to surplus, whichever 
might be the most appropriate accounting. I think that is the answer you 
desire, sir. 

Q. That is correct. 

MR. HARGROVE: I would like the record to show that the question 
which Mr. Leventhal referred to is specifically prefaced by the phrase 
"from an income standpoint. 

PRESIDING EXAMINER: That is correct. 

MR. LEVENTHAL: I was looking at it also from the assumption as 
stated on line 22 of page 1276, in which that qualification does not appear. 

BY MR. LEVENTHAL: 

Q. And it is a fact that if the products line were not operated at all, 
if the Little inch were simply left alone in the ground, that the effect upon 
the company might be to impair its ability to pay dividends. Isn’t that 
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correct? A. Mr. Leventhal, I think that would be correct if you assumed 
an immediate charge-off. 

Q. An immediate charge-off would be correct if that determination 
were made, to leave the little inch in the ground without service, is that 
correct? A. I would assume that is correct sir. 

1362 Q. It therefore is a fact that from the point of view of the flexibility 
of the company and the financial stability of the company, it would be pre¬ 
ferable to have the line operating with revenues, or the revenues are 
only equal to actual cash expenses, rather than to leave the line in the 
ground without any operation? A. That is self-evident, sir, you are 
correct. 

Q. Now Mr. Naff, you have testified that it would be wholly unrealis¬ 
tic to make either the assumption shown in page 2 of Exhibit 36, or the assump¬ 
tion shown on page 1 of Exhibit 36, which assumption was that, if I am cor¬ 
rect, that the revenues would only cover the operating expenses, deprecia¬ 
tion, and the allocation for interest. You have stated that each of these as¬ 
sumptions was wholly unrealistic, is that correct? A. I am sure that is. 

I don't have the record reference. 

Q. I refer you to 1274. A. I am certain you are correct, sir. 

PRESIDING EXAMINER: It is at line 22 and 23 of page 1273. 

BY MR. LEVENTHAL: 

Q. Whether that assumption is realistic or unrealistic depends on 
the products carried in the product pipeline? 

MR. HARGROVE: I object. 

PRESIDING EXAMINER: Objection sustained. 

1363 MR. HARGROVE: The statement was as I regarded as wholly un¬ 
realistic. 

PRESIDING EXAMINER: Objection sustained. 

BY MR. LEVENTHAL: 

Q. Mr. Naff, when you say that you regard this assumption as wholly 
unrealistic, you have in mind certain assumptions as to the volumes carried, 
which would be carried in the little inch or the products pipeline? 


PRESIDING EXAMINER: Same objection, same ruling* 

MR. LEVENTHAL: I don't understand the nature of the objection. 

PRESIDING EXAMINER: The objection is all you are doing is re¬ 
stating the same thing that has already been ruled, on just other words — 
the same thing. 

MR. LEVENTHAL: I am sorry, Mr. Examiner. 

PRESIDING EXAMINER: This is the same line we have had all the time. 
We are not going into the oil pipeline. It is not in issue. Let’s go ahead. 

MR. LEVENTHAL: This is certainly with the scope of the direct. 

PRESIDING EXAMINER: Up to a point, and we have reached that 

point. 

MR. LEVENTHAL: Is this, Mr. Examiner, an application of your 
fractions or corollaries rule? 

PRESIDING EXAMINER: I don't know what that is; they are too big 
1364 words for me. I just used simple words. 

MR. LEVENTHAL: I see. Well, referring to — 

PRESIDING EXAMINER: You don't need to refer to anything. Just 
go ahead with your cross examination. It doesn't matter whether it is or 
whether it isn't, whether it is previous ruling or whether it is not. 

MR. LEVENTHAL: I would like to have a clarification for guidance, 
Mr. Examiner. 

PRESIDING EXAMINER; I am not going to hear you any more, Mr. 
Leventhal. I will take you off the record in just a minute. I have told you 
to go ahead with your cross examination. You don't cross examine the 
Examiner. That doesn't contribute to the hearing. I am not on the witness 
stand. You have got a witness. He is enough, isn't he, at one time? Most 
lawyers think so. 

MR. LEVENTHAL: He would be enough if he were permitted to 
answer my questions 

PRESIDING EXAMINER; That is just complaining about the rules, 
which, of course, is a constant habit of lawyers. 

BY MR. LEVENTHAL: 
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Q. Mr. Naff, you stated at page 1277 with respect to the unrealistic 
assumptions as follows, and I am reading from line 8: "We have a very 
astute board and I could hardly believe that too many years would elapse 
before the situation would be remedied, and that is why I rather cautiously 

1365 said in response to Mr. Hargrove’s question that that situation was 
correct on a year-to-year basis. " 

What did you have in mind when you said that you could hardly be¬ 
lieve that too many years would elapse before the situation would be reme¬ 
died? A. I meant, Mr. Leventhal, that if the Little inch line operated in 
such a manner as to recoup only operating cost, that I was confident that 
our board would do something to remedy the situation, either through means 
of getting more revenue out of the line, or changing its usage. 

Q. By changing its usage, do you suggest that the company has in 
mind that if it should prove that the company cannot operate as a products 
line successfully, it could always come back to the Commission and ask 
for a certificate that it be used as a natural gas line? A. No, sir, I 
don’t think the company has anything in mind because we are optimistic 
to believe that we will operate successfully. 

Q. But it is a fact that insofar as you have analyzed this and the board 
has analyzed this, they have taken into account the fact that even in the 
unrealistic assumptions, the impact upon the company is relatively slight. 
Isn't that correct? Isn't that what you testified to? 

PRESIDING EXAMINER: Let’s don't keep putting words in his mouth. 
Aftei* all, he has given you very clear testimony. Now ask him what he 

1366 means in a specific sense instead of just keep putting words in his 
mouth. He don’t have to assent to your way of phrasing it. He has already 
done a clear-cut job. If you have got some doubt, ask him about what 

he meant and stop. Don’t try to put a lot of words in his mouth. I am not 
going to let the witness be up here, constantly having to accept your language, 
yes or no, and then have a long explanation. That produces confusion in 
the record, does not produce clear testimony. It is not fair to the witness, 
to be perfectly frank about. 

That is what I am trying to get at. He is here to say what he meant 

by his testimony, if you ask him the question. That is one phrase that I 
think every laWyer can S.sk. * * * * * ‘ * _ 
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1367 AFTERNOON SESSION 2:00 p.m. 

PRESIDING EXAMINER: The hearing is reconvened. 

Whereupon, 

GEORGE T. NAFF 

resumed the witness stand, and having been previously duly sworn, was 
examined and testified further as follows: 

CROSS EXAMINATION (Resumed) 

By Mr. Leventhal: 

Q. Mr. Naff, for a homely way of describing the policy setting in 
which you place the little inch as a products pipeline, would it be fair to 
say from the point of view of Texas Eastern that they feel they have a great 
deal to gain by going into this products pipeline business with the little 
inch and really very little to lose? A. Yes, sir. 

Q. Now we have explored some of the analysis of the fact that you 
have very little to lose, and the one point that I think I may need some 
further clarification on is your statement in transcript reference 1274 that 
either assumption of Exhibit 36 was unrealistic — the Examiner corrected 
me actually. 

My notes show 1274, but if I recall correctly it starts at 1273, lines 
22 to 23, and goes over to 1274, and you stated that each of these assump¬ 
tions was wholly unrealistic. 

MR. HARGROVE: I beg pardon, counsel, that is not his testimony. 

1368 MR. LEVENTHAL: In what respect isn't it his testimony? 

MR. HARGROVE: His testimony states "I regard it as unrealistic. " 
He didn't state it as a fact. He stated he regarded it as unrealistic. There 
is a considerable distinction. 

BY MR. LEVENTHAL: 

Q. And this was also the conclusion of the board of directors, was it 
not, Mr. Naff? A. Mr. Leventhal, I can't say that the conclusion of the 
board of directors was specifically directed to any figures of the char¬ 
acter set forth on Exhibit No. 36. They made that decision upon a broader 
basis, and Exhibit 36, as I see it, was used by us for the purpose of re¬ 
ducing it to what we regarded as almost the absurd. I do feel that the board 
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of directors, if confronted with the assumption shown on Exhibit 36, would 
join me in the statements I have made, sir. 

Q. And could you tell us on what basis you say that these assump¬ 
tions, in your opinion, perhaps also in the opinion of the board are 
unrealistic? A. Yes, sir. I would be glad to tell you that. It seems to 
me that it is beyond the realm even of argument to assume that a 20-inch 
pipeline, having a depreciated value of $45,000,000, and a cost of placing 
it in operation for products service of $14, 000, 000, for rough purposes at 
an investment of $60, 000, 000, couldn't earn better than operating expenses 
in the transportation of products when the reproduction of those facilities 
would require expenditures of over $100, 000, 000, and when, with all 
1369 due respects to the barge people, it appears more and more pipe¬ 
lines are becoming the favored method of transportating products and 
crude. 

Q. You were addressing yourself to page 2 of Exhibit 36 in your 
answer. A. That is correct. 

Q. And I ask you now as to whether that applies equally to page 1 
of Exhibit 36? A. It applies to page 1, and the only difference in the 
equality of the statement is that on page 1 we would have to earn interest 
and depreciation charges and I submit that that, too, is a reasonable 
assumption. 

Q. You would have to have a cash flow of $4, 400,000 from the 
products line business? A. I believe that is correct, sir. 

Q. Whey you say that is a reasonable assumption, though, , that 
must take into account the assumption in some setting, in some market, in 
some volume, is that correct? A. Yes, sir, but it makes the assumption 
that we would build up the business in competition with every known mode 
of transportation, including new pipelines, barges, trucks, trains and any 
other method of transporting products. 

Q. Well, for the purpose of clarifying the basis on which you say 
this is an unrealistic assumption, what does that assumption amount to in 
terms of the volumes that would be carried by the little inch of the products 
pipeline, that assumption on page 1? A. I can’t translate it into volume, 
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1370 sir, because we simply assumed income and we didn't assume volumes. We 
were making a test without respect to volumes, but with respect to income. 

Q. If I understand you correctly, then you are saying that the mere 
fact that this is a petroleum products pipeline, without regard to the vol¬ 
umes available in the market for transportation, is enough to show that it 
is unrealistic to believe it can't have a cash flow of 4.4 million — a 20-inch 
petroleum pipeline? A. I would hardly say that. 

Q. In what respect did I fail to include an element of an answer in my 
restatement of your answer? A. I will restate it so as to make it crystal 
clear, that the assumptioison page 1 and page 2 were made for the purpose 
of showing recoupment in the case of page 1, only of enough income to cover 
operating expenses, interest and depreciation. On page 2, only of enough 
income to recoup operating expenses without depreciation or interest, but in 
neither event were those two based on any specific volumes, but obviously, 
in our thinking, we had to have volumes in mind. 

Q. What volumes would you have in mind with regard to the assump¬ 
tions stated on page 1 which you regard as unrealistic ? 

1371 MR. HARGROVE: I object to the question. The witness has stated 
that the exhibit is not based on any volumes at all. What volumes the 
witness may have in mind for other purposes have no relation to Exhibit 
36. Exhibit 36 is not based on barrelage. It is based on assumptions as 
to revenues, and those revenues could be that amount on ten barrels at a 
higher price or a million barrels at a low price. It makes no difference. 

MR. LEVENTHAL: Let me ask you that question now, Mr. Naff, 
to see if Mr. Hargrove's objection to my question is in accordance with 
your thinking. 

BY MR. LEVENTHAL: 

Q. You wouldn't say it was a realistic assumption that you could 
carry ten barrels at a high price and yield these figures? That is absurd, 
isn’t it? A. It certainly is absurd. 

Q. It is then the fact that the figures that you have here on page 1 
of Exhibit 36, and which you say rest on an unrealistic assumption, you 
must have in your mind that that would rest on some assumption of volume 
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which you would regard as an unrealistic assumption of volume. Isn’t that 
a fact? A. I would think that is a fact, but I can't tell you what that 
volume is, Mr. Leventhal, for the reason Mr. Hargrove has stated, n am ely, 

1372 that we built up these two exhibits on the basis of minimum income, 
without respect in our thinking to volume. 

Now, in measuring the project from the standpoint of the health of 
the common stockholders of Texas Eastern, we obviously had volumes in 
mind and used them. 

Q. Mr. Naff, I think you made this clear before, but I would like to 
have it restated in case I didn't get the answer very clearly in my mind: 

If the Commission should determine that the Texas Eastern Transmission 
Corporation may not properly under the Federal Power Commission's 
methods and procedures and regulations and standards keep the benefit 
or retain the benefit of the reduction in the cost of service which, let us 
say, for purposes of assumption, for purposes of my asking this question, 
although I believe the figure is verified by Texas Eastern's exhibits, is in the 
order of magnitude of a million dollars per annum, it would then be a 
fact -- that the assumptions on page 1 of Hearing Exhibit 36 are such that if 
the product pipeline should yield revenues whose casi\ will over-cover de¬ 
preciation and interest, the total earnings of the Texas Eastern Transmis¬ 
sion would be increased only by some $400, 000. Isn't that correct? 

A. Assuming, Mr. Leventhal, your assumption regarding income, that is 
a fact. 

Q. That is an open question as of this moment. We don't know how 

1373 the Commission will rule on that. You must take into account that 
contingency. 

MR. HARGROVE: Let the record show that I tjy my silence do not 
agree in any respect with the figures quoted by Mr. Leventhal. 

MR. LEVENTHAL: You don't agree with what? 

MR. HARGROVE: With the figures quoted. 

MR. LEVENTHAL: That may be something that will be clarified later, 
but I don't understand in what respect --let me go back a moment: I would 
assume that you would not agree with my assumption that the Federal Power 
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Commission would prohibit you from retaining the benefit of the cost of 
service. You wish to retain that benefit, and you would certainly argue to 
the Federal Power Commission that you should be permitted to do so. 

MR. HARGROVE: My specific disagreement was with relation to 
some figure of a million dollars which you mention which I find nowhere. 

MR. LEVENTHAL: Is it not a fact that your Exhibit No. 3, Mr. 
Hargrove -- I don't want to be loading this record with unrealistic assump¬ 
tions, but I base this on your exhibit. Your Exhibit 3 shows that on the 
basis of a six and a half percent rate of return, the difference in cost of 
service is a little less than a million dollars before and after conversion, 
and that on the basis of six percent the difference in cost of service is 
$1,227,000. 

1374 MR. HARGROVE: It is correct the exhibit shows that, but your 
statement is not correct. 

MR. LEVENTHAL: Would you clarify for me in what respect my 
statement is not correct? 

PRESIDING EXAMINER: I don’t think we need to go into that, gentle¬ 
men. That is for your briefs. 

MR. LEVENTHAL: I don't understand — 

PRESIDING EXAMINER: There is no pending objection. Your ques¬ 
tion has been answered. Ask the next one. You can argue with counsel 
in the hall about it. 

BY MR. LEVENTHAL: 

Q. To revert to Exhibit 33, if the products line revenues should 
fall short of products line operating expenses, plus the amounts shown for 
depreciation and the amounts shown for interest by more than $400, 000, or 
let's say by more than $500, 000, it is a fact that the total earnings of the 
cost would be decreased? A. Yes, sir. I believe, Mr. Leventhal, you 
referred to Exhibit 33. 

Q. 36 is what I meant to say. I beg your pardon. And if I under¬ 
stand you correctly now you are saying that regardless of the volume 
assumptions that the company might handle on little inch products lines 
this is an unrealistic assumption? A. Yes, sir. 
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1375 PRESIDING EXAMINER: Well, again you put words in his mouth and 
he can't quite say "no", and the truth of the matter is he doesn't mean 
"yes", either, according to my construction, he couldn't mean "yes" actually. 

MR. LEVENTHAL: I mean to test the validity of his opinions on 
matter of policy. If he would like to explain it, I would be happy to have it. 

THE WITNESS: Mr. Examiner, I have simply assumed that I 
wouldn't be accused of making an absurd statement and, therefore, I 
applied the rule of reason to my answer. 

PRESIDING EXAMINER: I would, too, but it isn't quite what he 

said. 

MR. HARGROVE: The difficulty lies in the fact, Mr. Examiner, that 
he is using assumptions related to parallels with reference to an exhibit 
on which no assumptions of that type were made. It is totally unrelated. 

PRESIDING EXAMINER: Let's take one phrase. You used the 
phrase "regardless of volumes." He didn't say anywhere nor would he 
under any circumstances say that he is going to make a certain amount of 
money, regardless of volumes. All he said, and he said it four or five 
times now, just as clear as crystal, that it is not dependent upon some spe¬ 
cific volume that he can put his finger on; that the volumes could vary within 
limits. That is all he said, so you put words in his mouth, he doesn't want 
to answer "no"; yet when he answers "yes" it doesn't really mean what your 

1376 words are because they are not actually properly addressed to the 
factual situation he has already presented: He has made his estimates on 
dollars on the basis of some volumes necessary to produce that amount of 
dollars, yes, but exactly what they are he doesn't have in mind, and it 
might vary. 

As counsel also added, and suggested, and he adopted, it could be 
a substantial amount, higher than some other amount, at a lower figure, 
or a lesser amount than some other amount at a higherfigure and come out 
with the same net. It isn't regardless of volumes. It is without specific 
volumes and that is the fault, as I say, of cross-examination of a witness 
by trying to put words in his mouth, where he can't always every time pro¬ 
tect himself. 


BY MR. LKVENTHAL: 

Q. Now Mr. Naff, does the company intend to carry heating oils 
among the other products which will be carried in the little inch — 

PRESIDING EXAMINER: The witness is not going to testify as to 
the operation of the pipeline. 

MR. LEVENTEAL: I object to that. Is that a statement that my 
question is not to be allowed ? 

PRESIDING EXAMINER: That is correct. 

MR. LEVENTHAL: I have an objection on that. I will note an 
objection on that. 

1377 PRESIDING EXAMINER: This Commission has no authority over 
what it does with the pipeline in the oil field, in the oil business. That 
has been already over, long, long ago. 

MR. LEVENTHAL: Mr. Examiner, this is going to the point of 
whether this company may enter into a competitive and possibly conflicting 
business that this question is directed to. May I ask the question again? 

PRESIDING EXAMINER: Which question? 

MR. LEVENTHAL: I asked whether the little inch, as the petroleum 
products pipeline, will carry heating oils. 

PRESIDING EXAMINER: He is not going into what the line will do. 

We are not trying the pipeline for oil business in this case, because we 
have no legislative or other authority over the matter. He has already 
answered it, however. I don’t know why you want to go back. He said 
specifically he would carry heavy oils, if he didn’t get enough products. 

He has already said so but that doesn't mean we are going to cross examine 
on it and within ten minutes he has said so. 

MR. LEVENTHAL: I wasn't talking about heavy oils. I was talking 
about light oils, distillates., heating oils. 

PRESIDING EXAMINER: He said fuel oils. 

MR. LEVENTHAL: I mean specifically, number two, distillate oils 
in this question. 

PRESIDING EXAMINER: We are not going to cross examine the 
witness. He didn't testify on direct on it. There are only about six reasons 
why it is improper. Why argue about it? 
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1378 BY MR. LEVENTHAL: 

Q. Mr. Naff, is it correct that you have stated in another connection 
that you have been advised by Texas Eastern engineers, and operating de¬ 
partments , and that you have reported to the board that the products pipe¬ 
line is operable and economically feasible at an average daily throughput of 
approximately 100, 000 barrels ? 

MR. HARGROVE: I object to the question unless the place where the 
purported or alleged statement of the witness is shown to the witness, so 
that he may see the full statement which purportedly has been made by 
him, instead of just a quotation out of the air. 

MR. LEVENTHAL: All right. 

PRESIDING EXAMINER: If it will save you any trouble the Examiner 
is going to object on exactly the same line. You are still cross examining 
about the operation of the oil pipeline. We are not going to cross examine 
on that subject. 

MR. LEVENTHAL: So I needn’t bother -- 

PRESIDING EXAMINER: You can save yourself time because you are 
going to come out there and in fact your question itself was flying in the 
face of the statement the Examiner made a little more lengthy in order to 
help you than he needed to. 

MR. LEVENTHAL: In order to preserve the record against — 

I can get that later. 

1379 MR. HARGROVE: For the record, it may be shown that I would 
have made the same objection after having inspected the document if that 
was the nature of the statement in the document and it was irrelevant to 
the issues in this proceeding. 

1380 PRESIDING EXAMINER: Whether or not the Examiner would have 
stopped it, because the Examiner is not going to let any laxity overrun 
these boundaries of this case, which have been fixed from the beginning, 
understood by all, not accepted however, but they are gang to be 
enforced. 

If there is error there is going to be consistent error. 
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BY MR. LEVENTHAL: 

Q. Now I will ask you if it is accurate — if you are accurately 
reported in the Wall Street Journal by an excerpt which I hand to you by the 
Wall Street Journal for November 11, 1954? 

PRESIDING EXAMINER: Don't answer until I give you permission, 
and that will be after I find out where that is in your direct testimony. 

MR. HARGROVE: Mr. Examiner, basically and immediately I 
object to cross examination questions predicated upon an item appearing 
in a newspaper. That is no foundation for a question. 

Now if on the basis of information Mr. Leventhal has obtained from 
whatever source it may be, obtained — 

PRESIDING EXAMINER: I don’t care what a newspaper said — 

MR. HARGROVE: He can frame a legitimate cross examination 
question related to the issues of this case. That would be proper. I 
object to any examination based on an excerpt from a newspaper. 

1381 PRESIDING EXAMINER: The question has already been barred. 

Let's go to the next one. 

MR. LEVENTHAL: It has been barred? 

PRESIDING EXAMINER: Yes. That is not cross examination. 

That is something else. I don't know what they call it. 

BY MR. LEVENTHAL: 

Q. Mr. Naff, you stated that you reasonably believe that there 
would be a substantial earnings from the Little Inch as a petroleum 
products pipe line? 

PRESIDING EXAMINER: That has been testified to, or the whole 
idea about it. That is as far as we are going. The question is repetitious 
he has already done so and we are not going any further. The wouldn't 
have said to the Commission as a matter of proposing that they build this 
other line, they wouldn't have said any of these things that surround in 
any manner this question unless they believe it, and they have said so a 
dozen times on this record and this witness has said so many times so the 
question is repetitious, and we are not going any further. 
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MR. LEVENTHAL: I want to ask in detail about that question, to ask 
whether that question is based — that assumption which was part of the 
policy foundation testified to by you in direct, is based upon an assumption 
of a daily through-put for the products line of approximately 175,000 
barrels ? 

1382 MR. HARGROVE: I object. 

PRESIDING EXAMINER: Objection sustained. 

MR. LEVENTHAL: Exception. 

PRESIDING EXAMINER: I realize this is getting pretty thin now. 
Let's get through. You have just about exhausted this subject. 

BY MR. LEVENTHAL: 

Q. Will Texas Eastern be engaged in promoting the demand for its 
service as a petroleum products carrier ? 

MR. HARGROVE: I object. 

PRESIDING EXAMINER: Same objection. Please don't keep putting 
your head on the wall. You are just wasting the time of the hearing. You 
are surely shrewd enough to know that that falls within the direct line of 
objection and is there actually contemptuous of the forum to attempt to con¬ 
tinue. I mean that seriously. Any lawyer who continues a line of questions 
before any judge where the judge has made it absolutely clear, is im¬ 
mediately placing himself in contempt of that judge. You know that. 

MR. LEVENTHAL: I — 

PRESIDING EXAMINER: I am not going to have that sort of thing. 

Turn to another line of inquiry. Otherwise, you will be through. 

MR. LEVENTHAL: I am going to turn to another line of inquiry at 

1383 this point, in accordance with that instruction, but would like to 
state for the record that I will appeal to the Commission, starting with the 
Examiner's — 

PRESIDING EXAMINER: Don't worry me with what you are going 
to appeal to the Commission. That is their worry. I am doing my job 
the best I know how, fairly and honestly and your threats to appeal don't 
bother me a bit. 

MR. LEVENTHAL: It is certainly not a threat, I am merely advising 
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PRESIDING EXAMINER: It is the sixth time. Go ahead. You are 
going to appeal to the Commission, so appeal to the Commission. That is 
always your right. 

BY MR. LEVENTHAL: 

Q. Mr. Naff, you have stated that one of the policy bases for your 
proceeding with this conversion project is the fact that it is more ad¬ 
vantageous with respect to future expansion of the Texas Eastern System 
from a gas service viewpoint overall? A. Yes, sir. I did. 

Q. For purposes of exploring what your assumptions are as to the 
value, or the importance of that consideration, would you state what the 
rate of growth has been, the average rate of growth has been, for Texas 
Eastern in terms of gas demands supplied by the company? A. When 
Texas Eastern originally powered up the Big and Little Inch Lines, they 
1384 had a capacity -- 

PRESIDING EXAMINER: I would like to shorten this as much as 
possible. The Commission is fully aware of this and you could be, too, 
if you would just take the published orders of this Commission and follow 
them down. They are already public knowledge so make it very short, 
please. 

THE WITNESS: — had a capacity of 430 million cubic feet per day. 
Let’s say that was in the latter part of '48. The present capacity is 1 
billion, 2 per day without regard to deliveries under our Texas Eastern, 
Pen-Jersey contract. 

I believe that will give you the average, Mr. Leventhal. 

BY MR. LEVENTHAL: 

Q. That is over a period of six years, or 5 years? A. Yes, sir. 

Q. Which amounts to an average increase of about 160 million cubic 
feet per day, per annum, on the average? A. I believe that is correct. 

I haven't made the calculation, but I think that is right. 

Q. And what rate of growth are you anticipating for the future in con¬ 
nection with your policy, in terms of demand upon the Texas Eastern for 
gas service, in connection with this policy reason for assisting that 
expansion? A. From 50 to 100 million feet per day, per year. 
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Q. Now, Mr. Naff, you state that you have from time to time — 
referring to transcript 1256, Mr. Naff -4 in which you are referring to the 

1385 possibilities of expansion on the Kosciusko line. You state that you 
have from time to time worked with your engineers on that subject, and 
then you say — I may not have it in correct order, you say that you believe 
that the studies are in this record to show that that can be done at a fairly 
constant rate per Mcf. 

Were you referring to Exhibit 33 introduced by Marvin as reference 
to that statement? 

Do you have a copy of that, Mr. Hargrove? 

THE WITNESS: If you will pardon me, Mr. Leventhal, I don’t think 
you will need the exhibit. I was referring to no exhibit. I was referring 
to my reading of the transcript, where it seemed to me that evidence had 
been introduced that the capacity of the line from Kosciusko eastward 
could be stepped up to, as I recall it, 300, or maybe it was 400 million 
feet a day more than its present capacity. 

PRESIDING EXAMINER: It is 274 rounded out to three as one of the 
hypotheses which we cross examined on for a day or more which probably 
shouldn't have been. It is not what is before the Commission. We have 
already been into that. We are not going further into it. 

This Witness is not testifying on that subject. 

MR. LEVENTHAL: It is part of the policy basis for the application. 

PRESIDING EXAMINER: He has stated his reason for it. He thinks 
that and he tells you why. 

1386 BY MR. LEVENTHAL: 

Q. I call your attention, though, your statement on direct, unless 
you have not been correctly quoted, states that, "These expansions can be 
done at a fairly constant rate per Mcf. " 

And I call your attention to the fact that it is evident on the face of 
this exhibit that the expansions would not be at a constant rate, but would 
be at a highly variable rate. Does that change — 

PRESIDING EXAMINER: That is argument for the witness. 


BY MR. LEVENTHAL: 

Q. Would that change your thinking in terms of the policy of this 
matter? A. Not at all. I call this fairly constant rate. It is just a dif¬ 
ference in opinion. 

Q. Well — 

PRESIDING EXAMINER: In any event the Commission will determine 
whether it is constant in their expert knowledge of this field. 

BY MR. LEVENTHAL: 

Q. Mr. Naff, would you state the purposes of exploring the policy 
that you set forth — would you state that it was a constant rate, if I were 
to tell you that the testimony shows that from a rate in terms of cents per 
138 V we would have at the present time on the Kosciusko l ine, 15. 8 cents 
as the cost, that the construction applied for in Docket G-2503 would be 
9. 6 cents, that the additional 100 million feet would be 18 cents, or almost 
double that, and that the further addition of 184 would be 13.9 cents? 

PRESIDING EXAMINER: All you are doing is laying a basis for your 
argument in your brief. 

MR. LEVENTHAL: I am asking whether the fact that that variable 
rate would affect his policy — 

PRESIDING EXAMINER: Do you want to change your answer? 

THE WITNESS: No, sir. 

PRESIDING EXAMINER: Let's go ahead and get another question. 

Write your brief later. You can argue that it doesn't look constant 
to you. . 

BY MR. LEVENTHAL: 

Q. When you state you discussed this with your engineers, did you 
discuss it with Mr. Goodrich? A. Yes, sir. 

Q. And with Mr. Marvin? A. Yes, sir, Mr. Marvin was there. 

I don't want to give you the impression that this was so casually handled 
that I discussed it just once at all. We discussed it many times, and as I 
stated in my direct testimony, we went up in our discussions to a total 
1388 capacity of 800 million feet per day, and we were able to show what I call 
and still call a fairly constant rate per Mcf. 
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Q. And the discussions with Mr. Goodrich and Mr. Marvin were 
based upon estimated of the type shown in that exhibit? A. I do not, sir. 

I have no idea whether this exhibit was the basis of those discussions. 

Q. I would understand the exhibit would have been prepared later 
for this hearing, but that type of estimate shown in that exhibit? 

A. Well, surely it would have been the type of estimate of that character, 
yes, sir. 

Q. And in your opinion would calculations of that type, based on that 
kind of an abstract engineering approach, would that be appropriate for re¬ 
sponsible men to take into account in planning policy on issues of importance? 
A. Surely. 

Q. Now you testified that tying together the two southern points of 
your system where you purchased gas is an operational necessity. 

I refer you to page 1262 of the transcript. A. Yes. 

Q. The last line on the page. You would regard that as an over¬ 
statement, wouldn't you, Mr. Naff, really? It is called an operational 
necessity. 

1389 PRESIDING EXAMINER: Let's don't now. He has spent three 

pages, beginning at 1254, working on that very first point, and he already 
said, "Operational flexibility" as a synonym of the other, so you are not 
really cross examining on the spirit of his testimony, to play around with 
the words. 

BY MR. LEVENTHAL: 

Q. Did you mean by operational necessity only the same thing as you 
later mean by operating flexibility? A. Yes. 

PRESIDING EXAMINER: I am going to have to rule that this is all 
repetitious if you don't get some meat here, because we haven't gotten 
a thing in the world in the last half hour, not a thing. 

I am going to have to put a limit on this. There is just a limit to 
which you can chew over the same cud. 

MR. LEVENTHAL: I have a point to make here which I will have to 
let go until after the recess, because it requires a reference that I can't 
put my finger on at the moment. 
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PRESIDING EXAMINER: We are going to be through pretty soon, 

Mr. Leventhal, you and I, on this cross examination. 

MR. LEVENTHAL: Now — 

PRESIDING EXAMINER: I am saying this at a time when there has 
already been practically the entire day spent, except what was wasted, on 
just this one thing, which I assure you would not — and what has been ob¬ 
tained could have been obtained legitimately in less than two hours and I 
am saying it at a time on the record when anybody else can read it and 
1390 evaluate it, so I am not sticking my neck out. I am doing some 
evaluation which is my job and anybody else can look at it and test it, so 
we are just about through. 

Now get into something that has some meat if you want to get it. 

BY MR. LEVENTHAL: 

Q. Mr. Naff, as the policy officer of the company, do you take an 
active role in regard to the gas purchases of the company? A. Yes, 
sir, Mr. Leventhal, and if you mean do I attempt to negotiate the purchase 
contracts the answer is no, but I follow the gas purchases very, very 
closely. To my way of thinking, that is the life blood of the business. 

Q. I recall that there was testimony by Mr. Adams when I was 
asking him about the gas purchase contracts which indicated that that was 
a fact, and without being — I am not going to hold you responsible in any 
way for individual contract, believe me, Mr. Naff, but in general you are 
aware of the amounts of gas being purchased and where they are being 
purchased and roughly the prices being paid? A. That is correct. 

Q. Now, I am not clear in my mind as to the basic provisions of 
your gas purchases from United at Longview. Do you recall what the 
1391 amounts involved in that acquisition are, and the prices? A. It is 142 
million feet per day maximum. The price at the present time is being 
fixed, I believe, at a new price. I think the hearing is going on today 
if I am correct. It is a demand and commodity price, and I don't happen 
to have the figures in mind. 

I believe originally, before this change, that the demand charge was 
65 cents per Mcf per month and the commodity charge, 9 cents, but I 
could be wrong very easily. 
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Q. And you say it was 142 million cubic feet per day maximum. 

What is the amount that you are obligated to pay? A. As the rate schedule 
was in existence before, before this new one came in, we only had to pay 
the demand charge on that amount and didn’t have to take a foot of gas. I 
understand that the new filing contemplates we will take either 72 or 75 
percent, I have forgotten which — 

PRESIDING EXAMINER: There is testimony in there three times on 
this very subject. In addition to that, on page 241, where you were going 
into the gas supply question, a ruling was made that, "Gas supply of this 
company is not at issue in any way in this hearing", and the reason was 
stated on page 247, "In view of the fact that there is no increase in gas 
purchases, no increase in gas sales ...", Staff Counsel raised the ques¬ 
tion as to why you went into it. You dropped it at that time. Let's drop 
it now. 

1392 MR. HARGROVE: That particular contract is in evidence also as an 
item in this, that rate schedule of United’s is in evidence. 

PRESIDING EXAMINER: And explains itself and is the best evidence. 
Let's get to something else. I am sorry to have to do this, but if you don’t 
do your work, I will have to help you. 

BY MR. LEVENTHAL: l/ 

Q. Your testimony was that your current status of being overbought 
in relation particularly to your volume of sales is prudent. A. Yes, sir. 

Q. And I take it from that — let me ask you this -- 

PRESIDING EXAMINER: Let me cite the page to him. 1282. All 
I want to know is whether he is going to change his testimony. That is all 
that is going to come out of this because he has already fully explained it, 
unless you will point out why. All you are going is asking him what he 
testified to which is already on the page here. Anybody can look at it. 

BY MR. LEVENTHAL: 

Q. The extent to which you are overbought now is not a matter 
that gives you such concern as to warrant the expenditure of $85 million 
to correct that condition, isn’t that correct? A. That is certainly 
correct. 
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Q. To the extent that you have excess gas in Texas, in your Texas 
1393 sources, you could purchase that gas from the field. I am talking 
about field gas at the moment. You could purchase that gas from the 
producers, and merely reduce your take from United at Longview. Isn't 
that correct, Mr. Naff? A. We could do that, formerly we could have 
done it all the way. By that I mean we could have completely reduced our 
takes from United at Longview, simply by paying the demand charges. 

Now since the new rate schedule has come in, we could reduce it 
by whatever the amount is, either 25 or 28 percent. I have forgotten 
which. That is correct, though. 

PRESIDING EXAMINER: That is repetitious. It has already been 
in testimony about three times. 

BY MR. LEVENTHAL: 

Q. Mr. Naff, you stated that — 

PRESIDING EXAMINER: Let me, before you get started, tell you 
what we are going to do. We are going to give you a chance now for five 
more questions and if they are repetitious, you are through. You have 
got to call a halt somewhere. There is no use sitting here all day and 
having the same stuff that is already on the record three or four times. 

I will give you a recess right now if you want it. 

MR. BRUNNER: I think it might be well to take a little recess at 
this time. 

1394 PRESIDING EXAMINER: We will recess at this time so we can get 

some stuff instead of a lot of repetition and re-hash. 


(Whereupon, at 2:50 p. m., the hearing was recessed until 3:08 p. m.) 

PRESIDING EXAMINER: The hearing is reconvened. Let’s proceed 
with the cross examination and get through. 

BY MR. LEVENTHAL: 

Q. Mr. Naff, at the present time, what is the state of your receipts 
from United at Longview? What are the amount of your receipts from 
United at Longview? A. Currently? 

Q. Yes. A. I would think that they were fairly close to the 142 
million, but I am engaging in guesswork. The reason I would think that is, 
we are in the midst of the winter season right now. 

Q. Do you now have excess gas, excess field gas from Texas on 
your system? A. Yes, sir, we do, but we work out that exchange arrange¬ 
ment with United, to the extent that at the year end, of 1954, we had accrued 
no take or pay for obligations. By that I mean we had no obligations to pay 
for gas that we had not taken. 

Q. In terms of flexibility, it would be possible for you to acquire 
additional amounts of gas from the fields in Texas, and swing on the United 
1395 contract at Longview, isn't that correct? A. To the extent that 
we have that flexibility, yes, which I think is somewhere in the neighbor¬ 
hood of 2 5 or 28 percent. 

Q. I refer to the conversation that you had with Mr. McGowen, Pres¬ 
ident of United, concerning possibility of additional deliveries in the range 
of 150 to 200 million additional cubic feet per day at Kosciusko. 

In what connection were you holding this conference with him? Is 
that-the amount of gas you wanted to purchase immediately or for delivery 
next year? I didn't understand the basis for the conversation. A. I had 
in mind I would abide on any basis that Mr. McGowen was willing to sell 
it. In other words, we would have obligated ourselves to take it immediately, 
though it would fit into our program a little better to wait a few months, but 
I was anxious enough to get that particular gas to take it on the terms that 
he would have given us. 

Q. And did he refuse to give you any gas or was it a matter of differ¬ 
ent terms or different limitations of periods than those you were willing to 
accept? A. No, sir. He refused to give us any gas. 
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Q. Did you call to Mr. McGowen's attention the telegram which he 
sent to Mr. Reginald Hargrove and which was introduced by Texas Eastern 

1396 into the record in Docket E-1012 at page 1317? It is a very short 
telegram. I can read it more simply. It is a telegram — 

PRESIDING EXAMINER: I think you had better show that to counsel 
before you put it on the record. I don’t know why you should use this as any 
basis of examination. 

MR. HARGROVE: I recall the telegram. 

THE WITNESS: I do, too. 

MR. HARGROVE: I would like to have the date of the telegram appear in 
the record also. 

MR. LEVENTHAL: The testimony of Mr. Hargrove is September 
20, 1950, I believe, and he says, "The telegram that was sent to me 
yesterday by Mr. McGowen —" 

MR. HARGROVE: That would be September 19, 1950. 

MR. LEVENTHAL: ”. . . confirming his willingness to supply an 
additional 35 million feet per annum ..." 

PRESIDING EXAMINER: We don't go any further with that. 

BY MR. LEVENTHAL: 

Q. Did you call that to Mr. McGowen's attention? 

PRESIDING EXAMINER: We won't go further with that. You are 
stiH in the gas field and that is not an issue in the case. In addition to 
that, it is four years earlier. We just won't go any further. 

MR. LEVENTHAL: Mr. Examiner, this was testified to by the wit¬ 
ness as part of the basis upon which he is presenting this matter as a policy 

1397 matter. He says he can't get the gas from United at Kosciusko. I 
am trying to explore the validity of that assertion. 

PRESIDING EXAMINER: Validity? Do you doubt he told the truth? 

MR. LEVENTHAL: I doubt whether he made a strenuous effort to get 
the gas. 

MR. HARGROVE: Let me make one point clear — 

PRESIDING EXAMINER: You don't need it anyhow. The gas supply 
issue is not at issue. 
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MR. LEVENTHAL: It is the foundation of the conversion project, 
since they will have access to more gas supply. 

PRESIDING EXAMINER: It isn't the foundation. It is simply one of 
the possible results. The commission can take judicial notice of that. 

It goes through fields of which we are fully aware. We are not going any 
further into why Mr. McGowan didn't want to sell the gas at this time. 

He didn't get any more gas. On the one hand you cross examine 
why does he overbuy, and the other hand, you cross examine why didn't 
he get more. 

It just doesn't bear and it all is in the same subject of the supply 
of gas which is not at issue in this case. That is one of your questions. 

Now go ahead. Get another one. 

MR. LEVENTHAL: I except to the Examiner's ruling. 

BY MR. LEVENTHAL: 

1398 Q. Do you have any assurance that gas supplies will be available 

to you in south Louisiana or south Mississippi when you construct the new 
line? A. None. 

Q. This is a speculative matter then as far as you are concerned? 

A. Yes, sir. We are in the same category as anyone building a pipe line 
into a promising gas area. 

Q. Isn't it a fact that most of the reserves in that area have been 
already acquired by other companies, most of the known reserves in that 
area have already been acquired by the companies? A. I would say that 
is correct, if I understand what you mean by the word acquire. You mean the 
reserves have largely been dedicated to pipe line sales? 

Q. Yes. A. I would think most of them have, but I direct your 
attention to the fact that discoveries are coming in at a very rapid rate 
all along the coastal area, particularly of Louisiana. 

MR. BRUNNER: When you speak of known reserves, are you think¬ 
ing in terms of tested reserves? 

THE WITNESS: Yes, sir. 

BY MR. LEVENTHAL: 
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1399 Q. With respect to any additional gas that you might be able to get 
in Texas, will you advise us of the amount of gas that is available, and at 
what cost it could be delivered to Kosciusko for routing through the Kos¬ 
ciusko line? A. That is a tremendously large order, Mr. Leventhal. 

PRESIDING EXAMINER: This man is not the supply witness, even 
if supply were involved here. You had to supply a witness on the stand. 

He went into this very subject. You could have cross examined him on 
that subject. 

MR. LEVENTHAL: I believe that you stated that the policy — due 
to the fact that the policy witness was put on last rather than first, the 
exploration of these matters in terms of policy, had to be first. 

PRESIDING EXAMINER: It has been explored sufficiently. I will 
make that ruling, in the light of this case and the matter involved, the 
matter of gas supply, has been sufficiently examined upon thoroughly, from 
all witnesses. 

BY MR. LEVENTHAL: 

Q. How much would it cost to get gas wherever available, say at 
Beaumont, to Kosciusko? Do you have any idea? A. Yes, I do have 
ideas. I would say that the initial amount, assuming we are permitted 
now to build the 24 inch line from Beaumont area to Kosciusko, by the 
mere addition of compression, a rather nominal amount — and when I say 
nominal amounts, I admit they are large, but not large compared to the 

1400 program we are talking about here, we could carry somewhere in the 
range of 100 million to 150 million additional feet through that 24 inch line. 

I don't have in mind the estimated cost per Mcf of carrying it, sir. 

Q. That would be an important factor in order to determine whether 
or not it would be advisable to swing against the United contract with Kos- 
cuisko, would it not, Mr. Naff? A. Yes, sir. 

Q. It might not be appropriate for the company to swing it, if it 
cost, say, 10 cents per Mcf to get it over to Kosciusko? A. I would 
say that is certainly a fair statement, Mr. Leventhal. If it cost 10 cents 
per Mcf to haul gas from Beaumont to Kosciusko, despite your thinking, I 
would be back on Mr. Gowen's doorsteps again. 
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Q. Mr. Naff, I am puzzled by the fact that Mr. McGowen is reported 
by you as unwilling to sell gas to you at Kosciusko, since I would have as¬ 
sumed that the contrary would be the case. 

I would like to ask you a couple of questions testing whether there may 
not be some conditions of that refusal which could be readily modified. 

Did Mr. McGowen state that he was not selling gas to anyone, or 

1401 that he would sell it to others, but would not sell it to you? A. Mr. 
McGowen stated first that before he made a sale of gas to a pipe line com¬ 
pany that required certification before the FPC and required his putting on 
a full reserve showing with respect to his natural gas reserves, he would 
assure me that he would have to have a market for much more than 50 or 
100 million feet of gas. 

Secondly, he stated that he felt that his needs in that area were such 
that, to use his own expression, he had never been able to stay on top of 
his Mobile market. And that he would not be willing further to compound 
his difficulties by making the commitment to sell us additional quantities 
of gas at Kosciusko. This discussion with Mr. McGowen was not only a very 
serious discussion, but a very lengthy one. 

Q. And I call your attention then to the fact that you are coming — 
when you came before the Commission — by you, I mean Texas Eastern, 
and not you personally — in 1950, and the question was raised by Staff 
Counsel as to the adequacy of your showing of reserves, in view of pos¬ 
sible increased needs over and above the contract figure for 1957 and later 
years, your answer and the telegram of Mr. McGowen was that United 
would supply it to you. 

PRESIDING EXAMINER: You don't need to pay any attention to that. 

1402 It has no relevance to this case or bearing on it. Go to some other 
subject. 

MR. LEVENTHAL: It seems to me to be the heart of the matter or 
one of the important questions. 

BY MR. LEVENTHAL: 

Q. Did you raise the question with Mr. McGowen as to whether you 
might be able to give gas to him in Texas and that he would deliver gas 
against that to you in Kosciusko for some charge? A. I don't recall 


that I did, because of the answer that he had given me about his Mobile 
market situation. 

Q. Mr. Naff, when did this conversation with Mr. McGowen take 
place? 

PRESIDING EXAMINER: That is in the testimony already. Please 
go to some other question. That is again, repetitive. 

BY MR. LEVENTHAL: 

Q. Mr. Naff, you referred to the Little Inch as a relatively small 
diameter gas pipe line, transcript reference 1257. 

PRESIDING EXAMINER: It is a 20-inch line. Every body knows 

that. 

BY MR. LEVENTHAL: 

Q. You are making on the Little Inch Line at the present time the 
full amount which the Federal Power Commission in its current rate 
order permits you to make as a rate of return on investment, isn't that 
1403 correct? A. I certainly hope it is correct. 

Q. Is it your position that the Little Inch has an unreasonably high 
operating cost as a gas line, because it is a 20-inch gas line? A. No, 
sir. It is my position, and I thought I made it clear in my direct, that 
generally speaking, if you have the demand and the capacity at the other 
end of the line, the larger the diameter, the more efficient the carrier 
is. For that reason, the 30 inch is to my way of thinking a much more 
efficient carrier than the 20. 

Q. That would be in terms of the operating cost? A. That is 

right. 

Q. But the Little Inch having been depreciated from its original 
cost, might have a lower fixed cost per unit than a new larger diameter 
line, isn't that correct? A. That could be true very well, sir. 

Q. Mr. Naff, trying to eliminate what may have been an issue 
interjected in the case by one of your witnesses earlier, is the company 
planning this conversion or putting forward this conversion because of 
an inability to provide fully adequate gas service on the Little Inch Line 
in any way? A., I am afraid I don't understand your question. 
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Q. Let me give you some of the background for it and then I will 
repeat the question. 

1404 One of your witnesses, Mr. Marvin, testified to a certain number of 
gas service interruptions on the Little Inch Line. He bunched together 
those that have been before and after the Beitel Institute test, but he did 
testify to that subject and I know that engineers tend to be perfectionists, 
although I realize you have an engineering degree — I am not addressing 
that matter to you. 

As a lawyer and executive you would be able to distinguish between 
what is important to your company and what is unimportant to your company, 
and I am asking whether in this setting this conversion project is in any 
way based by you upon your inability to provide fully adequate gas service 
upon the Little Inch Line as a gas line? A. No, sir, it is not. I am 
familiar with Mr. Marvin's testimony. I will not agree with what apparently 
is your interpretation of it, but I wouldn't quarrel with you over that at all. 

I will simply say this: That the Little Inch renders adequate service, we 
have had very few breaks since we went into our rehabilitation program. We 
have what the boys in the operating and engineering department call a "bottle¬ 
neck or two” along that line, which could be cured rather easily. 

That has influenced me at least some in my thinking about the recon¬ 
version program. 

Q. The bottleneck between Castor and Littlerock, for example, was 

1405 no part of the reason for you to enter this conversion project? A. Not 
for me. I regard it as deminimus. 

Q. You speak for the company when you say that? A. Yes, sir. 

PRESIDING EXAMINER: I want the record to show that question 
was beyond the direct scope of examination of this witness. You are now 
examining on Mr. Marvin's testimony. Let's don't go into the other wit¬ 
nesses. 

BY MR. LE VENT HAL: 

Q. You stated that it was not — one of the things that did concern you 
was the difficulty of expansion of volumes on the Little Inch Line, but isn't 
it a fact that you have substantially expanded volumes on the Little Inch 
Line below Castor? A. On the Little Inch Line below Castor? 
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Q. Yes. A. Yes, sir, we have. 

Q. It is about 450 million feet a day there, isn't it? A. No, sir. 

I think you are adding two figures together. The Little Inch below Castor 
would carry in the neighborhood of 175 to 200 million feet to Castor. 

Q. And there is a loop there, isn’t there, so that the whole system 
carries about 450? A. I don’t understand your 450, sir. 

PRESIDING EXAMINER: Let’s get the facts. Let's don’t ask him 

1406 specific questions based upon your misunderstanding. If you are going 
to ask him questions, at least get the record and use it instead of asking 
constantly and consistently throughout your examination questions that are 
not based on the testimony, that merely call for contradiction of the wit¬ 
ness by you and, therefore, wasting the time of the hearing. That is 
worse then repetition. It is repetitious in that it is, first, of all, repeat¬ 
ing what he has already testified to except that it then turns it around and 
misstates to the witness the testimony given to him and, of course, that is 
double or triple repetition. 

Now, you are just about at the end of your cross examination, Mr. 
Leventhal. I am both carrying the watch and the number of questions. 

You have not made any ground. You are not getting any facts, you are not 
producing a record. Your status in this hearing is that of a person whose 
participation may be in the public interest. What is going in this record 
isn’t in anybody's interest, including your own clients. Therefore, the 
process is going to stop very soon. Get yourself squared around and get 
a few questions that have some real bearing on this case, get them asked 
and answered because you are going to be through in a few minutes. 

BY MR. LEVENTRAL: 

Q. Mr. Naff, the data which I believe are attached to the application 

1407 show that — I think this is also in the hearing exhibits -- show that 
even without conversion, Texas Eastern is projecting income, say, for 
1959 of about 6. 53 per cent on investment, the figures being utility income 
shown — this is without conversion — of $19, 897, 000, and the rate base 
being $304, 000, 000. 
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PRESIDING EXAMINER: Show me where his direct testimony relates 
to this matter. 

MR. LEVENTHAL: I am exploring — 

PRESIDING EXAMINER: I realize you are. That is just what I am 
trying to stop. I am trying to get cross examination instead of general 
exploration, so show me where it comes within his direct right quick. 

MR. LEVENTHAL: You purported to state the policy reasons — 

PRESIDING EXAMINER: Will you respond to the Examiner's question? 

MR. LEVENTHAL: These figures are not in his direct. 

PRESIDING EXAMINER: Fine. Then he will not be further bothered 
with them in your cross examination. 

MR. LEVENTHAL: Objection. 

PRESIDING EXAMINER: We are not going into — 

MR. LEVENTHAL: Exception. 

PRESIDING EXAMINER: — all of the exhibits of every witness in this 
case merely because he is labelled as a policy witness. He is exactly like 
1408 any other witness. He has stated the policy of the company. You can 
cross examine him on the policy of the company, but that stiH does not take 
him out from the basic rule that he must be cross examined within his 
direct testimony. 

m 

Now, why I have to talk ABC law, I don’t know, except in the extreme 
effort to show that my rulings are both patient and reasonable. 

MR. LEVENTHAL: I don't think they show that, Your Honor. I 
think you are unduly restricting my cross examination. 

PRESIDING EXAMINER: I think so, and I want the record to show it. 

If you did think so, you would perhaps change your tactics. 

MR. LEVENTHAL: Mr. Examiner, I can't put my — oh, yes. 

BY MR. LEVENTHAL: 

Q. Mr. Naff, upon inquiry by Mr. Brunner, starting at page 1288, you 
indicated that definite information with respect to the undertaking of the sale 
of the preferred stock would depend upon the speed, inter alia, of the law 
suit now pending brought by the barge operators against the Texas Eastern 
Transmission Corporation now pending in the Federal Court. 
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Is it a fact, Mr. Naff, thatyou cannot now say in the absence of a 
definitive determination of that law suit when, if ever, the commitment 
of the preferred stock would become effective? A. I think that depends 
exclusively upon the opinions that we would obtain from counsel, if the „ 

1409 suit is still pending at the time we seek to get those commitments. 

PRESIDING EXAMINER: Actually you haven't got any commitments 
right now, have you? 

THE WITNESS: None whatsoever. 

PRESIDING EXAMINER: So it indicates that when they become firm, 
it is just a case you haven’t got any or haven't tried to get any yet? 

THE WITNESS: We haven't had negotiations. ^ 

PRESIDING EXAMINER: That is perfectly clear in the record, and 
clear in the next answer after the one you discuss. 

BY MR. LEVENTHAL: 

Q. Is it fair to say that in view of the fact that that litigation is " 

pending and is not concluded one way or the other, that you have no basis 
for saying to the Commission at what time you would be able to get the 
preferred stock commitment? A. No, sir. It is not fair to say that. 

Q. Why not? A. That litigation was pending, and we re-financed « 

the Triangle Pipeline Company in the face of that litigation, with an 
opinion of counsel to the effect that the litigation was without merit. 

MR. HARGROVE: Will the record show that Triangle Pipeline is 

-4 

also a defendant in the same action to which the question referred, 

1410 Triangle Pipeline and Texas Eastern are co-defendants in that action? 

MR. BRUNNER: May I ask, Mr. Hargrove, what bearing that 
has upon the question of the consummation of the law suit and the under- * 

taking for obtaining the commitment with regard to the sale of the preferred 
stock? 

MR. HARGROVE: Mr. Naff just testified that he re-financed 
Triangle Pipeline in the face of the litigation, and since Triangle Pipeline 
is a co-defendant in the suit, he feels justified in feeling that there would 
not necessarily be a stumbling block in financing of Texas Eastern. , 


■4 
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MR. BRUNNER: I just want to make sure. 

BY MR. LEVENTHAL: 

Q. Is it your position that as a policy matter, if there are two 
equally efficient ways of rendering service in terms of cost of service, 
and there were no saving in the cost of service, that it would be desirable 
from a policy viewpoint to make an investment which would increase the 
fixed costs, but reduce the' operating costs so that the company could make 
more money from its overall investment in gas service business? Do I 
make myself clear in my question, Mr. Naff? A. I think I know what 
you are driving at, sir. 

Q. It wasyour fourth point, that you were not only able to do this 
expansion either at a decrease in service or with no increase in service — 
in cost of service — but that there would be or you would have at the same 

1411 time the ability to derive more revenues, and I ask you whether you meant 
by that, or do I understand you correctly to mean, that where you can have 
a suggestion of service without a decrease in cost, but with an increase 

in investment and, therefore, in revenues, that is desirable from a policy 
point of view for the company? A. Yes. That is one of the anomalous 
things about rate base, rate making. There is a situation and one of the 
very few I can think about where both the customer and the company can 
have their cake and eat it, too. 

Q. Isn’t it a fact that in any new enterprise you make a risk when 
you make an investment? The matter may not come out as you plan it 
to be, construction, etc. A. I will concede that. 

Q. So that you would under your own premise require a substantial 
benefit to yourself in order to justify that risk? A. Only the benefits 
commensurate with whatever the risk might be. Engineering as to its own 
construction are very accurate these days and one of the unknowns and 
probably the only unknown of any merit at the present time is weather. 

Q. In terms of the ease of expansion — pardon me. I withdraw that. 

PRESIDING EXAMINER: Will you keep moving along, please? 

1412 These intervals of one to two minutes each is not getting us anything on 
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the record. 

BY MR. LE VENT HAL: 

Q. Mr. Naff, I would like to suggest to you that when you said that, 
in your direct, or perhaps it was more accurately on a question by Mr. 
Brunner that you thought that the Commission should leave it to you to 
decide about the pending law suit -- that you would take your risk on the 
pending law suit — that what you really mean by that is this: that if the 
law suit — if you are successful in the law suit you will be able to proceed 
with your plan, but that if for some reason you do not now anticipate you 
should lose in the law suit and havetO abandon your products line operation, 
or proposed operation, you could always come back to the Commission and 
say it is better to certificate this little inch line for gas service rather 
than let it be idle, and that, therefore, you are really not risking anything 
by proceeding with the matter of the law suit held in abeyance. Is that a 
fair statement? A. No, sir. I have read my answer to Mr. Brunner and 
I wouldn't change a word in it, sir. I meant what I said and exactly what 
I said. 

PRESIDING EXAMINER: Which hasn't any bearing on what he said. 

I read it, too, while he was talking. We are getting worse and worse, 

Mr. Leventhal, instead of better. I assume you must be getting to the end. 

1413 I would like to suggest to you strongly. 

BY MR. LEVENTHAL: 

Q. Mr. Naff, you have testified as to the policy considerations 
which you believeto have warranted the company in proceeding, or at least 
in attempting to proceed with this conversion project. Have you also put 
into the scale the fact that the nature of the conversion project is such that 
it will decrease the use of Joaquin Longview which has only recently been 
constructed by the company? A. I doubt seriously that is a correct 
conclusion. 

PRESIDING EXAMINER: Let's don't go into that. He didn't testify 
as to that. You can sit there and I suppose if you had enough help and 
think of a thousand things that he might possibly say "no" to. Some of 
them "yes" to, but he didn't testify as to any such thing. You are beyond 
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the scope still. The last question was. I am going to give you just really 
three more questions now. That is the answer. I regret very much I am 
having to do this, but if you can't make up your mind when to quit harass¬ 
ing this record, I will have to tell you. 

BY MR. LEVENTHAL: 

Q. Mr. Naff, is it your opinion in regard to the gas, gas supply and 
gas reserve position of the company, insofar as they bear upon the 
operational flexibility advantages of this project, that the original systems 
1414 were unfortunately situated in regard to the gas reserves? 

PRESIDING EXAMINER: You don't need to go any further. That is 
absolutely irrelevant and immaterial and repetitious. 

MR. LEVENTHAL: Exception. 

PRESIDING EXAMINER: I didn't mention about three others, one of 
which is beyond the scope of the direct. That is one of them. 

BY MR. LEVENTHAL: 

Q. These advantages that you referred to in terms of the justifica¬ 
tion for the proposal, the diversion project, were any of these advantages 
other than the expectation of revenue from the operation of the little inch 
or the products lines other than that — were any of those advantages 
reported to the stockholders, Mr. Naff ? A. Yes. 

Q. Which ones? A. I would assume that I could say every one. 
Obviously, when I have spoken to the stockholders, and I have spoken to 
analysts, I haven't followed a slavish routine. 

PRESIDING EXAMINER: It really doesn't make any difference 
anyhow. It has absolutely no bearing on the hearing, what he told the 
stockholders. We don’t police what he tells the stockholders, so it is 
again beyond; he did not testify what he told the stockholders. Again you 
are beyond. That is the second one. Let's have the third one right quick. 

1415 MR. LEVENTHAL: It would have a bearing — 

PRESIDING EXAMINER: Don't argue it. You are taking time. I 
will have to go off the record. I am not going to penalize this record any 
more. You have got one more question now. The last two, since you said 
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you had three, are both absolutely nothing, except harassment. 

MR. LEVENTHAL: Pardon me one second, Mr. Examiner. 

BY MR. LEVENTHAL: 

Q. Mr. Naff, do you not take into account the possibilities of the 
difficulties for the company raised out of the fact that it will be in two 
conflicting transportation businesses, two conflicting and competitive 
transportation businesses? A. No, sir. I have taken it into account and 
I am not concerned with it at all, sir. I take it you are asking whether we 
will haul anything in the way of liquids that will move through the little inch, 
and the answer is emphatically yes. If it happens to compete with our gas 
stream, it will compete. 

PRESIDING EXAMINER: How many more do you think you have? I 
would like to have you volunteer that you have asked all the questions that 
are really relevant. 

MR. LEVENTHAL: Oh, no. You have stopped me on all of my 
questions about the products pipeline, Mr. Examiner. 

1416 PRESIDING EXAMINER: I realize that. 

MR. LEVENTHAL: I will certainly not volunteer I have asked all 
the questions that are relevant. 

PRESIDING EXAMINER: All that are within the scopeof the direct 
and all within the scope of this hearing, have you not exhausted your situa¬ 
tion? If not, how many questions do you think you are going to have to 
have, then, or have you made any preparation? 

MR. LEVENTHAL: I made preparation but not anticipating the lines 
on which the Examiner is cutting short, the substantial number of questions 
I have prepared for asking. 

PRESIDING EXAMINER: You must have prepared that since — well, 
let's just take a look at the order on that. The line was drawn very clearly 
in Volume 6, 784. That was on December 13. There is not one bit of 
change on that, so now hasn’t it been possible to sit down and honestly as 
alawyer say "Now, this is what I am permitted to operate within and these 
are the questions that still remain that I can ask, and how many more have 


I got?" So far as my practice of law, that is what I did and I have been 
watching several hundred lawyers in the last 15 years, and that is what 
they have been doing. 

I am asking you a perfectly reasonable question: Can't you tell this 
forum how many more questions do you have to exhaust, not to butt your 
head against the walls that have been set up here ever since the 13th of 
December and even before? Can’t you tell me at all? Or are you just 
going to leave it? 

MR. LEVENTHAL: I am just trying to sift out of my prepared trial 
brief those questions that are pertinent. 

PRESIDING EXAMINER: We will have a five-minute recess for you 
to do that and then I want to know exactly the number of questions that you 
think you want to ask. I want patience to ward out harrassment. 
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1417 (Whereupon, at 3:45 p.m., the hearing was recessed until 4:03 p.m.) 

PRESIDING EXAMINER: The hearing is reconvened. 

Can you give us a commitment now on your questions, the number of 
remaining questions ? 

MR. LEVENTHAL: I don’t know the number of questions, but I 
have six or seven subjects for discussion. 

PRESIDING EXAMINER: It sounds like you are still playing by ear. 

MR. LEVENTHAL: The number of questions will depend upon the 
answers and the way in which I am allowed to ask the questions. 

BY MR. LEVENTHAL: 

Q. Now, Mr. Naff, I direct your attention to your testimony on page 
1254 of the transcript in which you state that in attempting to work out in¬ 
terconnections, that you were discussing the possibility of interconnection 
1418 between the southern ends of your line, and I refer now to the sentence at 
page 21, the first part of that sentence — line 21, I beg your pardon, of 
page 1254. You say: "We reached the conclusion that we could not do 
that in the normal course of events without adding materially to the rate 
base. " And I ask what is the relevance of that fact in view of your other 
testimony that that was an advantage to the rate base? A. My other 
testimony I will let speak for itself, Mr. Leventhal, rather than correcting 
it. What I was referring to there, of course, was if we built a line from 
Castor to Kosciusko, we would not have increased the capacity of the 
system sales-wise, we would not have gone through an area that was 
highly productive of gas. All we would have done would have been to add 
a dead weight to the customer in the way of increased rate base, without 
any appreciable change in operating economies. That was the conclusion 
we reached with respect to that line. 

Q. And the next part of that sentence, that you could not do it 
without having a massive expansion program in the range of 300 to 500 
million feet per day -- what is that based on? A. That was based upon 
our own studies and upon a judgment situation within the engineering and 
operating department and within my own department, in my own mind, in 
other words, that in order to make that kind of an interconnection without 


1419 the peculiar circumstances we have here, abandoning service on the 
little inch, and making substitute facilities, we would have to have enough 
gas to where we would have spread the cost to such an extent that it would 
not be too appreciable. 

PRESIDING EXAMINER: That is not only supplier of gas, it is also 
market for the gas. 

THE WITNESS: Yes, sir. 

BY MR. LEVENTHAL: 

Q. Was that conclusion supplied you by Mr. Goodrich? A. No, 
sir. That conclusion was supplied by, I would say, Mr. Goodrich and his 
various departments, our operating departments, and virtually the whole 
interior organization of the company, as distinguished from the board of 
directors. 

Q. Now, I don't understand how they could have come to that con¬ 
clusion or what you mean by that conclusion in view of the fact that the 
very expansion proposed in Docket G-2503, forgetting for the moment the 
dropping out of the little inch and just looking at it as an expansion program 
in which you are building the south Louisiana line, and you are adding com¬ 
pression and intermediate stations on the Kosciusko line, is being described 
by you as being done efficiently with an expansion of only two hundred mil¬ 
lion feet a day. 

MR. HARGROVE: The question contains a predicate which directly 
contradicts what Mr. Naff has just said. It has dropping out the question 
of the abandonment of the little inch and that was the circumstance which 

1420 Mr. Naff has alluded to as making this possible both from the stand¬ 
point of taking dollars out of the rate base and from the standpoint of 
achieving operating economies so you can't consider it on that basis. 

PRESIDING EXAMINER: I take that as an objection to the form of 
the question so reform the question. It will take a half hour to get the un¬ 
derstanding mutual, I am afraid. Let's just rephrase the question. 

MR. LEVENTHAL: I will approach the matter from this subject, 

Mr. Naff, or this point of view: 
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BY MR. LEVENTHAL: 

Q. Have you had independently, is the expansion, or is the cost of 
transmission of 200 million feet of gas through the south Louisiana line, 
and the expansion proposed now for the Kosciusko line, is that at an un-. 
economically high rate ? 

PRESIDING EXAMINER: You don't need to answer the question. It 
is on false assumptions. There is no expansion in this program. Please 
ask a question that has some bearing. I am sure you have an understand¬ 
ing of that. You don't understand it, but I am sure those who read the 
record will. He has answered the question. Please turn to something 
else. 

MR. LEVENTHAL: I am sorry. I haven't made myself clear. 

PRESIDING EXAMINER: I know that. I am sorry that is so much 

true. 

1421 MR. LEVENTHAL: I would like to ask the question this way: 

BY MR. LEVENTHAL: 

Q. Is the cost of transportation of 200 million feet of gas per day 
on the South Louisiana line, and up the Kosciusko line with the expansions 
you have proposed in 2503, can that be done at an efficient, economical rate 
of transportation ? A. In light of your proposal to abandon the little inch 
line from the Gulf Coast to Moundsville, the answer is yes. 

Q. Now I will ask you this question: Let us suppose you are going 
to keep the little inch line and that you were anticipating an increase in 
demand for gas — 

PRESIDING EXAMINER: We are not taking up that hypothesis. It 
is not in the case. 

MR. LEVENTHAL: I am exploring. 

PRESIDING OFFICER: I realize you are. I tell you that exploration 
is out of order. Go to another question in the direct case. 

MR. LEVENTHAL: I want to test the statement that he is making 
on page 1254. 

PRESIDING EXAMINER: He has already answered that question. I 
rule that it is exhausted. 
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MR. LEVENTHAL: If my questions are that easily exhausted, it 
may be that I don't have many more questions. 

PRESIDING EXAMINER: Just ask some more questions and let's get 

1422 through with the list you have got there. I am ruling on them one 
by one. 

BY MR. LEVENTHAL: 

Q. Now, Mr. Naff -- 

MR. LEVENTHAL: I take exception to that as I do to all your 
rulings, Mr. Examiner. 

PRESIDING EXAMINER: You can take exception. You already have 
it without mentioning it. You are taking up space on the record. As I 
have told you, I think at least four or five times during the hearing, the 
regulations tell you so. I want you to realize, and I don't want you to get 
into the trap any more, there are probably 150 alternative ways of doing 
this thing, none of which have been proposed. We are hearing the com¬ 
pany’s proposal, not hypothesis that you might think of. We are not in¬ 
terested in whether or not they adopted, should have adopted or could have 
adopted any other hypothesis, so that will help you, I hope, to keep out of 
the same trap, if you consider it such. 

MR. LEVENTHAL: In this case I wish to test the accuracy of his 
statement that there was no other way without certain objections. 

PRESIDING EXAMINER: He isn't saying there was no other way. 

MR. LEVENTHAL: Without minimums-- 

PRESIDING EXAMINER: He already explained what he said there, 
fully and clearly. 

1423 BY MR. LEVENTHAL: 

Q. In stating that you take into account the fact that you can reason¬ 
ably expect earnings from the products line to be greater than the earnings 
that you expect from the little inch as a gasi line, the fact that it is a rel¬ 
atively small diameter gas line has nothing to do with it, isn't that correct? 

PRESIDING EXAMINER: Wait a minute now. Is that assumption 
correct? 

THE WITNESS: The assumption, sir? 
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PRESIDING EXAMINER: That he asked. Read the question again. 

(Question read.) 

THE WITNESS: I think that is correct from the standpoint of com¬ 
pany earnings alone, Mr. Leventhal. 

BY MR. LEVENTHAL: 

Q. And the maintenance of the little inch and gas service does not 
mean in any way that your company is not operating efficiently in gas 
service, is that correct? A. That is correct. 

Q. My statement is correct? A. Yes, sir. 

Q. The question has been raised — I don't recall at the moment 
whether you referred to it in so many words, but I think it is covered in 
the general scope of your testimony — as to whether you could not have 
1424 expanded your Kosciusko line by making an interconnection gradually from 
Kosciusko going west. That is, as you found reserves you could make 
connections into the Kosciusko line and build smaller segments of pipe 
line, if you found reserves in southern Mississippi, for example. 

PRESIDING EXAMINER: Did you testify with regard to that? 

THE WITNESS: No, sir. 

PRESIDING EXAMINER: Ask the next question. 

BY MR. LEVENTHAL: 

Q. May I ask whether that possibility was considered by the 
company? A. Surely. Every possibility was, but — 

PRESIDING EXAMINER: That goes into hypothesis now. We are 
dealing with the direct testimony. Ask the next question. 

MR. LEVENTHAL: Mr. Examiner, you still have under considera¬ 
tion the question of whether the application — 

PRESIDING EXAMINER: I do not. 

MR. LEVENTHAL: That is out. 

BY MR. LEVENTHAL: 

Q. Now, Mr. — in order that I may get a ruling more clearly on 
that one point, Mr. Naff, as the policy witness for the company, express¬ 
ing what is the policy of the company, I would like to ask you if the applica¬ 
tion — if there is anything in the application which is contrary to the policy 
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of the company. I am not sure whether I asked the question exactly that 
way. 

1425 PRESIDING EXAMINER: That is the question I struck a while ago as 
beyond the scope of his direct testimony. 

MR. LEVENTHAL: I have no further questions at this time, subject 
to such questions as I may ask when the matter — 

PRESIDING EXAMINER: You won't ask any questions after this — 

MR. LEVENTHAL: When the matter of my appeal to the Federal 
Power Commission is decided. 

PRESIDING EXAMINER: You won't ask any questions then unless 
the Commission specifically directs it and tells me in what area. You are 
now exhausting your cross examination. 

MR. LEVENTHAL: Subject to my right of appeal and my right of 
further recross if there is further room for it — 

PRESIDING EXAMINER: When the Circuit Court or the Supreme 
Courts remands, etc., we will consider that at that time. Right now you 
are cross examining this witness and you are all through, right? 

MR. LEVENTHAL: Subject to such rights as recross as I wish to 
present. I have no questions at this time in view of the rulings you made 
today. 

PRESIDING EXAMINER: You have no further questions, no further 
cross examination at this time and no further cross examination ever be¬ 
cause you have exhausted your cross examination until and unless, which, 
of course, anybody has, so you are through cross examining, aren’t you? 

1426 In the mormal sense of the word, are you through cross examining? 

MR. LEVENTHAL: In the normal sense of the word with the position 

that I have stated, yes. 

PRESIDING EXAMINER: Well, I see you like to quibble. Now Mr. 
Chapman, will you take up cross examination? 

MR. LEVENTHAL: Of this witness, of course, cross examination 
of this witness. 

PRESIDING EXAMINER: Of this witness, right. Thank God for 
that. Let the record show it. 
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Now Mr. Chapman, if you will go ahead. 

***** 

1429 BY MR. CHAPMAN: 

Q. Let me ask you, sir — 

PRESIDING EXAMINER: Let's don't go beyond the scope. 

MR. CHAPMAN: I don't believe this is beyond the scope of direct, 

Mr. Woodall. On page 1256 we referred to the national security provisions, 
and the overriding fear they have that these will be exercised and they want 
to get this little inch out from under them, with a sort of Damicles hang¬ 
ing over their head. 

1430 BY MR. CHAPMAN: 

Q. Mr. Naff, with specific reference to that provision — I had better 
ask you, are you familiar with the National Security provisions? A. Yes, 
sir. I am not familiar with the overriding fear of them, but I am familiar 
with them. 

Q. You mean by that that the National Security provisions don't 
create too much of a problem so far as you are concerned? A. That is 
correct. 

Q. Just for the sake of clarity, from time to time we use the first 
person, you do, and I understand that you are testifying as the policy 
witness. I assume when you say "I", "we", et cetera, that you are re¬ 
ferring to the company? A. Yes, sir. 
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1441 GEORGE T. NAFF 

resumed the stand, having been previously duly sworn, and was examined 
and testified further as follows: 

BY MR. CHAPMAN: 

***** 

1445 Q. Yes, sir. And since we have been talking in terms of acquiring 
gas — possibly acquiring gas from fields that have not yet been developed, 
although they indicate a possible potential, and since you propose no addition¬ 
al service by this application, simply a re -arrangement of your facilities, 
and since you have proposed no additional purchases of gas, could you ex¬ 
plain why Texas Eastern seems to be in such a rush to get this application 
through? A. Yes, sir. I would be very glad to explain it. In the first 
place, there is no point in delay at all. In the second place, Texas Eastern 
is confronted with an urgent demand for additional gas, principally along the 
Eastern Seaboard, but also to some extent in the Appalachian area, and 

that gas must be deliverable)# the fall of 1956. If we do not start construction 
on this 24-inch line from Beaumont to Kosciusko, in time to meet that 
expansion program, I frankly don't know how we would proceed to get the 
gas up there in the light of the pendency of these proceedings, because we 
regard this as definitely the most advantageous way to make that expansion, 
so I would say that we are very, very interested in speeding these proceed¬ 
ings as much as we can in the light of those urgent needs and we want to 
fulfill them. 

1446 Q. Perhaps I have misunderstood some of the evidence here, but as 
I have examined the various projections, either assuming or not assuming 
conversion, there is no change in demand or amount of gas purchased either 
way up through 1959. A. For the purpose of this proceeding, that is 
correct, sir, because we do not go into any certificate proceeding and violate 
the Commission's rules by showing non-certificated service, but I would 
hope that within a very few weeks, we would file another application, asking 
for authority to increase the compression on the proposed 24-inch line from 
Beaumont to Kosciusko, and asking for authority to make necessary additional 
sales, and at that time, of course, we will project additional demand, sales, 



et cetera, as in any normal certificate case, but as long as this case is 
acting, if I may use the word, as a "bottleneck" we are pretty well stymied 
from a practical viewpoint from going ahead with our program, so we have 
every urgency here. 

* * * * * 

1462 Q. I gathered from your answer to a question by Mr. Hargrove with 
regard to the excess — not an excess, but the amount of money you are 
going to save in rearranging these facilities, which, depending upon your 
rate of return will be either $993, 000, or $1, 200, 000, in accordance with 
Mr. Goodrich's testimony, that you are going to await the wish of the 
Commission, and if they say you have got to lower your rates and give 
that back to the customers, you will, is that correct? A. That is correct. 

Q. Do you anticipate that the Commission will take this — 

PRESIDING EXAMINER: You don't need to answer that. It wouldn't 
mean anything. 

BY MR. CHAPMAN: 

Q. What will you do if the Commission does not take this action ? 
What will you do with the money? A. It will go into the treasury of the 
company. 

Q. It will not go to the customers, in other words ? A. That is 
correct. I am sorry, Mr. Chapman, you are asking me those questions 
in the presence of some of the customers, but my answers are frankly that. 

Q. And you — 

PRESIDING EXAMINER: I believe he has been talking about what is 

1463 sometimes called regulatory atmosphere, or climate? 

THE WITNESS: Yes, sir. 

MR. CHAPMAN: In other words, they wiU get away with as much as 
they can. 

PRESIDING EXAMINER: It is quite other words. 

MR. HARGROVE: It wouldn’t make much difference to a customer. 

It is only about two mills per Mcf. 


1497 MR. CHAPMAN: Mr. Examiner, with regard to your ruling as to my 
question to Mr. Naff, in connection with page 14 of the transcript, I was not 
clear as to whether or not that was overruled because it was beyond the scope 
of direct, or for other reasons. 

PRESIDING EXAMINER: For all the reasons that are good. I don’t 
have to write a brief every time I make a ruling. It is overruled, period, 
or in other words, the objection is sustained, is the technical position of it. 

1498 MR. CHAPMAN: Excuse me. 

PRESIDING EXAMINER: I find, Mr. Chapman, that although I try to 
be helpful to counsel, that actuaUy that is taken advantage of. There is a 
great debate among judges. I have discussed it with a number of personal 
friends of mine and they find the same thing true in trials in District Courts. 
The probabilities are a judge should not try to be helpful to counsel unless 
they take advantage of you. There are many of them who so hold and they, 
therefore, solely rule in one or two words, motion denied, motion granted, 
objection sustained, objection overruled, period. 

This case does have some problems for you two intervenors by reason 
of the fact that the basis of your being here is solely on a possible contingen¬ 
cy, that it might be in the public interest. That is a pretty thin edge. The 
actual fact of the matter is you can go out on the street and pick out any 
lawyer out of a hundred that would pass by and bring him in here, and he 
might in the course of the hearing, if allowed to ask, ad lib, ask some 
questions that would be in the public interest to have answered. 

I have been trying to operate on that contingency as fairly as possible. 
The actual truth of the matter is you have been given every right that a full 
party with the fuUest conceivable participation, and I don't know whether 

1499 that was just being good natured or not — I don't want it to be taken advant¬ 
age of, and when it has, I have tried to point out that that is what is 
happening. 

Now let's ask the next question. If we keep on this case is going to 
result in a basis for a text book. 

MR. CHAPMAN: Some of the decisions that will come out of it 
probably wiH be novel. 
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BY MR. CHAPMAN: 

Q. Mr. Naff, are you familiar with any discussions, early discussions 
in the history of this problem which led to the conclusion that the existence 
of another large diameter pipeline would operate to relieve the Big and Little 
Inch system as a gas transmission line from the threat of the national security 
provisions ? 

MR. HARGROVE: Would you read that question back again, please ? 

(Question read.) 

MR. CHAPMAN: That should be large diameter products line. 

MR. HARGROVE: I object for several reasons. First, it assumes 
some considerations which were given which led to a specific conclusion. 
There is no evidence in this record of any such conclusion ever having been 
arrived at by anybody and, therefore, there is no basis for asking a question 
predicated on a fact which, as far as this record is concerned, does not 
exist. 

***** 

BY MR. CHAPMAN: 

Q. Has your company reached any conclusion as to the desirability 
of the existence of a large diameter products carrier from the Gulf Coast 
to the East Coast? 

PRESIDING EXAMINER: Beyond the scope of the direct. The question 
will not be answered. These questions all go to something that they may 
decide to continue to plan to do, which is outside of the scope of this hearing. 

MR. CHAPMAN: Well, now, Mr. Examiner — 

PRESIDING EXAMINER: That doesn't call for an answer and I am not 
going to listen to an answer. I have made the ruling. I have given you a key 
to the reasoning. 

MR. CHAPMAN: I only wanted to show you how the gas-consuming 
public would be affected. 

PRESIDING EXAMINER: You had better call your witness, or just 
ask a question within the scope. That one was outside of the scope. 

MR. CHAPMAN: I thought it went to a question of policy. I am sorry. 

PRESIDING EXAMINER: The fact that it goes to some possible policy 


1504 has no bearing on the case. The word "policy" is not a rubber band tha t 
surrounds every conceivable thought the company may have had policy-wise, 
but that policy to which he has testified in direct. 

MR. CHAPMAN: But this man is a policy witness of the company. 

PRESIDING EXAMINER: Now we get an argument again. Please ask 
the next question. 

MR. CHAPMAN: We have been referred aU down the line in this 
hearing — 

PRESIDING EXAMINER: We are off the record again and recessed 
again and we wiH recess until two o'clock, and the reason is that every time 
the Examiner makes a ruling he gets an argument instead of doing the one 
thing that counsel is here to do and has a legal right to do, and if he does it 
one more time I am going to conclude that he is through his cross examina¬ 
tion and you can prepare yourself accordingly at the two o'clock session. 

Gentlemen, I have been just as liberal in this matter as I am going to 
be. There is an end to patience, and there is an end to abuse of this proceed¬ 
ing, deliberate or otherwise. 

MR. CHAPMAN: I object to that last remark. 

PRESIDING EXAMINER: Deliberate or otherwise. 

MR. CHAPMAN: There is no abuse of this proceeding. 

PRESIDING EXAMINER: That is for the Examiner to determine. 

1505 That is why he is here by statute. *** 

* * * * * 

1506 BY MR. CHAPMAN: 

Q. Mr, Naff, in terms of accomplishing what you propose to accom¬ 
plish in this application contained in Docket No. G-2503 and consistent with 
your statements that you plan to come to the Commission in the near future 
with an expansion program, couldn't you retain the Little Inch and still 
provide an inter -communication to Kosciusko by building the so-caHed south 
Louisiana line as you propose, and adding stations and compressors to the 
Kosciusko line aH on the basis of a 200 million foot expansion? A. I think 
not, Mr. Chapman, as I previously explained in my direct. I think it would 
take a larger expansion program than that. My estimate is it would take a 
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sales in the range of 300 million to 500 million, depending by the way upon 
1507 the success of the purchasing policy of the company in order to assure 

deliveries to the Eastern Seaboard at a reasonable rate and without undue 
increase in the cost of service. 

PRESIDING EXAMINER: I want to comment that that question and 
answer are beyond the scope of the direct case. I will allow it to stand, 
unless there is motions to the contrary, but I do want to keep in the channel 
of proper examination. I would like to indicate if it isn't already clear that 
this Commission has the sole option under the law of granting applications 
or denying applications. 

* * * ★ * 

1510 REDIRECT EXAMINATION 

BY MR. HARGROVE: 

Q. There was a reference in the record to the Triangle Pipe Line 
Company financing and simply in order that the record may be clear with 
respect to that, would you state what the amount of the refinancing of 
Triangle Pipe Line was and approximately when it took place? A. It took 
place in about the middle of 1954. The amount was $6-million, representing 
consolidation of certain outstanding notes and the unpaid bonds under the 
then existing mortgage. As a part of that financing, the mortgage which was 
a closed mortgage, was opened up to where we could bond property additions 
under certain conditions. 

Q. What is the plant account of Triangle Pipe Line Company in 
dollars? A. It is about 10-1/2 million dollars, gross, and about $9-million 
net. 

Q. And is Triangle Pipe Line C ompany a co-defendant with Texas 
Eastern in the action brought by Mr. Leventhal's clients in Federal Court? 
A. It is. 

Q. Was that action pending at the time of the financing ? A. Yes. 

MR. CHAPMAN: I object. This is repetitious. 

PRESIDING EXAMINER: Yes, it is this last question. 

MR. HARGROVE: That is all the redirect. 


1511 
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PRESIDING EXAMINER: Any recross on that question ? 

MR. LEVENTHAL: I have some recross on the answers developed 
in the cross-examination by Mr. Chapman. 

MR. HARGROVE: Mr. Examiner, I am not familiar with any pro¬ 
ceedings in which a cross-examination by one of several multiple cross- 
examiners gives rise to a right of further cross-examination by other of the 
several multiple cross-examiners. The procedure I am familiar with is that 
redirect gives rise to the right of further cross, but otherwise you are only 
given one bite at the apple. 

PRESIDING EXAMINER: That is correct. 

MR. LEVENTHAL: It is my position that there are matters which were 
testified to on cross examination by Mr. Chapman, which were testified to 
by Mr. Naff, on cross examination by Mr. Chapman, which are not within my 
understanding of the correct facts and therefore, to have the record accur¬ 
ate, I wish to have the privilege of examination of Mr. Naff on those 
subjects. 

PRESIDING EXAMINER: These are in the nature of clarification, 
then, you say? 

MR. LEVENTHAL: They may be probing. We will see how the thing 

goes. 

1512 PRESIDING EXAMINER: Make up your mind which it is. There is 

no second cross. Make up your mind if you want a category so as to get in, 
say so. I wiU let you ask a few clarifying questions. That is the only 
reason you have given, to clarify a few things you think are erroneous. I 
think that is always appropriate. 

MR. LEVENTHAL: I mean the answers given by Mr. N aff on the 
cross-examination by Mr. Chapman seemed to me to be inconsistent with 
material which was already in the record, and I therefore intend to probe 
what the truth behind the matters testified to is. I will start with the 
Exhibit 36, if I may, Mr. Naff. 

PRESIDING EXAMINER: Just a ndinute, now. Do you consider this 
a second chance at cross ? 


MR. LEVENTHAL: No. 
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PRESIDING EXAMINER: You turned down recross on redirect. You 
said you didn’t have any. So you don't have a position there. What are you 
trying to do now ? 

MR. LEVENTHAL: I have no questions about the Triangle Pipe Line 
Company. 

PRESIDING EXAMINER: You have no questions based on redirect so 
this is not recross, is it ? 

MR. LEVENTHAL: Yes, it is. 

PRESIDING EXAMINER: How can it be ? 

1513 MR. LEVENTHAL: You defined recross to be limited to questions 
raised on redirect. I don't so define it. I define recross to be on any 
matters testified to by the witness subsequent to my examination. If the 
Examiner had elicited this material, it would not be redirect, and yet I 
might pursue the line of questioning opened up by the Examiner. 

If Mr. Chapman opens a line which seems to be of interest to my 
client and probing as to my client, I proceed to do that. 

1514 PRESIDING EXAMINER: Proceed. 

RECROSS EXAMINATION 
BY MR. LEVENTHAL: 

Q. I direct your attention to Exhibit No. 36. You directed that this 
exhibit be prepared and I am confused by your answers to Mr. Chapman as 
to what your direction was as to the contents of line 26 on either page. 

Let's take page 1. A. I gave no directions regarding the contents of line 
26 or any other line. 

Q. I don’t mean the contents. I phrased that clumsily. I apologize. 

A. I am not trying to quibble. I understand what you mean, but I believe 
my answer will be a complete answer to what you intended to say, sir. I 
simply asked Mr. Clyde Hargrove, Mr. J. W. Hargrove and Mr. Carpenter, 
and Mr. Carpenter was the one to whom I made the principal direction, to 
prepare an exhibit stemming as far as humanly possible from figures already 
in the record which would reflect the two conditions shown respectively on 
pages 1 and 2 of Hearing Exhibit No. 36, and left it completely within the 
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discretion, if you may term it discretion, of Mr. Carpenter, to pull those 
figures out of the record. 

Q. But the purpose for which you a;sked that the exhibit be prepared, 
and the constructions that you gave, were to enable you to make a comparis- 

1515 on on either hypothesis, either page 1 or page 2, to make a comparison of 
the situation of the company before conversion and after conversion, isn’t 
that correct? A. That is correct. 

Q. Now I ask you, what — and line 26 is intended to reflect the 
position of the company before conversion ? A. Yes. 

Q. The words "net income before conversion", do they mean to you 
net income applicable to the common stock, or applicable to all stockholders ? 
A. To me they mean the net income of the company which would be applic¬ 
able to all stockholders in the event there is no conversion. 

Q. Now, that emerged, or I thought that was the sense of what you 
were saying today in response to Mr. Chapman, that what had been deducted 
was interest, or was there some sort of allocation of interest and it was 
picked up from Exhibit 11. Now that fact prompts me to ask this question: 

I had understood from your original testimony that you stated with respect 
to page 2 these figures show a difference of $800, 000, I would say $800, 00 0 
before and after conversion, a loss of only $800, 000 in net income by 
conversion on the assumption of page 2, and that that amounted to only ten 
cents per share of common, there being roughly seven and a half million 

1516 shares of common, is that correct? A. Yes, sir, that is correct. 

Q. But these figures do not show the income allocable to the common, 
do they, Mr. Naff? They show the income allocable to the preferred and to 
the common. Isn't that correct ? A. I am sure that is correct. 

Q. So that the difference might be considerably larger than ten cents 
in regard to the impact upon a share of common? A. I don’t follow that. 

Q. You don’t follow that? A. No, sir. I think just to the contrary. 

In other words, here is a bundle, and may I take two of the exhibits to 
demonstrate my point ? 

Q. Yes. A. Here is $12, 656,000 available to pay, A, preferred 
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dividends, B, common dividends. We have assumed in the event of a 
conversion, reconversion I will say, of the Little Inch line, there would 
be outstanding seven and a half million shares of common. 

Q. Yes. A. If that bundle of $12, 600, 000 is reduced by $800, 000, 
it obviously comes out of the common and the common alone, because you 
have liberal coverage for the preferred. 

Q. But is it your assumption that there will be the same amount of 

1517 preferred, both before and after conversion? A. The assumption with 
respect to preferred that there would be the identical amount of preferred 

before and after conversion. That then would be $60, 000 worth of preferr¬ 
ed outstanding. 

Q. I thought that one of the hypothesis that the company was consider¬ 
ing was the possibility that there might be a larger amount of preferred 
outstanding. A. I am afraid Mr. Leventhal — 

Q. If I am incorrect on that this line of questioning has not been 
accurate. If you would clarify that, I would appreciate it. A. I will be 
glad to clarify that. Mr. Hargrove enumerated, and so did I, the issuance 
of $30, 000, 000 worth of preferred as a part of the so-called reconversion 
program. Perhaps we didn’t make it clear — we should have, sir — that 
that assumed the retirement of an equivalent amount of convertible preferred. 

PRESIDING EXAMINER: That was stated in the direct case. 

BY MR. LEVENTHAL: 

Q. Now, you testified today that this would be — this w ould amount 
to a reduction in the earnings per dollar of total investment in the company. 
That is, the hypothesis on pages 1 and 2 of Exhibit 36. I am not using your 
words, but I am trying to convey the same sense. A. That is correct, sir. 

1518 Q. Is not that a factor which is taken into account in considering the 
cost of a company of getting money ? Don't the people who arrange financing 
take into account what the total earnings of the company are and compared 
to its total capital investment ? A. Surely, Mr. Leventhal. 

Qo If there were reductions in that figure, would not that impair to 
whatever extent is involved in their judgment the ability of the company to 
raise money either by increasing the cost of raising money or in the extreme 


case by making it impossible to raise money. A. I would agree with that, 
sir. 

Q. So that it would be a fact that on the hypothesis set forth on page 
1 of Hearing Exhibit 36, and more especially on the hypothesis set forth on 
page 2 of 36, that there would be an impairment of the company's ability to 
raise capital on those hypotheses ? A. Absolutely. 

MR. HARGROVE: When you said "ability to raise capital", did you 
mean that being defined as you previously defined it ? 

MR LEVENTHAL: I mean that to include the possibility that the 
higher cost of raising money would be involved. 

MR. HARGROVE: You included just the higher cost? 

MR. LEVENTHAL: Yes. By "impair" I did not mean make imposs- 
1519 ible, but included raising the cost of finding capital. 

BY MR. LEVENTHAL: 

Q. Now, Mr. Naff, the point was developed on the cross-examination 
by Mr. Chapman of your policy with regard to the earnings to be obtained 
from the Little Inch as a petroleum products line. This was in terms of a 
minimum of seven per cent on capital. I am unable to reconcile that policy 
as you present it with the figures set forth in E xhibit 36, which are in turn 
derived from the record which show a net income from the products division 
for 1959 of $2, 600, 000, but let me ask you a preliminary question: When 
you said seven percent return, what was the figure to which the seven per 
cent was to be applied, seven per cent on what? A. The seven per cent 
in our thinking would be applied to what I would say is roughly the equiva¬ 
lent of these same type of rate base that the Federal Power Commission 
uses. I imagine you are familiar with that, sir? 

Q. Yes, I am. 

MR. HARGROVE: I don't want by my silence to indicate I agree - - if 
this is the implication of the question that I agree that Mr. Naff testified 
that the products line would earn a seven per cent return or any other return. 
I did not understand him to so testify. 

PRESIDING EXAMINER: That was not the sense of his testimony in 
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1520 the Examiner's recollection. 

MR. LEVENTHAL: That was not the sense of my question. 

MR. HARGROVE: I wasn't sure. That is why I wanted to put that on 
there. I wasn't sure whether that was the sense of your question or not. 

BY MR LEVENTHAL: 

Q. Mr. Naff, with that clarification, the question that I had in mind 
clears, so let's go on to something else. A. Thank you. 

Q. Mr. Naff, in the discussion by Mr. Chapman this morning, it was 
brought out that the Texas Eastern Transmission Corporation has under the 
present rate schedule provided by the Commission, and without any adjust¬ 
ments being provided in those rates, and without any projection of increasing 
volumes, a constantly increasing rate of return. You recall that the figure — 
you said the figures — you thought the company was now earning approxi¬ 
mately six per cent. A. That is right. 

Q. — return, and Exhibit 11 shows for 1957 — this is without conver¬ 
sion — 6. 43 per cent as the rate of return and then going up to 1959, 6. 53, 
per cent. That is page 1 of Exhibit 11. Could you explain to me how that 
comes about that you have rates of return which are higher than those which 
are the intention of the basic standards of the Commission and increasing 

1521 even during the period under discussion? A. Yes, sir, very easily. The 
Commission's method of rate making is what in the industry is called 
diminishing rate base method. Bear in mind we are dealing not with the 
present, but with the future, and with estimates. In making estimates you 
have to assume a diminishing rate base, because the depreciation reserve 
builds up so rapidly, and you don't have the right to show in those estimates 
non-certificated facilities, or rather facilities which have not been proposed. 

As a consequence, any gas company confronted with those facts, and if they 
were running out, Mr. Leventhal, a 20-year study, would show a phenomenal 
rate of return in the later years. I hasten to add that I don't believe that 
situation will ever obtain. Compression becomes necessary, which requires 
very large capital expenditures, additional gathering and field lines are 
necessary, and a thousand and one things come up that you can’t project, 


but that is the reason for the apparent increase, sir. 

Q. And that is the only reason ? I mean there are no other factors 
involved that you know of that would increase the rate of return ? A. None 
that I know of, sir. 

Q. Mr. Naff, it was testified — you testified, on cross-examination 
by Mr. Chapman, that Mr. Thompson, who is counsel in this proceeding, 
and is a director of the company, took an active role in regard to the studies 

1522 concerning the proposed or possible conversion of the Little Inch. Was this 
an active role as an employee of the company ? A. No, sir, as a retained 
counsel, but he, in my thinking at least, wore two hats, if I can express it 
that way, because he was proceeding not merely as counsel, but as a policy¬ 
making director, but his compensation came by virtue of, or through the 
medium of payments to his law firm. 

Q. And was he in charge in any way as counsel of the economic 
studies or marketing studies ? A. I would say those came under my super¬ 
vision, but largely Mr. Thompson assisted in them to the point where he 
and I worked more or less as a team on them. 

Q. Mr. Naff, I understood you to say in answer to a question by 
Mr. Chapman that although you were preparing or proposing to carry in 
your Little Inch as a petroleum products pipeline liquids whose use might 
be competitive with that of natural gas — and let me simply by taking the 
example of number two distillate oil, which would be used for heating fuel — 
that this could not involve a conflict of interest since you were merely 
proposing to carry all fuels tendered and that there was, therefore, no 
conflict of interest with your position as a natural gas transmission carrier ? 
A. You misunderstood me completely, Mr. Leventhal, I said twice that we 
proposed to take — 

1523 PRESIDING EXAMINER: I don't think you need to go ahead. That is 

«• ~ 

sufficient right there. It is reptitive. The question itself is repetitive. In 
fact, it wasn't even a question. It was another instance of restating the 
witness' testimony rather than tracking it. 

BY MR. LEVENTHAL: 

Q. Would you restate what you told — 
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PRESIDING EXAMINER: No, he can’t. It is in the record now. It 
is in there twice. 

MR. LEVENTHAL: I would like to have the record read to me on that 
point while there is an opportunity to examine the applicant further. 

PRESIDING EXAMINER: I am sorry. That is your business. That 
is what lawyers are for. 

MR. LEVENTHAL: You apparently disagree with the notes I took of 
the answer. I want clarification. 

PRESIDING EXAMINER: Please proceed with the examination. 

MR. LEVENTHAL: The Examiner declines to have the reporter 
read back the answer ? 

PRESIDING EXAMINER: His answer was he already answered it 

twice. 

MR. LEVENTHAL: I meant the answer to Mr. Chapman this morning, 
which you apparently say I have incorrectly in mind. 

PRESIDING EXAMINER: The reporter hasn't got it in the first place. 

1524 MR. LEVENTHAL: I ask as the next best — 

PRESIDING EXAMINER: He already stated twice. I am ruling it is 
repetitive. The question calls for repetitive testimony. That is the end 
of it. Now go to the next question. 

MR. LEVENTHAL: I take an exception to that as being another ruling 
having the effect of eliminating the effect of cross-examination. 

PRESIDING EXAMINER: You can ask any other questions you wish. 

I am not limiting cross-examination. I am limiting answer. The answer 
is repetitive. He has stated he has answered it twice. I agree with him. 

I know he did. Now proceed. 

BY MR. LEVENTHAL: 

Q. Is it not a fact that your proposal to carry heating oils will 
involve you in conflicts of interest with your position as a natural gas trans¬ 
mission carrier? A. I don't know, sir. I can't answer that for this 
reason. I will ask you a question. 

Q. Fine. I am ready to answer all questions. A. We propose to 


carry any type of product that is tendered to us in which we can haul at a 
profit, and I reiterate if that competes with our gas, it will have to compete. 
We don't propose to sell heating oil. We propose to haul it for someone 
else. If that represents a conflict of interest, then it is a conflict of interest. 
I don't know, sir. 

1525 Q. Mr. Naff, you do know, do you not, that heating oils are a very 
large percentage of petroleum, heat petroleum products transportation 
market ? A. I would think so, surely. 

Q. As a matter of fact, they are in the order of magnitude of about 
25 per cent of petroleum products, isn't that a fact? 

MR. HARGROVE: I object. That assumes a fact that is not on the 
record. 

PRESIDING EXAMINER: Objection sustained. 

MR. LEVENTHAL: This is not an insubstantial matter. 

BY MR. LEVENTHAL: 

Q. Have you or your board considered the possibility that as a result 
of your inconsistent interest in the Little Inch, because -- your inconsistent 
because you are operating the Little Inch petroleum products pipeline, you 
will not be in a position to take all actions and steps which are necessary 
for maximum and efficient conduct of affairs by you as a natural gas 
transmission pipeline company ? 

MR. HARGROVE: I am not going to object to that question at all 
except to point out that at least in one place he has put a conclusion in the 
witness' mouth that the witness doesn't state, but otherwise I do not object. 

MR. LEVENTHAL: I don't mean to do that, Mr. Hargrove, and I 
would rather not have that possibility in it. 

1526 MR. HARGROVE: I would like to have the witness answer the question. 

MR. LEVENTHAL: Not if there is a conclusion in there. I will 

withdraw it. 

PRESIDING EXAMINER: Your conclusion is that there was a conflict. 
The witness said he didn't know, so there was a conflict. I mean there was 
a conclusion drawn by you which you are putting in his mouth. 
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MR LEVENTHAL: I didn't mean to do that. 

MR HARGROVE: The question is stiH pending. I would like to have 
the witness answer it. 

MR. LEVENTHAL: I can’t have it both ways. You made an objection— 

MR. HARGROVE: I didn’t make an objection. I simply stated the 
facts you stated were not what the witness under stood. 

MR. LEVENTHAL: Please stop interrupting me, Mr. Hargrove. 

PRESIDING EXAMINER: Proceed with the examination. 

MR. HARGROVE: Ask it again. 

BYMR. LEVENTHAL: 

Q. In your judgment, Mr. Naff, is there a possibility of a conflict 
of interests ? 

PRESIDING EXAMINER: Do you know any more now than you did two 
minutes ago about that ? 

THE WITNESS: I have already answered it, Mr. Examiner. 

1527 I told him I didn't know. 

PRESIDING EXAMINER: The question is repetitive. 

BY MR. LEVENTHAL: 

Q. I am now going to ask you with respect to any of the other members 
of the board. A. I think I am as well informed as any member of the board. 

I would, therefore, think they shared my ignorance. 

Q. Then would it be fair to state that there was no consideration at 
the board meeting of problems raised by a possible conflict of interests, 
and no conflict of interest was understood to be possible ? A. No, sir, it 
would not. 

Q. That would not be correct ? A. That would not be fair to state. 

Q. Was there discussion at the board meetings concerning a possible 
conflict of interest ? A. I do not recall, but I am quite sure that considera¬ 
tion was given to every angle of the transportation of every type of product. 

I simply don’t recall this, because certainly in our thinking, we gave 
consideration to everything that was before us in regard to this reconversion 
program. 



Q. Do you recall whether you gave consideration to the fact — let me 
strike that, because I have to lay a foundation for it. Are you aware of the 

1528 fact that marketers of the oil which would l)e transported by this pipeline 
could have been engaged in various campaigns to halt the trend toward 
natural gas instead of oil as a fuel for burners, domestic space heating? 

My question is: Are you aware of the campaign being waged by oil distribut¬ 
ors in this country on that? A. Yes. 

Q. Did you take that fact into account in considering, or as bearing 
upon the possible problems arising out of your operation of the Little Inch 
of the petroleum products pipeline ? A. I am certain we did. 

Q. Did you take into account - - 

PRESIDING EXAMINER: Mr. L eventhal, he has already answered 
he took every conceivable one. I don't see any reason for your therefore 
exhausting a lot of hypotheses, and especially when those lie actually outside 
of the issues of this case. 

MR. LEVENTHAL: Well, I think that the ability of the natural gas 
carrier to engage in a possibly conflicting business certainly must be with 
the concern of the Federal Power Commission. I would hope so. 

PRESIDING EXAMINER: You may think so, but let's just let them 
worry about that. 

MR. LEVENTHAL: You would say tliat is not a proper relevant line 
of inquiry? 

PRESIDING EXAMINER: You have asked a repetitive question. That 
is all I said. I have asked you to proceed, and again, without having to 

1529 argue about it. 

BY MR LEVENTHAL: 

Q. Did you consider what the policy of the company would be if asked 
to sponsor in such a campaign sponsored by the oil distributors in this 
country? A. No, sir. 

Q. Now, I am proposing to test the accuracy of your testimony on 
direct at page 1253, especially in the light of the answer which you gave to 
Mr. Chapman. No, it isn't 1253. Pardon me. 1254. I understood you to 
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say to Mr. Chapman that by this sentence, starting on line 21 — 

PRESIDING EXAMINER: There isn't any line 21 on that page, is 
there ? Is that 12 or 13 ? 

MR. LEVENTHAL: Starting at line 21, of 1254. Let me read the sen¬ 
tence first: "We reached the conclusion that we could not do that” — I will 
put a parenthesis here. The reference is "arrive at an interconnection from 
the Texas to the Kosciusko system. " — 'We reached the conclusion that 
we could not do that in the normal course of events without adding materi¬ 
ally to the rate base, or we could not do it without having a massive expan- 
sation program in the range, let us say, of 300 to 500 million feet per day. " 

Mr. Chapman asked whether you could not have an expansion in the 
range of 200 million feet per day, and you said "no, " that that was what 
this testimony meant, that you could not have an expansion in the range of 
1530 200 million feet per day, is that correct? 

THE WITNESS: That is correct. 

PRESIDING EXAMINER: That is what this says also, isn't it ? 

BY MR. LEVENTHAL: 

Q. And he said: 'Well, what about the possibility of carrying 200 
million feet by a 24-inch line between Beaumont and Kosciusko, having the 
characteristics of your proposed South Louisiana line, which would carry 
200 million feet of gas and carrying the same 200 million feet of gas in 
the Kosciusko system by adding intermediate stations and by adding com¬ 
pressors at certain existing stations, "as you propose now to do in the 
Kosciusko system. I did not understand your answer to that hypothetical 
question. A. That is in the record, Mr. Leventhal, and it was purely 
this. Mr. Chapman tried to entrap me into saying what would happen if we 
didn’t discontinue the Little Inch as a gas carrier and went through those 
motions. 

Q. That would by my — 

A. That comes right back to the basic point of my answer on page 
1254 of the record, that we couldn’t, for 200 million foot expansion pro¬ 
gram go to that great an expenditure without greatly 
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increasing the rate base, and that, therefore, in this program we now have, 
as espoused in Docket 2503, we are able to tie in abandonment of the Little 
Inch with a lesser program than the three or five hundred million feet pro- 
1531 gram I: was talking about. 

Q. That expansion in the rate base would not mean an expansion in 
the overall cost of service, would it, Mr. Naff? A. I think it would 
under those conditions, sir, because there would be no retirement. 

Q. But i-s it not a fact that the 200 million feet of gas going through 
the South Louisiana line — on your own costs -- and going through the 
Kosciusko line by expansions which you propose, have a lower cost of 
service than the gas now travelling through the Little Inch? A. Yes, 
through the Little Inch is correct, but Mr. Chapman's program, as he 
espoused, not as Texas Eastern espoused, was to continue the Little Inch 
in operation, add 200 million feet capacity, not sales. 

PRESIDING EXAMINER: Gentlemen, that is the end of this line 
right here. I ruled on that this morning. I allowed some of this to go in 
because it was necessary to establish just exactly where you are going. 

We are not here to try alternative cases. We are here to try this case. 

We will stop right here. 

MR. LEVENTHAL: Mr. Examiner. 

PRESIDING EXAMINER: We will stop right here. There is no 
argument necessary. It is perfectly clear. We stop here because we are 
not trying alternative cases. You pick up at a point which is ruled on in 
connection with Mr. Chapman's examination. I stopped him at the same 
point. 

1532 MR. LEVENTHAL: Mr. Examiner, Mr. Naff, by his last words, 
indicated that my question had not come through clearly. 

THE WITNESS: No, Mr. Examiner, may I retract my last words ? 

I said no sales. I believe I am misquoting Mr. Chapman. I believe Mr. 
Chapman asked me, and this is one of the difficulties of a witness working 
without a record in front of him, as you weH know, I think Mr. Chapman 
asked me to assume an expansion program where we kept the Little Inch 
in operation. 

MR. CHAPMAN: That is correct. Might I say for the record— 
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THE WITNESS: It doesn't change any answer one iota, except to 
strike out the reference to no sales. 

MR. CHAPMAN: Might I say for the record, Mr. Naff, I was not 
attempting to entrap you. I was simply trying to prove for the truth and 
relevancy of the matters under discussion at the time. 

PRESIDING EXAMINER: Let's have the next question, another line. 

MR. LEVENTHAL: I except to the Examiner's ruling, — 

PRESIDING EXAMINER: That has become routine. 

MR. LEVENTHAL: — for refusing to permit me to inquire further 
into the basis of the statement by Mr. Naff. 

BY MR. LEVENTHAL: 

Q. Mr. Naff, in regard to the financing of the Triangle Pipe Line 
1533 bonds, are they — 

PRESIDING EXAMINER: Just a minute. You said you had no recross 
on the redirect. Now you are in it. 

MR. LEVENTHAL: I was focusing at that time primarily on the 
matters at the top of my mind, Mr. Examiner. I have one or two questions 
on that. The world will not fall to pieces if you do not permit me to ask 
them, but sometimes by your pre-emptory tone of voice to me and instruc¬ 
tions to me, I become momentarily a little disconcerted and am unable to 
collect my thoughts all at once. 

It is difficult for me to conduct my cross examination. 

PRESIDING EXAMINER: I am sure that is not bothering you very much 
judging from the way in which you have handled — 

MR. LEVENTHAL: It is under great stress and great strain that I 
proceed in this hearing. 

PRESIDING EXAMINER: Just go ahead and talk about your question 
now. I am simply finding out what you are doing. You are now on recross 
on redirect. Have you finished recross otherwise ? 

MR. LEVENTHAL: I am just taking my notes in the order in which 
I find them. 

PRESIDING EXAMINER: Let’s keep this in order. I want to know 
■what you are doing when you do it. 
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MR. LEVENTHAL: We will defer that question on the Triangle Pipe 
Lines. I will try to keep them in more chronological order. 

1534 BY MR. LEVENTHAL: 

Q. Mr. Naff, a question came up in the examination by Mr. Chapman 
this morning at transcript reference 1260 to 1261 which leaves me confused 
by the basic issue. I understood the sense of your testimony on direct be¬ 
fore Mr. Chapman asked these questions, I understood the sense to be about 
as follows and I would like you to tell me whether I understand it correctly: 

I understood the sense to be that you understood that Mr. Brunner had 
raised the question that the products pipe line business could have so ad¬ 
verse an effect upon the financial stability of the corporation as to adversely 
affect its gas service and that, therefore, the subject should be inquired 
into by the Federal Power Commission, but that, nevertheless, you were 
in agreement as a policy matter, with the position taken by counsel that 
it was not within the jurisdiction of the Federal Power Commission to con¬ 
sider whether this company should enter into a non-jurisdictional business. 

PRESIDING EXAMINER: That question leads to a legal conclusion 
and was ruled out this morning. 

MR. LEVENTHAL: No, sir. I am asking whether that is his — 
what he meant when he stated that that was his policy determination — 

PRESIDING EXAMINER: You are asking for a legal conclusion. I 

1535 so ruled. 

MR. LEVENTHAL: No, sir. 

PRESIDING EXAMINER: Then rephrase your question. What you 
are asking is whether or not he thinks the Federal Power Commission has 
certain jurisdiction. 

If that isn't a legal question, I don't know one when I see one. 

MR. LEVENTHAL: I am asking, Mr. Examiner, in the same spirit 
in which Mr. Hargrove asked the question on pages 1215 and 16. 

PRESIDING EXAMINER: You aren't asking that question, but a com¬ 
pletely different question. Not only that, but this is a recross now on the 
direct case, because you are pinning it back to the direct case and you are 
not asking it on a question-answer, because he didn’t answer any such 
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question because I ruled the same way this morning, that what Mr. Chap¬ 
man asked him was asking for a legal conclusion so now go to another sub¬ 
ject. We don't second recross on that in the direct case. That is why I 
have to know, sir, what you are trying to do, or at least I have to try to 
estimate. 

BY MR. LEVENTHAL: 

Q. There were some answers to Mr. Chapman which I think may have 
modified, or may have been intended to modify an answer which you gave 
me yesterday. I will describe the general subject to which I have reference. 

1536 Yesterday I asked whether it was not a fact that upon the assumptions 
stated on page 2 of Exhibit 36, operating revenues being only equal to operat¬ 
ing expenses for the Little Inch as a products line, you would prefer to 
keep the Little Inch in service rather than to let it stay idle because keep¬ 
ing it in service would not impair your ability to pay dividends whereas 
abandoning it or permitting it to stay idle might impair your ability to pay 
dividends. 

You answered that that was correct. It would be preferable for that 
reason to have a Little Inch continue in service even though the conditions 
were as stated on page 2, Exhibit 36. 

PRESIDING EXAMINER: Is that a correct summary of your evidence ? 

THE WITNESS: I don't know, sir. If he will give me the page, I 
will be glad to go through it. 

PRESIDING EXAMINER: My recollection is it is not. No. such thing 
has been said and the question I think is wholly repetitious. The material 
has been thoroughly over. 

MR. LEVENTHAL: I am laying the foundation for my question, Mr. 
Examiner. I haven’t asked the question except in terms of a foundation. 

PRESIDING EXAMINER: Well you have said what you have said. 

Let's have the question. What you have said is repetitious and it is also 
untrue. It is not a proper statement of the witness' testimony. Let's have 

1537 your question. 

MR. LEVENTHAL: Pardon me. I am looking for the reference in 
the transcript. 
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BY MR. LEVENTHAL: 

Q. I refer to the answer you gave on page 1362, Mr. Naff, which 
question from lines 2 to 7 and the answer on line 8, which followed upon 
the previous answer at page 1361. 

PRESIDING EXAMINER: Who asked that question of this witness ? 

MR. LEVENTHAL: I did. 

PRESIDING EXAMINER: So now you are recrossing on your own 
cross ? 

MR. LEVENTHAL: No, I am laying a foundation that I think he was— 

PRESIDING EXAMINER: Ask you question. You don’t need a foun¬ 
dation if you have got a question that is proper. What you are doing is im¬ 
proper. 

MR. LEVENTHAL: My question is this. 

BY MR. LEVENTHAL: 

Q. The question came up in connection with Mr. Chapman's cross 
examination as to the possibilities of selling the line. 

PRESIDING EXAMINER: Don't bother about where it came up. What 
is the question? 

BY MR. LEVENTHAL: 

1538 Q. I ask if it is not a fact that it would be better, or that it might 
be better for the company to continue operating this line, although operat¬ 
ing revenues only equal operating expenses, rather than to sell the line for, 
say, $1-million, because selling the line for $1 -million would impair the 
company's -- might impair the company's ability to pay out dividends, 
whereas continuing in an operation with revenues only equal to expenses, 
could not impair the company’s ability to pay out dividends? 

PRESIDING EXAMINER: You do not need to answer. The question 
is beyond the scope of this hearing. We are not here to determine what 
they may do with the line if allowed to be abandoned. That has been es¬ 
tablished since the first day of the hearing. 

BY MR. LEVENTHAL: 

Q. Mr. Naff, you referred to an additional application which the 
company intends to file within the next few weeks. May I ask what the volumes 
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contemplated by that application are ? 

PRESIDING EXAMINER: The question is repetitious. You do not 
need to answer it. In addition, it is beyond the scope of this hearing. We 
are not here to try an application that has not been made. Mr. Leventhal, 

I would appreciate if you will use normal brainpower that you normally 
have and screen these questions out. I have already mentioned on this 
1539record that to continue to butt your head against the walls of the Examiner's 
rulings, which have been conscientiously made, right or wrong, is con¬ 
temptuous of this forum. I will, therefore, have to take action under 
these regulations which are in my hands to do. I would regret to have to 
do it. 

Now, please, therefore, use just plain common sense and ordinary 
legal ability, and I am sure you have more than both. Now you ask your 
next question or say you are through, one of the two. 

MR. LEVENTHAL: I would like a 5-minute recess, Mr. Examiner. 

PRESIDING EXAMINER: We are going to recess shortly. 

MR. LEVENTHAL: The Examiner’s tone of voice and pre-emptory 
nature with respect to me make it difficult for me to control myself. 

PRESIDING EXAMINER: That is a lot of hokum. I talk to you like 
everybody else and nobody has the jitters and you don't appear to have 
them. The truth of the matter is you are making a tactic of that. I would 
like to call on Staff Counsel. 

Is my attitude in such a manner as to make this man incapable of 
trying his case ? 

MR BRUNNER: I think he is very capable and I don't think your 
manner has in any way changed his ability. 

PRESIDING EXAMINER: What is your attitude, Mr. Hargrove ? 

1540 MR HARGROVE: I am persuaded Mr. Leventhal is a very capable 
cross examiner. 

PRESIDING EXAMINER: Mr. Kirby, you have seen my judgment in 
this case, what is your opinion on it ? You are a customer, and able to 
judge in a wide sense of the word. 

MR. KIRBY: I happened to be out when this current discussion took 


PRESIDING EXAMINER: He is saying this is true all over. This is 
just a tactic on his part. I have had these before. Let's just smoke it 
out. 

MR. KIRBY: Mr. Examiner, I am afraid I can't say what his per¬ 
sonal feelings are, whether or not he feels he is so nervous he can't con¬ 
tinue at the moment. If that is the discussion, I would rather not comment 
on it, sir. 

MR. REA: Mr. Examiner, I am also counsel in this case and I per¬ 
sonally know a good deal about Mr. Leventhal. I know, as everybody 
else agrees, he is extremely capable at cross examining. 

PRESIDING EXAMINER: We will recess — 

MR. REA: May I complete my statement ? I think he is an extremely 
able lawyer and cross examiner. I think your conduct throughout this hear¬ 
ing has made it extremely difficult. 

1541 PRESIDING EXAMINER: We will recess until 10 o'clock tomorrow 
morning so you can have additional time to make preparations for the ulti¬ 
mate conclusion of this matter. Now I have got to ask counsel to give me 
some assistance. We have come to a place in this hearing where it is 
absolutely essential to determine the proper participation from here on 
out of these two interveners and I am going to ask all counsel in the case 
to give me their careful consideration in the form of motions, if they feel 
they are pertinent, to limit the participation to that phase which they have 
a right to be in here on. 

I have tried out the other method. All I get is abuse of the leeway 
given by me, and now I am getting accusations that in spite of ultimate 
patience, and in spite of begging, actually begging, time and time again 
that this particular counsel hold his questions within lines and limits so 
clearly set from the beginning of this hearing, that no counsel can pos¬ 
sibly do otherwise than know where he can ask, and yet he persists in 
doing this. 

I, therefore, ask you to give consideration, and I am giving this 
recess in part that you may give this matter careful consideration. This 


matter, if necessary, will go to the essence of this and that involves not 
only further examination by them, and that is both interveners, but also 
the presentation of evidence in this case. 

1542 THE WITNESS: Mr. Examiner, may I ask your indulgence ? I 

occupy the position of just a poor witness in the case, but if you will per¬ 
mit me, I would like to ask Mr. Leventhal whether he has any extended 
amount of examination, whatever it may be, cross, recross, redirect, 
whatever he may have of me. The reason for my inquiry, sir, is that I 
am supposed to be in New York tomorrow. 

MR. LEVENTHAL: Mr. Naff, I will look through my notes when I 
am somewhat more composed, and I wiU endeavor to advise you this 
afternoon at the offices of Texas Eastern if it should turn out that I have 
no further questions to ask of you and if I have any further questions, I 
shall advise you how long I think they will be so that you can make plans 
accordingly. 

THE WITNESS: Thank you, Mr. Leventhal. I was very hopeful 
that you would say that the leavening influence of my voice had put you back 
in a situation where you could ask the indulgence of the Examiner to com¬ 
plete me in a few minutes now and seriously get me up to New York, be¬ 
cause I am a very busy man. 

MR. LEVENTHAL: I appreciate that, sir, and I will try not to im¬ 
pose on you. I will let you know as soon as possible whether there are 
any further questions. If I do have any, I would not be in a position to 
ask them at this time. 



1544 PROCEEDINGS 

^ PRESIDING EXAMINER: This part of the transcript will be deemed 

confidential. It will be a record, however, of the conference. It will not be 
placed on the record, under certain circumstances, and it may be placed 
on the record by me at a later date, depending somewhat on the outcome of 
the conference. 

There are two problems that are causing considerable anxiety on my 
part in connection with the conduct of a fair and impartial hearing. One of 
those I mentioned at page 1541 of the transcript, and that is the matter of 
the proper participation of the two intervenors for Oil Products interests. 
The other, I regret, has had to be mentioned twice, and that is conduct 
continuously which is contemptuous of this forum. 

I will refer to the regulations on that subject, regulations which are 
called Rules of Practice and Procedure, Section 1. 27, the main heading 
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being "Presiding Officers", it having some sub-sections, of which sub-section 
(d) is entitled "Conduct of Hearings". This is a very basic regulation. It, 
of course, restates in its initial sentence the fundamental law with respect 
to all forums where there is a trial of facts, as required by law, whether 
those forums be called courts or whether in fact they are courts, but are 
not entitled such with a capital letter. 

This is a court, a trial court — small "c". It is, by reason of the 

1544 fact that the English language, as every other language, uses words to 

(3) describe a reality. This is in reality a trial court. 

The first sentence reads: "It is the duty of the Presiding Officer to 
conduct a fair and impartial hearing and to maintain order. Any disregard 
by participants or counsel of his rulings on matters of order and procedure 
shall be noted on the record. " 

They have been. 

"And where he deems it necessary, shall be made the subject of a 
special written report to the Commission. In the event that participants or 
counsel shall be guilty of disrespectful, disorderly or contumacious language 
or conduct in connection with any hearing, the Presiding Officer immediately 
may submit to the Commission his report thereon, together with his 
recommendations, and in his discretion suspend the hearing. " 

The nature of the action, which I regretfully have reached the conclu¬ 
sion must be considered by me, is the obstinate, stubborn and unyielding 
attitude of one of the participating counsel in the continuous, willful 
disobedience of the rulings of this forum, and of this officer, as the 
Presiding Examiner and presiding officer of the A dministrative Procedure 
Act, by continuously attempting, as reflected upon a very large number of 
pages, to ask questions which are in direct conflict with rulings with 
respect to permissible lines of questioning. The word "contumacious" is so 

1544 defined. The conduct falls within the definition of that word. 

( 4 ) 

v ' There are, therefore, it seems to me, two things that may need to 

be referred to the Commission. I would, of course, be extremely happy if 
neither one as a result of this conference need to be. I have a duty under 
this section. That duty can be removed as to the future by a change in the 


entire atmosphere of this case. How can we change the attitude, the atmos¬ 
phere, so as to bring the intervening parties, number one, into proper 
relationship to this case ? 

A proper limitation of their position in this proceeding — and I have 
clearly defined it on the record — would eliminate any potential for the 
continued existence of contumacious conduct. 

I don’t want to speak well of myself, but I would say in the utmost 
sincerity that I have lived to be 63-plus, without finding it necessary, and 
with at all times an abhorrence of ever hurting any person. As one gets 
older, I think his essential nature establishes itself more clearly. 

I have called this conference of counsel off of the public record and 
am maintaining this record for your protection and mine on a confidential 
basis in order that there may be no injury if it is not compelled upon me to 
possibly produce it. 

These two matters':are/closely related, one following from the other; 

1544 that is, the proper limitation of these parties, their proper participation in 

(5) 

v ' this hearing, that they definitely should go together if the matter has to go 
to the Commission for their determination. 

There is in the regulations, in addition to this section, a provision 
specifically allowing the Presiding Officer, in matters where he deems it 
desirable and advisable, to refer any question to the Commission for its 
determination. 

In regard to one of the intervenors, there is alternate counsel 
available to carry on. There would be no measurable injury to the party 
concerned if that be the way that we have to travel. Actually, the major 
desire and the major purpose that I have in having this conference with all 
of you is this: 

If counsel for the intervenors, the two intervenors who represent 
Oil Interests that might be placed in competition with something this 
company might in the future do in transporting oil products, would recognize 
a very basic principle of law, and conduct themselves accordingly, both of 
these problems would disappear from the case. It lies wholly in their hands. 

There has been recognition — a good example of it, for example, is 
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1544 

( 7 ) 


on page 1482. I think I will refer to that a moment, line 20. 

Mr. Chapman was cross-examining at the time. 

"Mr. Woodall, I have some questions that I would like to ask of this 
witness which are beyond the scope of his direct testimony. " 

There had been rulings on that subject. This is a recognition that 
a line had been laid down by rulings. However, I believe that they may 
have a bearing on this proceeding, and since they may go to the existence 
of any collate claim against the company which would slow down their 
investment picture. ” 

I have misread that, but I will have him copy this section here. 

It seems to me that that is the proper way. It has not been difficult 
to determine the boundaries, certainly, in the language, of what this 
Presiding Officer, who is charged by the Administrative Procedure Act 
and by the regulations to determine the issues in the case, to specify those 
issues, who is not only required but vested with the powers necessary to 
regulate the course of the hearing and to rule upon matters relevant, and I 
repeat, it is not difficult to tell in the language — now specific questions, 
and I myself have commented on this — specific questions lie in the border¬ 
line. There is, of course, a margin of error available. 

The place to correct the basic error, if it were one, is not this 
forum. The place to correct that is by going through the appellate proced¬ 
ures, and that is recognized by counsel for River Company, Inc., because 
they have now filed an application for issuance of subpoena, which is, in 
effect, an appeal from, a ruling denying that issues. 

It is for that reason that the continuous and persistent, day-in-and- 
day-out activity that has been carried on in complete disregard of the lines 
laid down, reminding one of a caged person attempting to find a hole under 
or through or over or around, rulings that represent delimitations, and 
therefore barriers to a field that he would like to go into. 

In some ways, gentlemen, this is just as simple as this: Here are 
two parties, trying to do the right thing for their clients in the wrong forum. 
A simple recognition of that would cure this entire matter. 
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Now at the end of yesterday’s hearing, Mr. Leventhal pleaded that 
he was upset by the Examiner's treatment. I am not trying to quote him. 

I am trying to get down to a little understanding on that part. I am not going 
to make any defense. I don't think it needs it. I have raised my voice much 
more than I would like to have to, but where there is provocating action, 
there is apt to be the resultant provokedness. That is a latent potential of 
danger in allowing contumacious conduct to continue. I don't want to make 
a mistake. I have nothing at stake in this in the world except to do my lawful 
duty as a sworn officer of the United States. 

I don't propose to be placed and continue to be placed therefore at 
such risk. I can make mistakes. I am not perfect. It is quite possible that 
the tone of my voice, which is the one thing mentioned, has disturbed. That 
15441 regret, and in fact I apologize if it has. I might say, in parallel to that, 
v ' I have marveled that I have kept my Army's habits off the record because I 
have been thoroughly provoked by much of this, and I have attempted in 
every way to govern my language in such a fashion that, so far as the record 
is concerned, it reads as it should, in my opinion. I wouldn't say perfectly 
No one shoots from the hip, speaks extemporaneously with a perfect grammar 
or even choice of words. 

Perhaps that needs to be reviewed by the Commission at this time. I throw 
that open because if that be the desire of counsel, all around, I am delighted 
to have the matter thoroughly canvassed, that we may have this hearing on 
a sound basis from here on out. 

This relates itself very much to the matter of the rebuttal testimony 
proposed by River Company, Incorporated. A cursory examination of it 
indicates that that testimony likewise is substantially beyond the boundaries 
of this case, as laid down by the rulings. 

Therefore, a proper determination or a proper agreement among 
ourselves to observe during the course of this trial the rules laid down and 
reserved for future correction, if it be wrong, in the proper forum the 
matter of whether or not areas of examination, areas of proof, were 
erroneously eliminated or narrowed, would, I think, solve much of the 
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1544 problem here. 
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v ' Unless that be done on the basis of understanding, perhaps it is 

better that the Commission examine this matter in the light that it now 
stands. 

I have deliberately tried to lay before you the nahire of the problem 
and the consideration that I am compelled to give this matter. I think possib¬ 
ly it might be advisable if we recessed the conference now for about ten 
minutes and come back as a conference of counsel, and I would be glad to 
have your thoughts and your advice, and as a final word, I believe that the 
interests of every client of every lawyer in the room will be advanced and 
no one hurt if we can determine that, right or wrong, these rulings have 
been made, these are the limits of participation, these are the limits of 
activity and cross-examination and examination and rebuttal testimony. 

We will recess for ten minutes. 

(Whereupon, at 10:25 a. m., a recess was taken to 10:35 a. m.) 

PRESIDING EXAMINER: I believe everybody is here but 
Mr. Brunner. We will wait for him a moment or two. He had to go down 
to his office in regard to another matter. 

I am very receptive to counsel’s assistance and I have no order in 
which I ask you to proceed. 

MR. BRUNNER: What was that, sir ? 

PRESIDING EXAMINER: I have no order in which I wish you to 
proceed. 

1544 MR. BRUNNER: I would like to hear from Mr. Leventhal because 

it seems as though some of the remarks at least were directed at Mr. 
Leventhal as one of the counsel for the barge operators. 

PRESIDING EXAMINER: I would like to say in that regard, so far 
as I know, there is nothing new in what I have said here that is not already 
twice on the record in regard to a line of action which I deem to be 
contemptuous of the forum, so I am not bringing up something here against 
Mr. Leventhal. I have been compelled to remark on that. 

MR. BRUNNER I appreciate that, Mr. Examiner. I didn't have in 
mind that there was anything. 


MR. CHAPMAN: Mr. Woodall, may I — 

PRESIDING EXAMINER: Yes. 

MR. CHAPMAN: — state something that I think may be beneficial 
to this conference, in connection at least with my intervention. Early in 
the proceeding I attempted to get a definitive ruling on a point from you. 

As I have said before, I have to shoot from memory on a lot of this stuff, 
but as I recaU your ruling, your statement was to me that, "You are too 
smart a lawyer to try to get me to make a definitive ruling on that point. 

You will have to get your rulings as we go along. " 

And it was partly in the setting of that ruling that I have been 
attempting, as we went along, to pin-prick out my, shall we say, what I 
1544 think might be my appealable point by getting rulings, that my efforts to 
H push things in terms of cross-examination have only been in an effort to 

get such a ruling that I felt I might be able to appeal from, and my efforts to 
converse after the ruling were efforts to make what I thought would be proper 
offers, so that the purpose of my questions would be understood in case of 
going up on appeal. 

I have always understood that to be fairly proper procedure in trial 
courts. As a matter of fact, the bulk of my trial experience has been in 
trial courts and not in hearing rooms, and I recognize the discretion of 
the Examiner to limit cross-examination. 

For that reason, as you pointed out, I did request permission to go 
beyond what I thought was the scope of the witness' direct. 

In the courtroom I understood that the limitation of the scope of 
direct is a limitation only to the contents, and not to the precise statements. 
In other words, things that led up to the contents of direct testimony would 
be relevant, so long as they stay within the realm and area regarding which 
the witness has given testimony, and with that training and understanding I 
have attempted to confine myself as closely as I could to the spirit of your 
r uling , and where I felt I was going outside; of it I have attempted to ask 
permission, or to ask you to exercise your discretion in so permitting me. 

1544 Now, in order to eliminate what may appear to be stubbornness on my 


1544 

(13) 


part, pursuing a line of questioning in order to get a definitive ruling, I 
was wondering if we couldn't, on the record, when we reconvene, get 
certain rulings on certain points that I am not clear that I have had a 
definitive ruling, except as to the question-by-question approach. 

The first of these, of course, is the one that I have consistently 
raised with regard to the particular general convenience and necessity 
problem. I know that in your answer to — or in your ruling on Mr. Leven- 
thal's subpoena, you did make a statement which said that this ruling 
relates to all the fractions and correlaries thereof, including such questions 
as the particular and general public convenience and necessity. 

That, however, was not directed towards me. I feel that on that 
question I have a legal argument which has some validity. It may not pre¬ 
vail, but at least as a lawyer I am entitled to advocate my cause. 

The second one involves the question of whether or not this Com¬ 
mission should not, in determining public convenience and necessity in an 
abandonment proceeding, whether or not it should not look into the possible 
anti-trust implications or problems that would flow from the operation of a 
Products pipeline and a gas transmission system under the same roof. I 
would like a ruling on that. 

Then I have two other points which I think have a more direct bearing 
upon the gas consuming public, and the convenience and necessity of the gas 
consuming public. One of them involves the problem of high peak load costs 
resulting from peak load charges, or charges based upon a peak load day, 
and the possible solution to that problem afforded by the opportunity of 
storing lower cost gas in the summer and cutting down on the peak load day 
in the winter. 

Our people have been making a fairly extensive study on this prob¬ 
lem with specific reference to liquified petroleum gases, such as butane 
and propane, which can be stored and which can be used in the winter. I 
realize there are other solutions, but it was my thinking in this matter that 
if we could show the existence, as I indicated in my opening statement, that 
the existence of the little inch line as a Products carrier in the field today 
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would have a detrimental effect upon the effectuation of the American 
Pipeline’s proposal. It might work to the detriment of the gas consuming 
public because we would attempt to show from an engineering point of view 
that the little inch pipeline is obsolescent and inadequate, with specific 
reference to the carriage of liquified petroleum gases. 

As a subsidiary of that problem we would probably try and show that 

the use of the liquified, or the carriage of liquified petroleum gases in the 

1544 little inch system might result in very drastic and direct disruption of 
(14) 

v ' service on the big inch, by virtue of explosion, and finally — and the last 
point was that we had thought we might be able to show that the existence 
of a large petroleum products carrier in transcontinental transportation of 
petroleum products would of its very nature, coupled with the large gas 
consuming public that have been built up around the Texas Eastern Trans¬ 
mission System, operate to reduce whatever pressure may have existed by 
virtue of the national security provisions, or the so-called dormant state 
on the big and little inch. 

And if in ruling as a general matter on these topics, I am not allow¬ 
ed to pursue them as a matter of a definitive ruling on the overall problem, 
I, of course, will cease and desist. 

MR. MANN: Could I ask counsel a question, Mr. Examiner? 

I want to try to understand the third point. Is it your position that 
American Pipeline, because it would be a new line, would be better able 
to transport propane and butane than would — 

PRESIDING EXAMINER: I don't know why you shouldn’t smoke if 
you want to. This is a conference. 

MR. MANN: — than would the Little Inch? 

MR. CHAPMAN: Yes. 

1544 MR. MANN: Therefore it would be better adapted for use in aiding 

^ ^ natural gas peaking service than would the Little Inch ? 

MR. CHAPMAN: That is right. 

MR. MANN: I just want to understand that point. I won’t comment 
on my view. 
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MR. CHAPMAN: From an engineering point of view, I think this 
is demonstrable. 

PRESIDING EXAMINER: Would it be advisable for me to talk with 
Mr. Chapman a moment about his points ? There are problems which I 
don’t think can have an ideal solution, Mr. Chapman. It has been mentioned, 
I think, one or two times, that while I am quite sure the general area has 
been demarcated almost from the beginning, but certainly beginning, and 
certainly in, I would say, a very detailed fashion in Volume 6, I think, it 
isn't possible for that to cover all of the uncertainties. 

In the first place, there wasn't before the Examiner at the time 
some of the data, for example, that has been mentioned now so it is 
impossible. In addition, I think one of the most faulty actions a Judge can 
make is to make broad rulings where the material before him is not as 
broad as the ruling, and it is my attempt to avoid that error, which I 
consider a very grave error. 

I think it is the ultimate of arbitrariness to make a ruling, iron-clad, 
1544 of a very broad nature, certainly early in the case. There are some things 
j can define a great deal better than I could have back there. 

Now, take for example — and I am not going to try to follow your 
various points because I don’t have notes on them, but I do want to discuss 
with you one or two matters you mentioned. 

We already have, I believe, a sufficiently clear — not exactly in 
a technical sense — ruling, but it is a ruling. Rulings are of two sorts in 
a hearing of this sort; at least two. There are actually others. One ruling 
relates to an area or a subject matter which is determined beyond the scope 
of the hearing, and that may be by reason of absence of jurisdiction, and 
jurisdiction here is one of the very central problems. I owe a duty to this 
Commission also that I not take it into an area where it would be slapped 
down by the Circuit Court as having exercised or attempted to exercise 
jurisdiction that has not been delegated to it. 

With respect to the national public interest — and I am using that 
phrase, attempting thereby to encompass in it all you mean by it — far 
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beyond the public interest, or the public convenience and necessity, and we 

use both phrases in our Act, in Section 7(e); there is a requirement for an 

application, "If you are engaged in the interstate transportation of gas or 

if you are engaged in the sale of gas in interstate commerce, for resale." 

1544 That phrase is used, that you must apply and ask for a certificate 
(17) 

of public necessity. Section 7(e) sets up the standards and the Act is so 
strong to say that the Commission shall issue such a certificate if certain 
facts are shown. 

I have often said on the record, I think probably the first time it was 
put on our records, if the facts are there, they have got to be found. The 
best way in the world for counsel to be able to get a certificate is to put 
the facts there, because the status takes effect from, then on. It is com¬ 
pulsory if they are shown, because you can't help but find them if they 
are there. 

We then have in Subsection (b) of Section 7 the phrase, "public 
interest", with respect to abandonment, and it must not be a detriment to 
the public interest. It must not be, in other words, contrary to the pub¬ 
lic interest to permit, so both of the phrases are in this case, but in both 
instances they relate specifically to the field we have been delegated to 
regulate. 

I think you will find in the record — I am almost positive that it is 
there -- that I have already indicated that even though Texas Eastern had 
come in here and attempted to prove a profitable oil business, they would not 
have been permitted by me to have made such attempt any more than the 
opposite would be allowed by you, or anybody, and the reason is that to do 
1544 so, and possibly mislead the Commission, and to base its judgment upon 
such a showing in a field where they have no jurisdiction might destroy the 
validity of that which they do, regardless of what they do. It would be 
basic error, so it is not a case of being against you people, or for anybody 
else. 

I wouldn't hear that testimony until instructed by higher authority from 
anybody because it is beyond the jurisdictional power. 
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In the matter of this matter of trying to conform, I have not been, 

I think, very critical, actually, of any action by any counsel, including 
Mr. Leventhal, where the question was at all border-line. In fact, although 
I regreted having to, I have allowed a whole series to occur in practically 
every single stage of the hearing, or segment, to pick it up and let a line 
be established of showing what was being done, so that it wasn’t actually 
very narrow or very tight delimitation, so as to the national public interest, 
before this forum I have certainly laid down a line. 

I don't see how there is much doubt about that. 

Now, there are several other considerations that would be involved. 
Let's assume that the Commission had jurisdiction. There is very, very 
little proof can actually go in. The people that are really behind and con¬ 
trol the matter of the national public interest as to the existence or operation 

1544 of these petroleum products operations are the National Security Board, the 
(19) 

Office of Defense Mobilization, and that which they have done, and con¬ 
ferences which this party has had undoubtedly — I don’t know — but I do 
know what the operations of those organizations are that are protecting the 
national security, and as a result there couldn’t be much testimony. 

We have had an observer here by reason of the fact it is classified 
information. 

Actually, we have had an observer here from the Department of 
Interior, where a lot of this heads up. The competitive angle, whether one 
or more is needed, or both are needed, or all three are needed, the impact of 
one on the other, are all matters beyond our jurisdiction, but if they were 
in our jurisdiction and our jurisdiction were concurrent, the ultimate de¬ 
cision still lies elsewhere and at higher levels than ours in relation to the 
national security. 

It seems to me that point ought to be pretty clear. 

There has come up another line which lies in my mind this way. It 
may not be exactly the way you expressed it, and that is the matter of study 
of alternate proposals. Some examination has been had on that. 

Apparently there is some proposal in the rebuttal testimony submitted 
to try to make a study and try to put in a study on alternate proposals. 
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1544 I assure you gentlemen , that it is out of order. I can’t hear it. Again, be- 
cause the Commission has no authority. It doesn’t sit in the seat of a state 
public utilities commission. A state public utilities commission almost 
universally in many areas have much wider powers than this Commission 
does. This Commission has one simple basic power, and it has been im¬ 
pressed on the record, I know, as many as twice and I think three times. 

It can deny or grant, it can condition but it may not modify the project. It 
has no basis in the Circuit Court of Appeals in the Panhandle Case, which 
I heard, prepared the decision or the opinion for the Commission on, and 
the Court slapped the Commission down by reason of an effort to avoid and 

to delimit that which the Commission determined was discrimination be- 

1 / 

tween customers in regard to the matter of the inadequacy, the physical 
inadequacy of lateral lines that had not been kept in relationship to the 
demands of those customers, and we attempted to do so, and the Court 
slapped it down. 

You have no power, and the reason they cited was exactly the reason 
given in the statute and in the face of the statute, and that is, we have no 
authority to require an enlargement of transportation facilities, so alter¬ 
nate proposals are not cogent testimony in this case. 

They don't apply themselves to any issue of which the Commission can 
take any notice, or do anything about. It is either this project or not this 
project, and that is true of every case. This isn't any different. It is true, 

1544 it can deny it, if it isn’t required by the facts that are shown to make 

( 21 ) 

v ' certain findings, and then the company can come forward with any alterna¬ 
tive it wants. This, again, is not the forum. 

So much that you have related with regard to possible long-range 
effects of utilization of LP in conjunction with or in substitution for peak 
gas, whether it be by way of storage or by peak shaving or otherwise, 
many of those things have interest, and I am sure are being studied by the 
entire gas industry, but we can't pass on alternatives. 

Anybody else ? 

I don't know that I have covered all the points, Mr. Chapman. If you 
mentioned some others, I will try to give you some other help. 
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MR. CHAPMAN: May I make one observation in connection with 
alternatives and the evidentiary purpose of alternatives would not be to 
move the Commission to amend the application or in any way alter the 
application, but it might go to persuade the Commission as to the wisdom 
of the pending application and thereby possibly deny it in light of the fact 
that there were other alternatives that would or should come from the 
applicant. 

PRESIDING EXAMINER: Unfortunately, «pur statute doesn't give 
to the Commission such discretion. It sets up the very specific categories 

1544 of factual finding that require the Comm rs si on to permit abandonment. I 

( 22 ) 

think there is only one possible juxtaposition, and that is — I will read the 
section or read the words: "Whenever the Commission, after notice and 
opportunity for hearing, finds such action necessary or desirable in the 
public interest -- ", I have already touched on it by the public interest we 
have been delegating regulatory control of — "it may order" — I am read¬ 
ing the wrong one. That is (b). That illustrates that part. 

Let me read this: "No natural gas company shall abandon all or any 
portion of its facilities, subject to the jurisdiction without the permission 
and approval of the Commission first had and obtained after due hearing 
and a finding (1) that the gas is depleted so that continuation of service is 
unwsrrented, or the present, future and public convenience and necessity 
permits such abandonment." 

It relates solely to gas, again. It, therefore, is nbt for the Com¬ 
mission to determine that some better thing could have been thought of. 

I do think that the Commission has to make a comparison of substitute 
facilities in this particular case. In many cases there is no substitute in¬ 
volved at all. In this case, undoubtedly the Commission has to weigh the 
substitutes and for that reason some of the areas that you gentlemen are 
interested in came into the case and have been cross examined on, although 
technically not within the narrow limits of the case. 

1544 Take, for example, the matter of expansibility of the Kosciusko Line, 
either 100 or 300. We had exhaustive testimony on that. Why? Because 
it had a bearing solely on one thing: Is it more susceptible of future 
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expansion which the Commission must give some recognition to, if those 
facts be established, and, of course, they should be probed if they are 
attempted to be established. 

Now, what are some others ? 

MR. CHAPMAN: The question of the anti-trust problems involved 
in this proceeding. 

PRESIDING EXAMINER: Mr. Chapman, we have a series of new 
dockets, and we have used a shorthand word, or letters, "IP", and we 
only have several thousand of them and they are indpendent producers, 
who by the Phillips case, were put under the jurisdiction of this Commis¬ 
sion. There are very few of those who are not in both the gas and the 
oil business, transporting, selling and producing. 

We have no responsibility with regard to anti-trust. There isn't a 
single facet that you can tie into, not one iota. That is a lawsuit you have 
in court and that is your forum. That is absolutely clear. There can't be 
any doubt about that. The fact of the matter is, you might as well say 
the Clayton Act is involved, and the Clayton Act is involved, and the 
Clayton Act certainly looks in the other direction, that it is not a very 
1544 sound position to come in and say, "Don't let somebody compete with me" 
v ' because the Clayton Act looks in the other direction. It says, "Competition 
shall not be stifled. " Actually, the spirit of both laws look in that direction. 

MR. CHAPMAN: Perhaps Wendell Burge, of our firm, would be 
more adequate to expound upon the theories involved in our position in this 
case, but the main point is that insofar as the public convenience and 
necessity and public interest is involved, that as a matter of ruling, this 
Commission has no authority to look into such matters. That cuts off any 
possibility of going into them. 

PRESIDING EXAMINER: If that be erroneous, it will be remanded 
ultimately. 

MR. CHAPMAN: Yes. 

PRESIDING EXAMINER: And if so, it will be reopened. We have 


had them before. 
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MR. CHAPMAN: I appreciate that. The main thing is we are now 
getting to a point where I can see where I can't go, which I have actually 
never been able to see before, because of this feeling I had to pin-prick 
out the rulings, question-by-question. 

PRESIDING EXAMINER: I don’t think the matter of testing by either 
of you or any of you has been subject to any criticism, and it hasn't even 
entered my mind slightly. 

MR. HARGROVE: Mr. Examiner, I understood that you were in- 

1544 terested in comments or views with respect, not just to the narrow ques- 
(25) 

’ tion of whether individual questions might be within the scope of the direct, 
or something of that nature, but with respect to the more basic questions 
of the position of the intervenors, and the extent of their participation in 
this case from the standpoint of their rights and interests. 

I think it would be helpful --it certainly would be to me — I would 
be more than willing to restate on the record my position with respect to 
those, and I think it would be appropriate if they restated theirs, pointing 
out, if possible, in what respects their rights and interests extended to the 
areas which they wished to cross examine and introduce evidence and which 
you have found, correctly, in my opinion, they may not. 

I believe we might thereby bet a full delineation on the public record 
after we reopen of what they themselves think their rights are, and why 
they think they are there. Then at some future date, if necessary, those 
assertions might be measured against your rulings to determine whether 
or not they were restricted beyond the scope of their rights. I don't think 
they have been. 

MR. LEVENTHAL: I could follow the lines suggested by Mr. Chap¬ 
man, which I think is the most fruitful line for purposes of getting a result 
out of this conference, which would be perhaps conductive to a shortened 
hearing, and one in which the issues are more clearly defined, and I pro- 
1544 pose to do that; that is, I propose in a few moments to state as succinctly 
as i C an, an( j ^ general terms, the nature of the lines of rebuttal proof 
which I would intend to offer, as well as to some extent and somewhat 
more general for those lines which require as precedent cross examination 
of Mr. Goodrich. 


1544 

(27) 


Before I do that, however, I would like to take a couple of moments, 
not to respond, because I don’t think this conference should be formalized 
by a statement of response, but to state to you, Mr. Examiner, that it is 
my belief that I have acted as a responsible professional attorney through¬ 
out this proceeding, that I have conducted myself in accordance with all 
proper rules, and that I have been contemptuous — have not been con¬ 
temptuous, I beg your pardon, of the forum. 

I have great respect for the Federal Power Commission. I have 
respected the position of the Presiding Officer. 

There have been in the last two days — that is, in connection with 
testimony of Mr. Naff — certain particular difficulties due to uncertainty 
as to the kind of record that I have to make in order to preserve my legal 
points; that is, the legal points which I now think we will be able to estab¬ 
lish so that I can get them reversed on appeal, if I am right, and I will not 
get them reversed on appeal if I am wrong, 

Those points are emerging very well from this conference. They 
probably will emerge from this conference. 

At the outset of this hearing I made reference to the fact that I had 
wished we could have had a pre-hearing conference, and Mr. Hargrove, I 
will take it upon myself that I think really part of the congestion we are in 
is due to the fact that you wanted this hearing started at a very early date, 
which you are perfectly entitled to do, don't misunderstand me, but I say 
that has had some consequences. 

PRESIDING EXAMINER: Let me remark there, I heartily agree that 
it would have helped this hearing to have had a proper pre-hearing con¬ 
ference, but unfortunately -- and I say this with the utmost humility in con¬ 
nection with the Commission, for example, and in connection with the regu¬ 
lations we have — unfortunately our regulations do not put it within the con¬ 
trol sufficiently of the Hearing Examiner to accomplish that which is definitely 
in the public interest. 

MR. LEVENTHAL: Exactly so. 

PRESIDING EXAMINER: And I heartily agree, and in fact, we have 
to use at times, and I have been able to use, I think, very satifactorily in 
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many instances, just such a conference as this, and it perhaps should have 
come earlier. It might have been helpful. Maybe I should have thought of 
it. I am sorry I didn't, really. 

During a conference, I still have to get counsel's consent but they 
are usually willing, but had we been able to have a really effective — now 

1544 I say that in the light of Nimm’s on Pre-Trial, which I am very familiar 

(28) 

v ' with, I have been a student of it for twenty years, I know Arthur Vanderbilt, 
Chief Justice Vanderbilt of New Jersey, he has been an intimate personal 
friend of mine and we have worked on this problem together for many years; 

I believe in it heartily and the Commission knows that, and I am sure the 
Commission intends to open that up. 

The President's conference brought that matter to light again. It is 
being studied. I heartily agree, so I hope we can make the best we can out 
of this, because we weren't able to, or didn't, when although I really think 
we should have in this case. 

I appreciate your mentioning that and want the record to so show. 

MR. CHAPMAN: I want the record to show that I agree with the 
suggestion of a pre-hearing conference, too. 

MR. LEVENTHAL: Reverting to this hearing, the atmosphere from 
the first day was somewhat confused for me by the fact that, whereas I 
thought that the Commission's order rejecting the petition of Texas 
Eastern — I mean the answer of Texas Eastern to our petition — established 
a range of subjects which were germane. It developed, not immediately, 

Mr. Examiner, it developed over a course of slow period of baking, really, 
that there might be a difference between the order, in your judgment, be- 

1544 tween the effect of the order in permitting us to intervene as parties, and 
(29) 

v ' the scope of the subjects which we might raise on that petition for 
intervention. 

However, I wish to point out to you for your recollection, and in 
fairness to anyself, that even in the first week of the hearing, when I was 
engaged in examining Mr. Adams, and which I think I successfully re¬ 
moved from the case, one of the grounds for the application asserted in the 
application, I made the point to you that I thought I was being limited in my 
cross examination. 
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That had nothing to do with the issues as we are focussing them now. 

It is something else that is involved in that. 

In connection with Mr. Goodrich, where I felt that the only intelligent 
way that I could examine Mr. Goodrich was after analyzing his working 
papers, at the conclusion of which I still believe — I do believe that you 
took it as a matter of some bad faith on my part that I wouldn't go forward 
at that time. 

I will be frank with you, I think it is better to say what you have on 
your heart, or in your heart, whereas I was engaging in what I thought was 
a loyal act way of proceeding with Mr. Goodrich, you feel there was some 
question about my conduct. 

In connection thereafter, the only controversy that arose thereafter, 
apart from the subpoena application, was in connection with Mr. Carpenter, 
1544 and it was out of that testimony, when the lines were still being drawn, that 
the Examiner did develop the problem that there was something about the 
products line which had to be taken into account, and that there did remain 
a problem of how far it should be taken into account. 

Much of the discussion of Tuesday and yesterday were also related to 
this problem of when is a question on cross examination within the scope of 
the direct. 

Now, I don't think it is appropriate here to rehearse Wigmore's doc¬ 
trines, the so-called Michigan rule, which no longer obtains in Michigan, 
but obtains in other states, what the various Federal rules are on what is 
meant by keeping the cross within the scope of the direct, but I will say, 
frankly, to the Examiner that, in my opinion, he has a theory of that doc¬ 
trine which is much narrower as to the cross examination than any that I 
have previously encountered, and that it is my belief that the cross exam¬ 
ination must be on the subjects raised on direct, but are not limited to the 
specific facts. 

There is an honest difference of opinion, I presume, about what that 
rule means, but it is not susceptible of immediate statement, merely by 
referring to the Rubert, that the cross must be within the scope of the direct. 
It depends upon what that Rubert means in application. 
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1544 It is certainly within this setting, and it is certainly the only way that 

( 31 ) 

I could proceed to make my case, and on that point I will assure you, Mr. 
Woodall, I will make the point that I have not been given effective cross 
examination because of what I believe to be an error in applying that 
doctrine. 

PRESIDING EXAMINER: That would be an error of law, in other 
words, on my part. 

MR. LEVENTHAL: That is right. But the only way I could present 
that error of law, the only way I could place it into the record, was to 
develop it question-by-question, because it relates to a whole series of 
questions. There was no easy way to develop that error of law. I will 
say, and be very frank about this, I think that the volume of your voice on 
Tuesday was such as to bewilder me. I felt that you must be sick at that 
time or have a stomach ache, or something, and I tried not to say anything 
on Tuesday, but I was shaking when I left this hearing room, and it started 
when I presented the application to Mr. Naff, which I thought would be not 
pleasant, to Mr. Hargrove, but would be something that would go past un¬ 
noticed. That is all by-gones. 

I only want to, as long as this is a transcript for confidential use, 
there is no need to develop anything in the nature of, as I say, complaint 
or accusation in defense, but I am not sure that you have in your mind and 
before you the considerations which have been operating on me, and I want 

1544 to bring them to your attention in fairness to yourself as well as to me. 

(32) 

v ' I think it is better to be done in a candid way. Now, as to the issues 

on substance which I would propose to develop subsequently, it is already 
evident from the previous remarks that much of what I have in mind will 
probably be excluded, but I will make a restatement. 

First, with the exhibits which I served on January 13, there was a 
statement of a line of testimony of experts that appears together, immedi¬ 
ately following the list of the exhibits which I have, making the point that — 
making various points with respect to the petroleum products transportation 
market involved. I can refer to those points as follows: 
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First, a definition of that market in paragraph 1; second, in the latter 
part of paragraph 1, a statement that this market is now served by approx¬ 
imately 25 to 30 contract tank car operators; fourth, that they have had a 
record of increasing technological efficiency and declining rates; fifth, tha t 
the volume or extent of this transportation market is approximately 100, 000 
barrels per day, and that this expert will testify that that is how he projects 
the market to be for future target years. 

This transportation market is described as a fringe supply of products 

for the Mid-West, and paragraphs 2 and 3 are meant to summarize the 

1544 more important basic considerations upon which the extent of the trans- 
(33) 

portation market is estimated. The exhibits go into, of course, great 
detail on what the extent of that market will be, and it would be a matter of 
some considerable testimony to develop from the exhibits the conclusions 
stated in summary form in this notice. 

Thereafter it would be the subject of appropriate testimony that upon 
the basis of the tentative rates proposed by Texas Eastern, which is another 
exhibit accompanying my last — and they are only tentative rates, but 
they are tentative rates which have been distributed around in the products 
industry — it would be expected that the barges would continue to handle 
a substantial share of the bulk transportation market; that it is estimated 
that on this basis, the volume which would be carried by Texas Eastern 
would result in a substantial loss in petroleum products business. 

The point would thereafter be made that in view of Texas Eastern’s 
high fixed costs on the Little Inch Line, it would be under continuing pres¬ 
sure to expand volumes to the maximum extent possible by various means 
that might be available, some of which — and this is a conclusion that Mr. 
Naff has already stated, but I would put it in as part of my direct. 

Point would further be made by appropriate witnesses that the opera- 
1544 tion of this products line by Texas Eastern at, say 100, 000 barrels per 
day — I mention that, Mr. Examiner, although the figure was excluded on 
my cross examination of Mr. Naff, because it happend to be a figure which 
he used in an affidavit filed in court as the volume at which he stated the 
line was economically feasible and operable. The point would be made that 
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operation at that level would mean capture of the overwhelming bulk of the 
transportation market involved and displacement of the barge operators. 

Point would further be made by competent testimony that although 
it may be that Texas Eastern will be able to persist in this venture by 
virtue of its natural gas earnings and reserves which could absorb the 
losses, in accordance with Exhibit 36, that it is clear that a private party 
making the same investment in the Little Inch as a petroleum products 
line, as an independent business, and without the support of these gas 
earnings and gas reserves, would have such substantial risks of loss and 
small possibilities of gain that this would be a dubious, unattractive venture, 
as I say, except for the existence of the support of the gas income, and the 
possible advantages to the company overall, taking into account its gas 
picture. 

The expert would further testify that, in his opinion, there was no 

reasonable basis for forecasting income before taxes of in excess of $5 

million per annum on the Little Inch petroleum products line, which is the 

figure put in evidence by -- I say put in evidence by — let me say which is 

1544 reflected by data in the record. This would require volumes of 175,000 
(35) 

barrels a day, or more, and that that is not — there is no basis for 
forecasting that. 

Further, it would be brought out that, what would be brought out 
would be the consequences contrary to the national defense in converting 
the Little Inch line now in advance of an emergency, when the effect would 
be to displace the tank barge fleet, which would result overall in a loss of 
transportation potential in time of national emergency for products and the 
removal of an asset of flexibility and mobility, in contrast with the dis¬ 
advantages of a line with fixed points, depending upon the nature of the 
emergency. 

This is somewhat extended. I know this appears somewhat extended, 
but, believe me, I am compressing, and generalizing. 

PRESIDING EXAMINER: I think it is helpful to have it. 

MR. LEVENTHAL: Further, there would be testimony on the products 
side. I think I have referred to the efficiency of the barge industry and to 
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the fact that that efficiency in declining rate structure has been obtained by 
heavy capital investments. The barge industry, as an actively competitive 
industry, in which these 25 to 30 barge operators are in active competition 
with each other, would be described, and the point would be made that the 
barge operators are not trying to prevent competition from a products pipe- 
1544 line, but that they are concerned with the facts as they emerge from Texas 

(36) Eastern’s proposal of, first, a pipeline which is designed from the begin¬ 
ning with built-in pressures to acquire virtually the entire market involved, 
and, second, that — I don’t mean by second in order of importance, but 
separating out the points — second, that this is not an independent products 
pipeline which must stand on its own feet in competition with the barge 
operators, but is instead a division of a natural gas pipeline company 
whose earnings are basically derived from a sheltered position, sheltered 
from free competition. 

There would be evidence to dispute the statements frequently made 
that pipeline is the most efficient way of carrying products; evidence de¬ 
veloped on the inherent efficiencies of water transportation in various 
situations, and the complaint sharpened that, as I say, it is not an effort 
to exclude competition, it is an effort to exclude competition as proposed 
by Texas Eastern, which is founded on the exclusion of others from the 
market, on their virtual displacement from the market. 

Now, Mr. Ray suggests to me that the statements I am making don't 
clearly enough state my approach in terms of what the relevance is of 
these problems under the Natural Gas Act, and I would say that perhaps 
they can be sharpened in terms of looking at the Examiner’s order denying 
1544 the subpoena, wherein he says that, "It is not within the jurisdiction of 

(37) this Commission to consider whether Texas Eastern may or should enter 
into the business of transporting oil products. " 

Our position is that it is within the jurisdiction of the Co mm ission to 
consider whether they should withdraw natural gas facilities, whether they 
should build new gas facilities and withdraw old gas facilities for that pur¬ 
pose; that the public interest which would have to then be considered would, 
and again, we would put this on by a witness, although much of it can also 
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be developed in argument, but a witness would help to illuminate some of 
the underlying economic bases of the argument, that there is a problem of 
a pattern of industrial organization which is being given impetus by the 
Commission, if it permits Texas Eastern to do this, which is undesirable 
from the point of view of the public interest, from the point of view of a 
number of inter-related points. 

One of them is that the Texas Eastern would be put in the position of 
having potential conflict of interests. Another is that the earnings which 
are virtually assured by the Government to Texas Eastern in view of the 
shelter from free competition of other natural gas pipelines means a correla¬ 
tive responsibility on the part of the Federal Power Commission to avoid 
their use in undermining other companies carrying other products who may 
be equally efficient, in fact, but since they lack these particular advantages 

1544 of assured earnings and reserves under the Natural Gas Act. 

( 38 ) 

v ’ These advantages are both in terms of continuing income and in 

terms of reserves already established, and that these responsibilities are 
particularly focused, sharpened, made more aggravated — these disastrous 
consequences are made more aggravated and the responsibility of the 
Federal Power Commission is correspondingly greater when it is the 
foundation of the Natural Gas Pipe Line’s venture that it would be establishing 
a monopolistic position in the products business. 

Now, I may insert parenthetically, Mr. Examiner, what I stated the 
first day, that I have been much troubled by the procedural problem raised 
by the fact that the reference to the violations of the anti-trust laws are 
obviously not appropriate for a hearing and a determination in this forum; 
even if you did not have the particularly vexing current workload, I would 
agree that this is not the forum to make the binding determinations under 
the anti-trust laws. 

It doesn't have that jurisdiction, but it was the sense of my petition, 
and it would be the sense of the proof on that particular point, that there 
being a substantial problem here — although I understand that there are 
those in Texas Eastern who disagree with me — that there being a 
substantial problem here, it is one in which the Commission should stay its 
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hand until that problem is settled in the appropriate forum before it can 

1544 make the finding of national interest required under the Natural Gas Act, 

(39) 

v ' and before it can make the other foundation findings. 

Now, with respect to the natural gas -- what I call the natural gas 
side of my testimony, or of the testimony for the barge operators; in the 
first place, this would depend upon Goodrich's being recalled. Mr. Hargrove 
may have some comment as to whether he intends to call Goodrich as a 
witness in any event for further direct, but assuming that Mr. Goodrich is 
on the stand, I would propose to put matters before him in terms of the 
explanation of the working papers, both with respect to mistakes and to 
assumptions which, if I am correct in my preliminary analysis — and that 
remains to be seen upon the cross-examination — may total errors in 
excess of $1 million in terms of the difference in expenses before and after 
conversion. 

Second, and as I say, this would be necessary — some of the data 
evolved from Goodrich would be a necessary foundation as to the shape of 
his other gas testimony — second, it would be by competent evidence, it 
would be purported to show that in regard to the expandability of the ”K" 

Line at economic rates which has been the subject of testimony, as in 
furtherance of the application; that what the Texas Eastern is in fact proposed 
is using up the cheap expansion of the Kosciusko Line now, the expansion 
which can be done at very small costs now, and by "small costs" there, I 
1544 am referring to the incremental cost, the cost of the incremental service. 

L e t me put it that way, and that thereafter, when you get to the looping, 
which would have to be carried on on the Kosciusko Line, as would be 
developed, you would have a much more expensive additional cost, so that 
the total position of the gas company, of Texas Eastern, in terms of cost of 
service, would be more advantageous if the Little Inch were retained in 
service, and an expansion were made as proposed in Docket G-2503 than if 
the Little Inch were taken out of service, we had the expansion in G-2503 
and then the additional looping. That is a point I don't believe that has been -- 
that particular point I have just mentioned is a point that I don't believe 
has been the subject of offer before, or mentioned before, and then there 


would be, or it would be my purpose to introduce testimony to show that in 
large part the advantages claimed by Texas Eastern could be obtained by 
alternative methods; that is, other than by a line that is now proposed. 

I don’t develop that because you have already indicated it is not 

relevant, in your line of thinking, but I have been able actually since the 

recess to obtain the services of an engineer on that, who has pointed out 

the possibilities of an alternative means which would provide advantages 

claimed of in this proceeding and which we would suggest would be proper 

1544 basis for denial of the application. 

(41) 

v ' MR. MANN: May I ask would you be willing to come before the 

Federal Power Commission with an application to build such facilities in 
competition with Texas Eastern ? 

MR. LEVENTHAL: No. To that extent it is obvious that the legal 
position that the Examiner has referred to has some foundation, but what 
I do say is that if the purpose — in view of the light of the asserted purposes 
of this, it would be a basis for denial that there is another remedy available, 
which does not have what we regard as undesirable consequences. We can 
not make Texas Eastern do it, of course. I am sorry; it would be obvious 
the Federal Power Commission could not compel Texas Eastern to pursue 
that alternative purpose. Pardon me one second, please. 

Now I may say that although I have been working very diligently, 
believe me, since December 18, or whenever the hearing recessed, I have, 
by virtue of all these points, had quite a bit of work to have done — to do 
and to have done — and that there is much effort still involved in the work 
that is appropriate or adjunct to actual presentation of the hearing; that, 
as I say, on the gas points, some of this would be or would have to wait in 
turn upon our assumptions as to what we could develop from Goodrich’s 
testimony on further examination, but I would heartily subscribe to any 
1544 means that you would want to propose, either by reducing this to some 
v formal offers or taking the transcript as we have got it now, and just 

printing that part of it, which is the latter part of the discussion and treat¬ 
ing that as in essence a formal offer and getting rulings which would 
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preserve to me my legal objections, whatever they may be, and reduce not 
only the possibility of friction, because perhaps this very conference has 
done that, but reduce the amount of further work involved by human beings 
involved in this proceedings. 

PRESIDING EXAMINER: I think that is a very constructive sugges¬ 
tion. I think we can find some way to use this along those lines. 

MR. HARGROVE: Mr. Examiner, I didn't want to interrupt Mr. 
Leventhal, but I must comment with respect to one or two things — not with 
respect to the proposed offers of testimony, but with respect to certain 
other matters which were mentioned, which are characteristic of an attempt 
to indicate that undue difficulties have been imposed upon these intervenors, 
which is not the case. The suggestion, first, that this application was 
rushed to hearing, if you like — 

PRESIDING EXAMINER: Let’s don't answer those. I don't think it 
is necessary, Mr. Hargrove. 

MR. HARGROVE: I particularly wanted to mention the question 
1544 about a pre-hearing conference, which, of course — 

PRESIDING EXAMINER: Go ahead. You would have had no objec¬ 
tions if it was to be done. 

MR. HARGROVE: If it was considered desirable. The full right 
under the rules, give them ability to request that. They can not only 
request it prior to the hearing, but at the hearing and any other time. 

PRESIDING EXAMINER: What I said as to the Examiner's power, 
the Examiner's power is really quite limited. 

MR. HARGROVE: We saw no occasion for it ourselves. 

MR. LEVENTHAL: I think perhaps if I had had any experience in 
FPC proceedings before that and I felt more sure of my ground, I would 
have suggested it. It is my first FPC proceeding and I didn't know the ropes, 
you might say. 

PRESIDING EXAMINER: I hope we all learn something. 

MR. HARGROVE: With respect to the anti-trust suit, from the 
standpoint of time, it is almost a chicken-and-an-egg proposition. The 
suggestion has also been advanced that there is no rush in the anti-trust 


suit since this matter is pending before the Federal Power Commission. 
Here it is advanced that there is no rush in this because the anti-trust suit 
is pending. 

MR. LEVENTHAL: Now, Mr. Hargrove, the question of a particu¬ 
lar motion should be argued — 

PRESIDING EXAMINER: That doesn’t affect us. Let me touch that 
one point. I am trying to eliminate this getting down to a detailed crossing 

1544 of these things. I think Mr. Leventhal's suggestion is a very practical one, 

(44) 

' ' that picking up at the point where he began to outline his points, we can have 
that put in the public record. 

MR. LEVENTHAL: I would like the opportunity to read it, just to 
make sure that I have not missed something. 

PRESIDING EXAMINER: You can go over it and, in fact, you can 
edit it and then you can tender it, and all counsel can look at it and we can 
just put it right in the record. Then we can go from there and I think it 
might save us a lot of time and you a lot of work. 

MR. LEVENTHAL: Excellent. 

MR. KIRBY: How about Mr. Chapman? 

MR. CHAPMAN: I would like to have that applied to my portion of 
the record. 

PRESIDING EXAMINER: I haven't seen any service by you of 
proposed evidence. Did you make a service on the 13th? 

MR. CHAPMAN: I don’t understand that that is required under the 
rules. I understand that Mr. Brunner's request was for exhibits only, and 
I might say at this time, that so far as I know, I wouldn't have any exhibits. 

I would simply have — 

PRESIDING EXAMINER: You don’t have any exhibits, so you didn't 
file them. There was no requirement that you serve prepared testimony, 
but there was that you serve some indication of what the lines would be. 

1544 Actually, what this has led up to is just exactly this possibility of economiz- 

( 45 ) 

v ing everybody's effort. 

MR. BRUNNER: May I have a clarification of what is proposed here 
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As I understand it, Mr. Leventhal's remarks, beginning at some point 
are to be edited, if he desires to edit them when the transcript is given 
him, and then when the hearing is reconvened, that those remarks will be 
put in the record and we will go from there. Where do we go from there ? 

PRESIDING EXAMINER: Well, he then can make or we can then 
design a basis so that these exhibits, and his statements with regard to 
what they purport to show, can be made offers of proof in the event, and 
I think he has properly, shall I say, anticipated that large areas are beyond 
what I conceive to be within the trial scope. 

In fact, I would say -- let me say this — and I think this is really 
very helpful. I think it is very helpful to all of us. Let me just turn to 
Section 7 (c). These applications and our regulations, even our opinions, 
etc., often refer to an application being made under Section 7. When you 
analyze Section 7, if it is an application for a certificate of public conven¬ 
ience, it really means that it is under Section 7 (c) and it is under Section 
7 (e) because when you turn to (a), that is ordering a company to attach 
and serve somebody, (b) is abandonment, and you go on down. Those are 
1544 the ones. 

If the first sentence of Section (c) read like this, 'No oil products 
company or person which will be an oil products company upon completion 
of any proposed construction or extension shall engage in the transporta¬ 
tion or sale of oil products, subject to the jurisdiction of the Commission, 
or undertakes any construction, etc., they must apply for a certificate. " 

If this section read that way, you would have a very fine case. I 
don't know that you would win it, but you would have a case where the 
evidence was just exactly designed for the purpose. I think that is enough 
said on that. 

MR. BRUNNER: To further clarify the situation, when you said 
that Mr. Leventhal's remarks would be put in the record, I was under the 
impression for just a moment that possibly his position would be submitted 
to the Commission for their consideration so that we might be able to 
pattern a program with regard to the presentation of Mr. Leventhal's case. 

Am I in error in that regard ? 
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PRESIDING EXAMINER: Let me tell you how it lies in my mind at 
this time. We are all human beings and no matter how hard we try to be 
free of those human tendencies which are not appropriate in a function we 
are performing, I suppose we all continue to be a little bit prone to operate 
along our resultant human emotions. 

1544 Take the matter, for instance, of motivation. I don't think it is 

(47) 

' possible for a Judge to sit in a bench and not arrive at some judgment as 
to what motivation is of counsel. Actually, that is not what he is intended 
to do, and insofar as is humanly possible, and I have stated this on the 
record already, and I state it for the very reason of the problem Mr. 
Leventhal mentioned, and I think stated very well, I have attempted 
absolutely to judge and base solely on facts, regardless of the finest 
motivations. I have therefore not acted. 

Now, we perhaps were working at cross purposes. I was not sick 
on Tuesday. I was attempting, by emphasis, to make clear that certain 
things were not going to happen in this hearing over my dead body. I 
have not been one noted for starting something that I hadn’t thought through 
and thought I was right, and when I do start, I generally finish, wrong or 
right. 

I say I think I am right and if I think I am not right at a given point, 

I will say so. I will change. I still think that the basic approach laid out, 
while indefinite, and therefore creating a problem for you, Mr. Leventhal, 
which I appreciate, was the proper and is the proper course. 

Now I think it has been extremely helpful, so far as I am concerned. 
I believe that this conference has removed from my mind a fear that it 
1544 would be impossible to work on a cooperative basis. I think we can now 
work on a cooperative basis. Let's forget the first part of this. 

MR. KIRBY: I am agreeable to that. 

PRESIDING EXAMINER: I may say I am very happy because there 
is nothing in the world I would rather not do than to have to enter into any 
such thing because there is always a degree of unfairness in any of those 
things. Nothing is black and white. 
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(49) 


MR. MANN: I have a question or two if I may ask them. It is my 
understanding Mr. Leventhal's statement of position or approach, as it 
were, having been put on the record, will then afford us intervenors, and 
Texas Eastern, if it chooses, opportunity to comment upon positions there 
taken? 

PRESIDING EXAMINER: Yes. I would certainly ask it because I 
am going to then try to give definitive rulings. 

MR. MANN: Are you then going to rule on that so we will know 
where we go from here ? 

PRESIDING EXAMINER: Yes. 

MR. LEVENTHAL: In fact, if it is agreeable all around, I can put 
in writing in the form of an offer or proof, and without reference to the 
record — because I was obviously using notes — so that it would not be 
necessary at any time to type up this record; that is, the record could stay 
in untranscribed stenographer's notes, and I don’t need it for my tender. Mr. 

Chapman would make his tender and we would serve them on parties for 
proposed tender. 

PRESIDING EXAMINER: I think that would be better. You were 
working under pressure here, whereas you could sit down and do the job 
properly. 

MR LEVENTHAL: I think I could do it by tomorrow. 

PRESIDING EXAMINER: I think that is the best, I really do. We 
will simply leave this untranscribed. 

MR. BRUNNER: As long as this is an off-record conference, I 
might mention I have a little concern with Mr. Leventhal’s subpoena. He 
has made certain statements here in support of the requested material, 
and I don't see it is relevant to the consumers, or those that might be 
affected thereby insofar as those persons might relate to the public interest. 

It would seem that as of this time there is no showing that there has 
been any dependency upon the material sought in this proceeding. At the top 
of page two of the subpoena, it would appear that he had in mind possibly 
the financial ability of the project, and absent, we will say, the survey of 
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the Petroleum Products, and absent the projection made on behalf of Texas 
Eastern and the cost of operation of the Little Inch Line as a petroleum 
products pipeline, that the project would not have been financeable. 

Mr. Belmont, as of the present record, at least, has not indicated 

1544 that in any way there was any dependency upon that material suggested by 
(50) 

v ' you, Mr. Leventhal, and I am just wondering in my own mind if it was the 
financial ability primarily that you were interested in. 

MR. LEVENTHAL: Let me put the matter this way, Mr. Brunner: 
The issues raised by the subpoena were raised by me at a time obviously 
before the hearing reopened after the recess and before this conference; 
although I still think my application for subpoena is proper, obviously if 
some of my lines of proof are improper, the application for subpoena 
would be affected to some extent, but it does stand on a somewhat independ¬ 
ent ground in one respect, and that, as already properly supplied by the 
statement of Mr. Naff, that the conditions foreshadowed in Exhibit 36 would 
have an effect upon the cause for raising capital, and that that in turn would 
be a detriment to the consumers and public interest. 

MR. HARGROVE: He didn't say that, Mr. Leventhal. 

PRESIDING EXAMINER: Not the latter part. 

MR. LEVENTHAL: He didn’t say that, the latter part, and it would 
therefore be my opinion that on the basis of that testimony there would be 
an effect upon public interest. 

I think this much is true, Mr. Brunner, if I may make a procedural 
suggestion: Granted the line of rulings which the Examiner has already 
foreshadowed in a conference this morning, granted also that some part of 
that application, the foundation for the application for the subpoena would be 
1544 relevant: to the — that the examination of Mr. Belmont, which would include 
the cross-examination, would be relevant to some part of the questions 
raised on that application for subpoena, we might defer the question of how 
to handle that until the rest of the case has been sort of moved along, and 
then see whether or not there are any elements in that which would be 
independent of what has already been ruled upon. The case could then 
proceed in a package. 
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(52) 


MR. BRUNNER: Are you saying, in effect, then, that action upon 
this subpoena by the Commission should be deferred for the time being 
until Mr. Belmont takes the stand, and until more definitive rulings are 
made by the Examiner, which might effect your case ? 

MR. LEVENTHAL: Yes. I think that is very sensible, because it 
was put in at a time before these rulings were coming out. 

PRESIDING EXAMINER: Yes. 

MR. LEVENTHAL: The legal issue would still be there. I am 
talking about the final action. 

MR. BRUNNER: I take it, Mr. Examiner, if that should come to 
pass, that you would be amenable to a reasonable recess with reference 
to affording the Commission an opportunity to act upon this subpoena, if 
the subpoena was still pressed by Mr. Leventhal ? 

PRESIDING EXAMINER: Yes. I assume that would come at what 
otherwise would be the conclusion of the case. Now it can be handled 
either way. We have several limitations which I don't think adhere to the 
function we perform. One is, take, for example, the matter of interven¬ 
tions. It certainly clearly is almost an essential element of the inherent 
function of a trial judge to determine who are the proper parties, and to 
analyze it on the basis to even be able to examine and cross-examine. 

That isn’t done here, and it is for that reason, Mr. Leventhal, that we get 
the thing on a format which, while it means what it says, is so broad that 
there must be built within it — otherwise, we couldn't possibly rule on the 
pertinent evidence. 

Another thing is we are not permitted to reopen a case. Once we 
conclude, then the Commission must reopen, but as it works out, that 
doesn't really work any hardship on anybody because if we conclude all the 
rest of it, and then your appeal goes in, the Commission says "These things 
should have been heard", it will need to reopen it anyhow, so I don't think 
that will bother us. 

MR. BRUNNER: There was one other matter that comes to my 
mind, and that is a memorandum dated October 1, 1954, to which reference 


is made in Exhibit 37 — is that memorandum available, Mr. Hargrove ? 

MR. LEVENTHAL: That is the subject of the application for 
1544 subpoena. 

MR. HARGROVE: Yes. 

MR. BRUNNER: I don’t believe so. I don't believe you referred — 

MR. LEVENTHAL: That is what the subpoena requests. That is 
what the subpoena is requesting. It was testified to by Mr. Hargrove. 

"Copy of documents and accompanying exhibits submitted by or on behalf 
of Texas Eastern to Dillon, Reed and Company, as described by Hargrove 
in this session”, and when he described it, he said they gave him this 
memorandum. Isn’t that correct ? 

MR HARGROVE: Yes. 

MR. BRUNNER: There is another memorandum dated sometime 
in ’ 53. I want to check that. 

PRESIDING EXAMINER: Why don’t you tell your people that we are 
reconvening here at two o'clock. 

MR HARGROVE: May I ask does anyone — Mr. Leventhal, you 
indicated you had no further cross for Mr. Naff. 

MR LEVENTHAL: Yes, sir, yesterday I told Mr. Naff that in 

view of the limitations on the cross, that I had anyway, it would be an 

imposition to keep him here, but as long as he is here, I have a couple of 

questions which won’t take more than ten minutes. I would be glad to do 

that now, if you wish.. They relate to Triangle. 

1544 PRESIDING EXAMINER: You have none, and do you have any 

(54) 

v ’ recross on what has been — 

MR CHAPMAN: I had only one question to ask Mr. Naff, which 
was, I presume, would have been objected to and overruled. I was going 
to ask him if Texas Eastern had ever applied to the Office of Defense 
Mobilization for a certificate of necessity in connection with this project 
of conversion of the Little Inch Line, and if so, what the results were. 

MR LEVENTHAL: I would want to ask — 

PRESIDING EXAMINER: That is on the Beaumont Line, the new line. 


MR. CHAPMAN: On the overaU project, but with specific refer¬ 
ence to the conversion aspect. 

PRESIDING EXAMINER: Off the record. 

(Discussion off the record.) 

PRESIDING EXAMINER: It is the agreement of all of us in this 
conference that this record kept will not be transcribed but will be furnished 
to the Examiner, being held by him in a sealed envelope. 

MR. BRUNNER: Isn't it also the understanding that Mr. Leventhal's 
remarks will be given to him for his consideration ? 

MR. LEVENTHAL: I don't need it. 

PRESIDING EXAMINER: He has a memorandum already. 

MR. CHAPMAN: We have one pending problem in connection with 
my parts. 

PRESIDING EXAMINER: I thought it was cleared up on the basis 
that you would also submit your line of questions, your line of testimony ? 

MR. CHAPMAN: By legal points. 

PRESIDING EXAMINER: Yes. Then we will try to act on those. 

(Whereupon, at 12:20 p. m., Thursday, January 20, 1955, the 
Executive Session was concluded.) 

I, Clifton J. Hunt, do hereby certify that the material transcribed 
above on pages 1544(1) through 1544 (55) constitutes the true and complete 
stenographic record of the Executive Session in the above entitled matter 
held at Washington, D. C., at 10:15 a. m. to 12:25 p. m. on January 20, 

1955, taken by the undersigned official reporter and transcribed by him, 
which Executive Session was referred to on page 1544 of Volume 13 of the 
transcript of this proceeding. 


/s/Clifton J. Hunt 
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RECROSS EXAMINATION (Resumed) 

BY MR. LEVENTHAL: 

Q. You referred to the arrangement which had been made for re¬ 
financing the obligations of the Triangle Pipeline Company. 

Are those obligations in any way guaranteed by either Texas Eastern 
Products Company or Texas Eastern Transmission Corporation? A. They 
are not guaranteed by Texas Eastern Products and as long as Triangle func¬ 
tions without the Little Inch being reconverted, they are not guaranteed by 
Texas Eastern Transmission in any way. If, however, there is a recon¬ 
version of the Little Inch line and the Triangle system, then it might be de¬ 
prived of some transportation revenues, Texas Eastern Transmission agrees 
to see that Triangle will put in funds to the extent of enough amount to serv¬ 
ice bonds. 

1546 Q. Insofar as the relief requested in the courts relates to Triangle 
Pipeline Corporation, it could not — let me go back one second, please, so 
I may rephase the question more sensibly. 

I raise with you the question, Mr. Naff, of how the existence of the 
court suit might have affected the refinancing of the Triangle Pipeline 
Corporation, even if the plaintiffs were successful, since it would be my un¬ 
derstanding that even if the acquisition of Triangle Pipeline Company by 
Texas Eastern were held under the Clayton Act, nothing more could have 
been done than to reinstate Triangle as an independent company, since 
these bonds are not the obligations of anyone other than Triangle, it would 
seem to me from your statement that no investor, or bond purchaser would 
be affected one way or another by whether or not Triangle Pipeline Company 
won or lost the suit. Do I make myself clear? A. Yes, you do, and I am 
afraid that is a legal question that is beyond the scope of my ability, sir. 

Q. I think you are right. Not beyond the scope of your ability but 
beyond the scope of your ability as a witness; your capacity as a witness. 

A. Thank you, Mr. Leventhal. 

MR. LEVENTHAL: That is all. 

PRESIDING EXAMINER: Mr. Chapman says he has a question 


911 


1547 BY MR. CHAPMAN: 

Q. Mr. Naff, in connection with the proposed rearrangement of your 
pipline facilities, and with specific reference to the use of your Little Inch 
line as a products carrier, and the new construction attendant thereto, have 
you made any application or attempted to ascertain whether or not your 
company could obtain a certificate of necessity and an accelerated rate of 
tax amortization from the Office of Defense Mobilization? A. No, sir, 
we have not. 

PRESIDING EXAMINER: That is all? 

MR. CHAPMAN: Yes. 

PRESIDING EXAMINER: Any others? 

MR. BRUNNER: I think Mr. Kaplan has a question. 

BY MR. KAPLAN: 

Q. Mr. Naff, I should only like to ask you one question: Was the 
financing of the Triangle Company undertaken by Dillon and Read? 

A. Yes, sir. 

MR. KAPLAN: Thank you. 

PRESIDING EXAMINER: That is all? If there are no other questions, 
you are excused. 

****** 

1548 MR. HARGROVE: I have a statement I would like to make, Mr. 
Examiner, not directly related to the conference, but really more directly 
related to your request for comments at the conclusion of the hearing 
yesterday. 

However, in view of the final decision of the conference, which was 
that Mr. Leventhal and Mr. Chapman would prepare some offers, or ad¬ 
vice as to the line of testimony they propose to take tomorrow morning, I 
also feel that it would possibly assist them in having our views as to their 
position before them in case they wish to meet them, either now or in the 
course of preparing their statements; they could have these at hand and it 
would be a little fairer to them on that basis. 

I am addressing myself to the question of the scope of participation 
by those interveners and their interest in this proceeding, as we see it, 
and which may serve as a basis for our objections. 
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1549 I believe that the position of Texas Eastern has been rather well known 
basically throughout the proceedings. It has remained unchanged since the 
time we filed our initial answers to the petitions of those interveners to 
intervene. It has not changed since and we still feel that the oppositions we 
set up in those answers were absolutely correct and will urge those, of 
course, before the Commission again and, if necessary, on appeal. 

I do want to address myself, however, to what, as far as I am con¬ 
cerned, is apparently a misunderstanding on the part of those interveners, 
or it is our position it is, if they feel that the order of the Commission al¬ 
lowing them to intervene gives them unlimited rights to participate in this 
proceeding, for we do not so construe the Commission’s order. 

The Commission's order with respect to their intervention finds that 
the participation of the petitioners may be in the public interest — not that 
it is in the public interest, and it orders that they are permitted to become 
interveners, provided, however, and I will quote now, "that the participa¬ 
tion of such intervenors shall be limited” — and I emphasize the word 
"shall” — ” to matters affecting asserted rights and interest specifically 
set forth in the petitions for right to intervene and provided further that the 
admission of such interveners shall not be construed as recognition by the 
Commission that they or any of them might be aggrieved because of any 
order or orders of the Commission entered in this proceeding." 

That has been referred to as canned language, which I think is rather 

1550 more complementary than otherwise, because it has been tested over 
the number of years the Commission has been using it and found to adequately 
cover the situation. I think that speaks well for it. 

Now, with respect to what asserted rights and interests are specifically 
set forth in the petitions of these interveners to intervene, we have looked 
at them in some detail, with this point in mind: Referring, for example, to 
the petition of the River Company, Inc., and I would like to state at the 
outset that, of course, the mere fact that a right or interest is asserted, it 
does not necessarily make it within the scope of rights as to which evidence 
may be adduced or cross examination had, because obviously the rights 
asserted must be rights over which the Commission has jurisdiction, or 
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matters over which the Commission has jurisdiction and the power to 
rule and to act. 

Looking at paragraphs 1, 2 and 3, which describe who the petitioners 
are, paragraph 4 states the name, title and mailing address of the persons, 
paragraDh 5 contains further description of the interveners themselves, and 
certain terms, or words, which they thereby define as being used further 
throughout the petition. 

Paragraph 6 states that Texas Eastern filed an application and gives 
the dates thereof and states what we requested. 

Paragraph 7 states more specifically, applicant, Texas Eastern, sets 
1551 forth in its application, and describes other matters set forth as 
stated by us in our application. 

Paragraph 8 states that petitioners understand and believe that the 
converted Little Inch pipeline will be capable of transporting 235, 000 
barrels of clean petroleum barrels per day and continues with other alloca¬ 
tions with respect to the products line by Texas Eastern. 

Paragraph 9 states that they allege that they would be substantially 
and directly affected and injured by the proposal of Texas Eastern as set 
forth in its application, but has no specific, or detailed statement as to 
the manner in which they would be injured, or what rights which this Com¬ 
mission is empowered to protect that would be injured. 

Paragraph 10 states the petitioners have filed a complaint under the 
Anti-Trust Act in the courts. 

Paragraph 11 states that Texas Eastern’s project comprehends the 
operation of the Little Inch as a petroleum products line, and in subpara¬ 
graph ”a’’ thereunder, sets forth allegation of monopoly on the part of 
Texas Eastern. Subparagraph "b” contains further statements with respect 
to monopoly. 

Paragraph 12 states that the consummation of Texas Eastern’s pro¬ 
posal would deprive petitioners of the great bulk of their business and 
would injure them thereby. It refers specifically, however, to products 
pipeline operation. 
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Paragraph 13 states that the proposal of Texas Eastern and the opera- 

1552 tion of the Little Inch as a petroleum products pipeline would not 
serve or fill any need in the petroleum industry. Again the entire question 
of the impact is related to petroleum and not gas industry. 

Paragraph 14 denies, in a number of subparagraphs, the allegation 
of Texas Eastern's application. It is in effect a blanket denial of all the 
allegations made by Texas Eastern in its application and constitutes no 
affirmative statement of any interest in the proceeding. 

Paragraph 15 states that we proposed to carry fuels which are com¬ 
petitive with natural gas; subparagraph "a" states that Texas Eastern would 
be engaged in two different businesses which would be in competition with 
each other; subparagraph ”b" states for the first time a reference to the 
interest of the interveners in this proceeding. 

The last sentence of subparagraph "b" states: "They" —"the 
interveners" -- would be affected as competitors by each and both of Texas 
Eastern's businesses, including specifically, but not exclusively, such 
present and future increases in capacity and operations of each or both of 
these businesses as may be contemplated, or facilitated by Texas Eastern's 
entire proposal." 

That is an allegation of an interest, and that is the first one we have 

found 

Paragraph 16 are allegations that we have not approached problems in 
regard to the efficient compliance with obligations as a common carrier, etc. 

1553 Paragraph 17 states that the Commission can't issue a certificate in 
view of the foregoing. 

Paragraph 18 says they have set forth their principal objections, 
which appear in the light of the facts set forth in the application, and re¬ 
serve and request the right to present further information and objections 
as may develop in the proceeding in the light of the evidence submitted by 
applicant and other parties and to be heard upon said application upon the 
alleged public convenience and necessity and upon the detailed issues 
raised by the Commission. 
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In other words, I interpret that as being an attempt to reserve a right 
to expand or further enunciate their interest in this proceeding if the 
evidence deviated from the material shown in the application. 

I think it is clear on the record of this proceeding that evidence 
offered in support of the case has not deviated or expanded upon the evi¬ 
dence presented in the application. 

Paragraph 19 simply states that "they submit this petition pursuant 
to Section 15(a) of the Natural Gas Act, as competitors. There is a claim 
of a position recognized; as parties who have a direct and substantial in¬ 
terest in the above-entitled proceeding. " 

Well, that is a statement of a conclusion, "which will be directly 
1554 affected and which is not adequately represented by existing parties. " To 
the extent that they are or have alleged themselves to be a competitor, and 
if they are or have alleged themselves to be a competitor, and if they are 
a competitor, that statement can be accepted, "and as parties whose partici¬ 
pation in this proceeding is in the public interest." However, there are no 
other allegations of interest which would lead one to the conclusion that 
other than as competitors, which are specifically mentioned, their par¬ 
ticipation might be in the public interest. 

Those are the asserted rights and interests in the petition to intervene, 
to which they shall be limited by the language of the order admitting. 

Now, all of those, except the one allegation of the fact that they are 
competitors of the gas business as well as the products business are related 
exclusively to the question of the products business. 

Now, we have not in our participation in this case, with respect to 
their cross examination, attempted to offer objection that they were ex¬ 
ceeding the scope of the limits posed by the Commission in its orders, ex¬ 
cept in a few cases. This we undertook not to do because we were convinced 
and we think the record bears us out, that the full record is effectively 
demonstrating the very points we raised in our initial answer to the petition 
to intervene, and in our argument to the Examiner, to the Commission upon 
the conclusion of this case, we shall ask them to so find as a fact that the 
participation has not extended to any matters of interest other than the 
products business. 


916 


1555 The scope of the participation has not otherwise been limited except 
on extremely rare occasions, by the Examiner, and I should like to state 
that I think if in giving extreme latitude in view of the. language of the Com¬ 
mission's order and far more latitude than was required under that language, 

I think that any objection which has been sustained and any matter excluded by 
the Examiner, could be sustained on that basis alone, without need to refer 
to supplementary or subsidiary reasons why the objection or exclusion might 
be good. 

Of course, our analysis as we have presented it up to now depends 
upon our position that the operation of the products line is not material to 
this case, and that this Commission has no jurisdiction over the trial of 
what would amount to a products certificate case. Insofar as we can de¬ 
termine from the position of the interveners, as asserted in their positions 
to intervene, and in order not to take up time I will not go through American 
Pipelines paragraph by paragraph, but it refers exclusively also to products 
operation, with the possible effect in one or two points of a competitive 
assertion. 

MR. CHAPMAN: I would refer you to paragraph 8 also of our pe¬ 
tition; if you will take that up as just the last point, that would be 
sufficient. 

1556 MR. HARGROVE: There is a provision in one of your paragraphs 
that I did want to refer to specifically, because I think that that is — 

MR. CHAPMAN: Paragraph 8, Mr. Hargrove. That is page 4, over 
to page 5. 

MR. HARGROVE: Well, that paragraph 8, "as a competitor" with 
the natural gas business, that is an adequate allegation of an interest. 

MR. CHAPMAN: Yes, and "Petitioner desires to be heard in said 
proceedings and to introduce evidence bearing upon the detailed issues 
raised by the application, and exhibits herein and upon the alleged public 
convenience and necessity involved in the construction, operation of the 
proposed gas transmission facilities, and the public interest alleged to be 
served by the conversion of other gas transmission facilities to the carriage 
of petroleum products." 


917 


MR. HARGROVE: The fact that you desire to be heard does not neces¬ 
sarily bring it within the scope of your assertion of interest. 

MR. CHAPMAN: That was our prayer and the order responds to that. 
MR. HARGROVE: The particular paragraph to which I wish to refer 
in the American Pipe Lines, is paragraph 7, which reads as follows: 

"Your Petitioner and the public interest... ", and I em¬ 
phasize "and the public interest", "... are not adequately rep¬ 
resented in this proceeding. ” 

1557 Now that is, I would think, not correct. It is my understanding that 
the Staff of the Federal Power Commission, not to mention the Examiner 
and the Commission, itself, are to represent the public interest, and I 
believe that part of the difficulty stems from an impression that an assertion 
of any interest renders that party's participation co-extensive with that of 
the representatives of the public interest, and it does not do so under the 
specific language of the Commission's order. 

The position as asserted in their petition to intervene apparently is 
that they should be allowed to prove by cross examination, or direct 
evidence, the impact of the products line on their own business; not the 
impact of the gas service, but the great majority of that petition is the 
impact of the products line on their own business, and this appears to have 
been extended at this hearing to acclaim that they should also be allowed to 
consider the impact of the operation of the products line on Texas Eastern's 
gas business, as distinguished from their own business. 

I want to consider these two in reverse order: Insofar as the ques¬ 
tion of their right to consider the impact of the products line on Texas 
Eastern's gas business, we must remember that their only assertion of 
interest is as a competitor of Texas Eastern. 

1558 Now that question is certainly one for careful consideration by the 
Staff of the Commission, by the Commission itself, by any consumers who 
wish to inquire into the matter, because they are directly affected by a 
question of our gas business, and whether there is any impact upon it, or 
by our producers if they wish to inquire into it, because they also would be 
affected, but as far as a competitor is concerned, the competitor cannot 
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conceivably be harmed or aggrieved by any detrimental impact on Texas 
Eastern's gas business. 

The worse the impact, the better position the competitor is in so 
how they can inquire into the impact of a products line on our gas business 
when it is to the advantage of the Commission to have something done to 
hurt our gas business, is beyond my conception. 

I should like to point out also that from that standpoint, the barges 
operate, I understand, up the Mississippi and through the Ohio, to the 
vicinity of Moundsville, West Virginia; in that area this proposal is to 
remove 200 million cubic feet of capacity and bring it in east of there so 
the competition is being lessened by this proposal, if you like. 

I should like to point out again that the only way in which they could 
properly assert an injury to their competitive interest is to say to this 
Commission, 

1559 "Texas Eastern has proved a more efficient and cheaper gas 

service, thereby our competitive position may be worsened and 
we say you shouldn't let them put in a cheaper and more ef¬ 
ficient gas service because we are going to be in a worsened 
competitive situation." 

But they must start with that assumption before they can prove any 
injury. 

From the standpoint of the impact on the intervener's business, by 
the operation of a products line, I don't propose to go into an extended legal 
argument, although a rather extensive one could be proposed. 

I simply wish to point out that in asking the Commission to consider 
this, they are asking the Commission to perform a useless act. This 
Commission admittedly, by everyone, has no jurisdiction, no power over 
the operation of a products pipe line. 

This Commission can say nothing to any party who wants to build a 
products pipeline into that area. If the American Pipe Line Company, 
which is one of these interveners, should be able to build that pipe line, 
they cannot go to this Commission, they don't have to — nobody can come 
to this Commission and stop them. 
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If any other entrant into the field wants to build a pipe line, they 
cannot come to this Commission and ask the Commission to stop them. Now 
apparently American feels that this would be a profitable business. Texas 

1560 Eastern feels this would be a profitable business and I might point 
out, which is certainly not beyond the realm of possibility, that Texas 
Eastern, if not allowed to convert the Little Inch, might very well do just 
that, build a separate line, that if the economics and technology of products 
operation are such as to attract persons into the business, and it appears 
that they are, then if the Commission should deny this application, solely 
on the grounds of the impact of the products line on these interveners, they 
would be in the position of saying to Texas Eastern, its gas consumers and 
its gas products, 

"We find that what you propose is going to make you a 
better gas service. It is going to be cheaper, it is going to 
be more efficient, it is more flexible. However, because of 
the fact that that line that you are going to takeout of service 
is going to be in the products business, we are going to throw 
all this out the window, but having thrown it out the window, 
we admit we can't stop somebody else going in and having 
the same impact on these two interveners you propose to 
have. All we can do is stop you from doing it through the 
Little Inch. We can't stop anybody else, so we are going to 
throw away the advantages to the gas business to no benefit 
at all." 

From the standpoint of practicality the Commission is being asked to 
do a useless thing. That is our answer to their request to intervene, as to 

1561 why we don't think we have a right to go into all the questions through¬ 
out this proceeding, and will delineate substantially our objections, both 

on future cross examination, and on introduction of evidence. 

I would like to say this: We have no concern about the validity of the 
figures on gas operations which we have filed in this proceeding. We do 
not intend to be overly hasty, or act in any restrictive manner with respect 
to questions about the gas business. We think our figures on the gas business 
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will stand any test that anybody wants to put to them, and whether they, 
strictly speaking, have a right to ask them or not, we probably would 
not object to them. 

On the products side, that is different. 

MR. BRUNNER: Mr. Examiner, as a result of the conference this 
morning, it is Staff Counsel's understanding that Mr. Leventhal, on behalf 
of the clients that he represents, does not desire at this time to press the 
application for a subpoena with regard to certain documentary evidence, 
which application was filed on January 19, 1955, but that he will await de¬ 
velopments during the course of the hearing and that this matter may be 
deferred insofar as the Commission is concerned, until further develop¬ 
ments occur. 

If I am incorrect in that, I wish Mr. Leventhal would correct me. 

MR. LEVENTHAL: No that is correct, Mr. Brunner. I should 
state in amplication and perhaps I should have stated the results of the 
1562 conference this morning before we heard from Mr. Hargrove — I 
will take a few minutes if I may to summarize what our conference was. 

I believe it was the concensus of lawyers who participated, with the 
Examiner, in the off the record conference this morning, that the further 
procedure in this matter could be simplified, and that the time required for 
the remainder of the proceeding could be shortened if the counsel for the 
interveners would make at this time, or as soon as possible, a tender of 
proof, outlining, at least in general terms, the nature of the proof that 
they expect to introduce, and I outlined in general terms this morning most 
of what would be contained in my tender of proof, asking for some time to 
reduce that to writing, so that it could be spread upon the record. 

I hope to have that ready by tomorrow morning. 

I may say that, as set forth in the notice with which I transmitted 
such exhibits and such notice of line of proof as I was able to do on 
January 13, I indicated that some of the elements of my proposed line of 
proof would be dependent upon the cross examination of Texas Eastern's 
witnesses. It now will develop that the only witness that I had in mind who 
would not be heard from, as of this evening when I prepared this proffer, 
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would be Witness Goodrich, and that in that respect, my proffer will be 
somewhat more general. 

1563 The Examiner would have in that manner, an opportunity to rule on 
the relevance or lack of relevance of the material which we have in mind 
preparing for submission by competent testimony, and if he rules that the 
material is in whole or in part not relevant to the issues of this proceeding, 
or to our rights, as defined by the order, and as elaborated by the Exam¬ 
iner, we will then have whatever legal position we wish later to defend in 
terms of the error made by the Examiner, rather clearly set forth and we 
need not add to the length of time in this proceeding by making individual 
offers of any nature. 

To the extent, of course, that the Examiner rules that all or part of 
our proffer is appropriate, is relevant, we will have to make some con¬ 
venient arrangement for brief time in order to prepare. No delay of more 
than a day or two is contemplated, at least at this time. 

The only concluding word I would have about the application for sub¬ 
poena, Mr. Brunner, is that it occurred to me that when the Examiner 
ruled, depending, of course, on the nature of his ruling, it may be that 
the legal questions submitted by the application for subpoena will fall into 
place better in terms of his ruling than they do now, standing alone on the 
bare application for subpoena. 

Incidentally, there was some request by some of the counsel who ap- 

1564 parently did not receive either any copies or enough copies of this 
application for subpoena. I have a few extra ones here. 

That is my understanding of this situation. 

MR. HARGROVE: Mr. Leventhal, may I askf in view of the fact that 
it has been suggested that the application for subpoena not be considered in 
effect until the record is closed and goes to the Commission, would you have 
any objection to my taking, say, 5 days after the close of the hearing before 
I file my answer ? 

MR. LEVENTHAL: I don't have any objection at this time to an ex¬ 
tension of the time for answer, but I did't know whether we had concluded 
that it would go past closing date of the hearing. We just thought we would 
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hold it at least until the Examiner ruled on my proffer of proof, and then 
re-survey the situation. 

MR. HARGROVE: That is entirely satisfactory. I apparently didn't 
understand that clearly. We can file within 10 days. 

MR. EXAMINER: — 

PRESIDING EXAMINER: Let it be 10 days from the filing date then. 
You just settle on that now. 

MR. HARGROVE: Yes. I might state now that I shall, of course, 
ask the interveners to delineate their asserted rights in interest of their 
clients in connection with their participation hence forward. 

1565 PRESIDING EXAMINER: Any other counsel? 

MR. CHAPMAN: Mr. Hargrove, from your dissertation a few 
moments ago, I took it you demonstrated a pretty good understanding of 
those. At least you felt that you had them down and it wouldn't be much 
point in our saying anything. 

MR. HARGROVE: If you agree with that, that is all right with me. 

MR. CHAPMAN: I didn’t say I agreed. I simply asked you if that 
were the case. 

PRESIDING EXAMINER: Do you have anything to add, Mr. Chapman, 
on the matter of the conference ? 

MR. CHAPMAN: No, except I just wondered what the purpose of 
Mr. Hargrove’s remarks were with respect to the conference. 

MR. HARGROVE: I stated they were addressed primarily to the 
Examiner's question at the conclusion of the hearing yesterday, as to the 
scope of participation by your clients and Mr. Leventhal's clients, and I 
stated that I was making it now in order to clarify my position with respect 
to the cross examination this afternoon, which will come before your 
offers tomorrow morning, and also because in the event you wish to respond 
to them, you would have available to you my remarks, if you like, to give 
you full knowledge of our position. 

MR. CHAPMAN: I wondered what sort of a moving paper or 
motion you had in mind that would require a response. 
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1566 MR. HARGROVE: Nothing at all, sir, unless until objections are 
made. At that time if the objection is on those grounds, I assume you 
would be asked to state it. It occurred to me you might wish to state it 
now instead of doing it piecemeal. 

MR. CHAPMAN: I just wondered if you had a motion. 

MR. HARGROVE: Oh, no. 

PRESIDING EXAMINER: There being no other statements about the 
conference — 

MR. KIRBY: Mr. Examiner, just before you close that phase of it, 
on behalf of Public Service Electric and Gas Company, the results of the 
very fine conference we had this morning led me to believe that it is un¬ 
necessary for us to state our position with respect to the interventions 
filed by some of the other parties at this time. 

PRESIDING EXAMINER: If there are no other statements about that, 
I will let the record show that the reporter has handed me the stenographic 
record, according to our arrangement, and I will hold this un-transcribed, 
I assume for no use, but certainly only such use as should become neces¬ 
sary or proper as contingencies might determine. 

I don't know of any right now. I will see that that is kept private. 

MR. BRUNNER: I take it, Mr. Examiner, we are all in agreement 
on that. 

1567 PRESIDING EXAMINER: That is what I understood this morning. 

MR. CHAPMAN: That is right. 

MR. LEVENTHAL: That is right. 

****** 
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CROSS EXAMINATION 
BY MR. LEVENTHAL: 

Q. Mr. Belmont, you had begun to fear that you would be left waiting 
at the post? A. I don't blame you, sir. 

Q. Mr. Belmont, I gather from your testimony that the net effect of 
the various issues which have been placed by Texas Eastern and to which 
you have testified, giving the various rates of issue, terms, other salient 
1573provisions, develop rather clearly the picture of a company which has had 
a successful history in the securities markets, in terms of being able to 
place issues at advantageous terms. Is that the sense of your testimony? 

A. Yes, sir. 

Q. And I would ask you to elaborate not at length, but elaborate the 
essential elements of the Texas Eastern financial picture which in your 
judgment as its financial adviser, as a senior officer of the underwirting 
company, have contributed to that successful financial history? A. I can 
try. I think that the principal thing that has contributed to the acceptance 
of Texas Eastern's securities by the investing public and by the professional 
investors and the institutions has been the demonstrated ability of the manage¬ 
ment of Texas Eastern to enter into a series of projects, one after the other, 
and prove their judgment and their ability to perform successfully. 

I think management and the proof of management’s success is the best 
evidence of a company's ability to have its securities accepted by the public. 

Q. Now is it a fact that in each of the previous issues of Texas Eas¬ 
tern, which is summarized by you, with regard to each of those, there was 
accompanying the prospectus, or referred to in the prospectus, some find- 
1574 ing — and I have in mind the finding by the Federal Power Commis¬ 
sion, although if there are other findings, you can elaborate on it — some 
finding that the purpose of the issue involved was to provide funds for an 
expansion, or in the initial case, of course, for the initial monies required 
for the development of the gas transmission system along the Little Inch 
and Big Inch Lines, that there were gas supplies available, certain reserves 
stated, and that there was need for the gas service, as determined by some 
reasonable method of determining that need -- evidence of some sort of 
need. A. I wonder if I could have the first part of that repeated? 
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It was a little long. I lost the first thing. 

(Read.) 

BY MR. LEVENTHAL: 

Q. Let me point the question as long as I have laid that much of a 
foundation. Every issue related to some project in the national gas trans¬ 
mission business, every security issue prior to this date? A. Are you 
asking me whether that is so? 

Q. Of Texas Eastern Transmission Company, isn’t that so? A. I 
don’t know whether it is. I think most of them were. I am not sure that 
some of them went to replenish funds and to make investments, other than 
investments in the natural gas pipe line business, but — 

1575 Q. Essentially — A. — to the extent that issues of securities in¬ 
volved as a part of their issuance, expansion programs, those programs 
were described in the public prospectus under the purpose of issue, and 

we can get the purpose of issue of each one of those by getting out the prospec¬ 
tuses. I haven't got them here and I can't remember which is which, which 
ones were for expansion and which were not. 

In any event, each prospectus always has had a certificate of an inde¬ 
pendent engineer as to the availability of natural gas reserves. That is 
customary in all natural gas pipe line issues. 

1576 PRESIDING EXAMINER: That is not from the Federal Power Com¬ 
mission like a certificate of public convenience and necessity. 

THE WITNESS: No, sir. It is not from the Federal Power Commis¬ 
sion. 

The prospectuses state to the extent that there have been certificates 
issued, or certificates not been issued with respect to programs that the 
company has in mind, there is always a statement of the status of issuance 
of Federal Power Commission certificates of convenience and necessity. 

As to any statement that the gas service is required, I don’t remember 
any such thing or any such statement having been made and repeated in 
these prospectuses. In general, the natural gas pipeline business is, as 
you know, one where the requirements are expressed in most cases in 
terms of contracts to take gas, and those contracts, the existence of the 
gas purchase contracts, and their main terms, are outlined in the prospectus. 
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BY MR. LEVENTHAL: 

Q. Is it not a fact the existence of those contracts is a very impor¬ 
tant part of the merit of the issues as far as the investing public is con¬ 
cerned? A. Let me answer it "yes. " Of course it is important. 

Q. I don't mean — anything that I can say you can regard as a point 
of departure for stating clearly what you to state. A. The point is that 

1577 when this company was originally formed, it would have been ex¬ 
tremely difficult to get the initial financing without those contracts. At 
later times, since the demand for natural gas has been demonstrated, there 
have been companies successfully financed where their contracts are so- 
called requirement contracts, rather than contracts for specific amounts 
and minimum takes, but it is — and in those cases the contract doesn’t 
provide for the taking of minimum amounts. 

The contracts provide that a certain area will take their gas supplies, 
to the extent that they need gas supplies from this carrier, or from this 
pipeline, so that although it is important to have these take-or-pay-for 
contracts, I think that the development of the credit of the natural gas pipeline 
industry has made it perfectly possible to finance without that type of con¬ 
tract. 

Q. Based upon the general understanding of the need for gas in vari¬ 
ous communities of the nation, is that the sense of your answer? A. I 
think it has to be that. 

Q. And based also, isn’t it true, upon, in each case, a company by 
a finding of the Federal Power Commission that the expansion of gas 
service involved is in the public interest? A. Lots of times funds are 
raised by these companies to replenish their cash, when there are certificate 

1578 cases pending where there hasn't yet been any such statement from the 
Federal Power Commission. 

I think if you think in terms of a new company starting and making a 
program, it is obvious that no securities could be sold until the certificate 
is issued. That is not necessarily so with respect to all expansions, and 
it is certainly not so in ones that are small in size or relatively small in 
size compared to the project as a whole. 
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If you were going to double your capacity or double your capitaliza¬ 
tion, then, yes, I think you would have to have your certificate which 
stated all those things before you would sell your securities. 

Q. If you are raising funds which can also be regarded as working 
capital for present service — that isn't within the frame of reference of 
my question. I am only referring to those security issues whose avowed 
purpose is to raise funds for a substantial expansion; that is, for something 
more than is arguably working capital increase and in each of those cases 
it would be true, would it not — I think this is an obvious question, but I 
would like to have the answer — it would be true, would it not, that there 
would be an FPC determination that the expansion of gas service involved 
is in the public interest? A. Well, I think it has to be true, because they 
wouldn't have certificated if there wasn't that thought. 

1579 Q. Exactly.. And, of course, you would not raise the money for the 
purpose of expansion without a certificate. Isn't that true? A. I can’t 
imagine being asked to do it. 

Q. Naturally. And you mentioned in your direct testimony that this 
was a type of firm agreement customarily entered into by the purchasers of 
bonds. When I say "this" I refer to the bond purchase agreement, Exhibit 
No. 37 — was a type of agreement customarily entered into by purchasers 
of bonds to commit themselves to, in making the purchase, with two excep¬ 
tions: One was the length of the commitment. That is, the duration, I 
should say, of the commitment, and in this case, if I recall correctly, we 
have a two-year commitment on the part of the insurance company, whereas 
normally the insurance company only gives the borrowing company a one- 
year commitment; that is correct, isn't it? A. I don't know — in the 
first place, the commitment, including the period of time under which or 
after which the company has sold the bonds, but still cannot go ahead with 
the project, and would call the bonds at par, comes to approximately two 
years and three months, but the normal commitment will vary. I think 
that one year is normally the outside commitment. Sometimes the com¬ 
mitments are substantially shorter than that, depending on how the state 
1580 of the money market in the institution is and the extent to which they are 
willing and able to commit future funds. 
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Sometimes you can't get a commitment anywhere near as long as a 

year. 

Q. In other words, this would be something in the nature of, I won’t 
say a special privilege, but it is a special term that has been provided by 
these insurance companies, something which is not customary? A. That 
is correct. 

Q. And was this term inserted at the request of Texas Eastern? 

A. Yes. 

Q. Did you suggest to them that they should make that provision? 

A. Yes. 

Q. What is the reason you suggested to Texas Eastern that they re¬ 
quest this two-year term of two-year and three-month term? A. The 
reason is that we were obviously going into something that was going to 
be attacked from other people, including yourselves, and in an effort to be 
realistic, it seems there would be little point in signing an agreement which, 
let's say, would say you would have to have your certificate and have it 
clear within a month from the time of the agreement. That would be a 
1581 waste of time. The effort was to find a period which would demon¬ 
strate the intention, the real intention of the institutions to buy, by provid¬ 
ing a period where they would stay on the line, which would give an oppor¬ 
tunity longer than normal for the company to get squared away. 

Q. You also referred to an unusual provision in this agreement in 
that it omits — I should say an unusual provision, but an unusual feature 
of this agreement — in that it omits a customary requirement to the effect 
that the junior money which would in this case include debentures as well 
as possible preferred stock, be raised or committed before the actual cash 
is withdrawn from the trustee, the trustee of bond indenture involved in 
the first mortgage bonds. 

May I ask whether it was your suggestion to the company that they 
obtain this unusual provision, or asked for the provision in this bond pur¬ 
chase agreement? A. Yes, I suggested that. 

Q. And again would you tell us why? A. In the early days of the fi¬ 
nancing of this company, before they had become as established as they are 
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now with their credit, we were unable to persuade these institutions — 

I have always asked for it — we were unable to persuade them to let us 
take down bond money until all of the equity required, or stated as required 
to complete the project, was in hand. That was true in the case of the orig¬ 
inal 120 million of 3-1/2's. It was true — it was not true in the next issue, 

1582 which was done the next year, but the reason for that was that there 
was not any equity to be raised. That was a project where the bonds issued 
covered the total cost of that addition. 

In the 3-1/8's, due 1970, there was a condition of that nature, that 
the company would have to have sold $20, 000, 000 worth of preferred stock 
prior to the time the proceeds from that issue could be used for the con¬ 
struction. 

When we issued the four per cent bonds, due 1967, at that time we 
were able to persuade the institutions that we had now grown up and didn't 
need that requirement any more. 

At that time, the whole program of financing that year involved not 
only the sale of those bonds, but it involved the sale of ten million of com¬ 
mon stock, 21 millions of a preferred stock, and a final issue of 19 millions 
of a preferred stock. By the time the contract was entered into for the 4's, 
the 10 millions of common had already been sold. The 21 millions of the 
preferred had already been sold, and the remaining amount was only the 
19 million, and the company at that time was getting ready to go into regis¬ 
tration with the Securities Commission on the 19 million. 

In view of that partial financing, having already been done, we were 
able to get the insurance companies off of that beat that they always had 
been on before. This time, having had that success before, I asked for 
it again. It obviously gives the company more flexibility. It is a more 

1583 desirable thing. It might be that the market would be unfavorable 
for a period of a month or two, and they wouldn't want to delay the project 
to get that money' in or pay the high price for the money. It is obviously 
an advantage not to do it, and the Metropolitan Life, who were the ones 
that I negotiated this out with, stated to me that they felt that they didn't 
have to worry about Texas Eastern's ability to raise equity on a basis. 


and that they would not insist that we have this money ahead of time, before 
they drew down, or we could draw down the cash under the bond indenture. 

Q. Well, for my purposes, would it be fair to say, to state these 
things about your answer: First, that the reason for the omission of 
this feature had nothing to do with the particular problem at hand, because 
it was something you had recommended in previous ventures, and second, 
that it marks a second company, which has had good earnings records over 
the past, as contrasted with a new company; in brief encompassed what was 
done? A. Is that a question? 

Q. Yes, I am trying to summarize that. A. Let me see if I under¬ 
stand your summary. I think this does reflect the things which you say, but 
it also reflects a lack of worry on the part of the institution because of the 
fact that Texas Eastern is contemplating going in a new kind of business, so 
1584 that this does bear on this products line project, at least to that extent. 

Q. It was indicated this morning that you had had something to do with 
the Triangle Pipeline Company's refinancing, and that you had advised Tri¬ 
angle Pipeline Company on that matter. Apart from that have you been in¬ 
volved in any other products pipeline financing? A. None that has been 
done We have worked on at least two other products pipeline projects. 

PRESIDING EXAMINER: What were they? 

THE WITNESS: One was called Penn-York. The other was United 
States Pipeline. 

BY MR. LEVENTHAL: 

Q. And on the basis of your experience, the experience you have out¬ 
lined in terms of what familiarity you obtained with the products pipeline 
business and its problems, in connection with those matters, what are the 
elements of a successful financing project for the products pipeline busi¬ 
ness? 

MR. HARGROVE: I object. That is beyond the scope of the hearing 
and beyond the scope of their interest legitimately asserted. 

MR. LEVENTHAL: This is the one category where I thought, although 
in general we were trying -- in general it might be the Examiner would rule 
that the products pipeline involved an area outside the scope of this hearing, 
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that he didn't want to get into a certificate case of the kind that might be 

1585 involved if the issue were whether or not the pipeline, the products 
pipeline would be certificated. It was on the financing issue that the inter¬ 
relationship of the two lines presented the problem for exploration. There¬ 
fore, I thought this was precisely the kind of question which should be pre¬ 
sented in the record and for the consideration of the Examiner and the 
Commission. 

1586 MR. HARGROVE: I still think it is beyond the scope laid down for 
this hearing by any party, and in particular, I would inquire of Mr. Leven- 
thal with respect to his position as a competitor of Texas Eastern's gas 
business and in what respect he would be aggrieved if the financing should 
not be successful. 

MR. LEVENTHAL: I would not be aggrieved if the financing were 
not successful. If it were not successful, Mr. Hargrove, I would be over¬ 
joyed. 

MR. HARGROVE: The purpose of your questions, the ultimate pur¬ 
pose which you might hope to achieve by cross examination, would be to 
prevent the financing of the project, is that correct? 

MR. LEVENTHAL: That is correct. 

MR. HARGROVE: Therefore, in what respect is your interest? 

MR. LEVENTHAL: Well, I think the petition for intervention ade¬ 
quately sets forth my interest to ask that question, Mr. Hargrove. I rest 
on that. 

MR. HARGROVE: I rest on the basis of the analysis which we stated, 
without repeating it, that it is, first, beyond the scope of the hearing al¬ 
together, and, secondly, beyond the scope of the interest of the barge com¬ 
panies. 

PRESIDING EXAMINER: Well, this question is on about third base. 
There have been two others that have already got by, one, that he ever — 

1587 I don't remember the first one exactly, but it got into this. I don't 
know what possible use the Commission could make of the information as to 
what Dillon, Read thinks are the elements that would make the financing of 
an oil pipe line useful, or I mean available, or possible. 
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and that they would not insist that we have this money ahead of time, before 
they drew down, or we could draw down the cash under the bond indenture. 

Q. Well, for my purposes, would it be fair to say, to state these 
things about your answer: First, that the reason for the omission of 
this feature had nothing to do with the particular problem at hand, because 
it was something you had recommended in previous ventures, and second, 
that it marks a second company, which has had good earnings records over 
the past, as contrasted with a new company; in brief encompassed what was 
done? A. Is that a question? 

Q. Yes, I am trying to summarize that. A. Let me see if I under¬ 
stand your summary. I think this does reflect the things which you say, but 
it also reflects a lack of worry on the part of the institution because of the 
fact that Texas Eastern is contemplating going in a new kind of business, so 
1584 that this does bear on this products line project, at least to that extent. 

Q. It was indicated this morning that you had had something to do with 
the Triangle Pipeline Company's refinancing, and that you had advised Tri¬ 
angle Pipeline Company on that matter. Apart from that have you been in¬ 
volved in any other products pipeline financing? A. None that has been 
done We have worked on at least two other products pipeline projects. 

PRESIDING EXAMINER: What were they? 

THE WITNESS: One was called Penn-York. The other was United 
States Pipeline. 

BY MR. LEVENTHAL: 

Q. And on the basis of your experience, the experience you have out¬ 
lined in terms of what familiarity you obtained with the products pipeline 
business and its problems, in connection with those matters, what are the 
elements of a successful financing project for the products pipeline busi¬ 
ness? 

MR. HARGROVE: I object. That is beyond the scope of the hearing 
and beyond the scope of their interest legitimately asserted. 

MR. LEVENTHAL: This is the one category where I thought, although 
in general we were trying — in general it might be the Examiner would rule 
that the products pipeline involved an area outside the scope of this hearing, 
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that he didn’t want to get into a certificate case of the kind that might be 

1585 involved if the issue were whether or not the pipeline, the products 
pipeline would be certificated. It was on the financing issue that the inter¬ 
relationship of the two lines presented the problem for exploration. There¬ 
fore, I thought this was precisely the kind of question which should be pre¬ 
sented in the record and for the consideration of the Examiner and the 
Commission. 

1586 MR. HARGROVE: I still think it is beyond the scope laid down for 
this hearing by any party, and in particular, I would inquire of Mr. Leven- 
thal with respect to his position as a competitor of Texas Eastern's gas 
business and in what respect he would be aggrieved if the financing should 
not be successful. 

MR. LEVENTHAL: I would not be aggrieved if the financing were 
not successful. If it were not successful, Mr. Hargrove, I would be over¬ 
joyed. 

MR. HARGROVE: The purpose of your questions, the ultimate pur¬ 
pose which you might hope to achieve by cross examination, would be to 
prevent the financing of the project, is that correct? 

MR. LEVENTHAL: That is correct. 

MR. HARGROVE: Therefore, in what respect is your interest? 

MR. LEVENTHAL: Well, I think the petition for intervention ade¬ 
quately sets forth my interest to ask that question, Mr. Hargrove. I rest 
on that. 

MR. HARGROVE: I rest on the basis of the analysis which we stated, 
without repeating it, that it is, first, beyond the scope of the hearing al¬ 
together, and, secondly, beyond the scope of the interest of the barge com¬ 
panies. 

PRESIDING EXAMINER: Well, this question is on about third base. 
There have been two others that have already got by, one, that he ever — 

1587 I don't remember the first one exactly, but it got into this. I don't 
know what possible use the Commission could make of the information as to 
what Dillon, Read thinks are the elements that would make the financing of 
an oil pipe line useful, or I mean available, or possible. 
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What could they do with you? That is really the fundamental test. 

I do want to help, however, in this regard, and I did think about it at 
first, but it is always, it seems to me, a little bit hard to make a 
thing look right and not look dictatorial to start out at the beginning, you 
know, before anybody has done anything, and say, "You can do so and 
so. ", with the idea that you can’t do anything else. 

I can't think of all those things. I think you can ask this witness and 
I think you should ask this witness, or somebody should, with respect to 
the relationship of the combination, proposed combination of two businesses 
to the financing of these securities. 

It comes before him in a combination, not as a single business. There¬ 
fore, your question actually doesn't produce anything, not that it is faulty, it 
just wouldn’t produce anything. I don’t particularly mind his telling us, but 
I don't know what in the world good it would do. 

MR. LEVENTHAL: The reason for my asking the question separately 
1588 was to, of course, ventilate the problem of the relationship, if they 
come before him together. 

BY MR. LEVENTHAL: 

Q. I will throw a very general question to you, Mr. Belmont, and 
I will put it to you this way: Will you indicate to us what considerations 
you took into account as financial adviser to the company in advising them 
that their proposed investment in a products pipe line over and above their 
basic investment in a natural gas pipe line, would be financeable? 

PRESIDING EXAMINER: Read that back, will you? 

MR. LEVENTHAL: — let me rephrase that, would make their entire 
proposed financing project feasible. 

PRESIDING EXAMINER: Could you now put those together? You want 
to substitute it? 

MR. LEVENTHAL: Please read it back. 

PRESIDING EXAMINER: Read it back and clean it up. This I think 
goes to the heart of it. I might even suggest we take a recess and let him 
think this one over a little bit. 

MR. LEVENTHAL: Quite all right. 
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PRESIDING EXAMINER: Read it back to Mr. Leventhal before we do 
and let him possibly check it. 

(Read.) 

MR. LEVENTHAL: Let me restate the question. Would you tell us 
what considerations you took into account in considering whether Texas 

1589 Eastern's proposed investment in ai products pipe line, over and above 
Texas Eastern's investment in natural gas transmission facilities, would 
constitute an overall project which was feasible from the financial point of 
view. 

(Short recess taken.) 

PRESIDING EXAMINER: On the record. 

MR. LEVENTHAL: Just before the recess, Mr. Examiner, I re¬ 
dictated a question to the reporter, which he may narrate to Mr. Belmont. 

PRESIDING EXAMINER: AH right. 

MR. CHAPMAN: Should we come on the record as reconvening first? 

PRESIDING EXAMINER: Yes. 

(Question read.) 

THE WITNESS: I advised Texas Eastern that my experience, previous 
experience in the efforts to finance products pipe lines had convinced me 
of two things: One was that the ability to finance a new products, large¬ 
sized products pipe line by a corporation starting from scratch, would 
be extremely difficult without either through-put agreements, or at least 
letters of intent, both of which had proved in the cases in which I had 
worked, more than difficult to get. 

I told them that also, as a second point, I had become convinced, 
and my discussions with professional buyers and other investors on the 

1590 question, as well as the various studies we had entered into from time 
to time, had convinced me that if a products pipe line could get over the 
initial financing hurdle, and get constructed, there was very little doubt 
that it would be used and be a successful project. 

The hurdle in the case of the ones that I had worked on had been sim¬ 
ply the question of obtaining the initial financing. 
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I told Texas Eastern that I had come to the conclusion that if anybody 
was going to be successful in making one of these products pipe line projects 
go, it would have to be a corporation with sufficient credit and resources 
to back up the initial financing. 

I told them that I felt that not only did they have the financial resources 
and credit to so back up the project which they were contemplating, but the 
existence of the depreciated Little Inch in their system would make them 
probably the most able of the type of corporation that would have enough 
credit to finance such a thing. 

I told them that I felt that their success in meeting their estimates 
previously, their success in going into the gas business, when everybody 
who wanted them not in it, contended that they didn't have the management 
know-how, that the Little Inch was not good for the transmission of gas, 
that it was obsolete, that it wouldn't work, that Texas Eastern couldn't 
1591 make any money. 

These were the people that were successful in proving that all of 
that was wrong, and that if they came to the conclusion that there was a 
reasonable chance of profit, and a reasonable chance of benefit to their 
stockholders by going into such a project, there would be no difficulty 
in raising the necessary funds. 

BY MR. LEVENTHAL: 

Q. Mr. Belmont, I am not asking you to testify on this exhibit. I 
am referring now to Exhibit 36. I am not asking you to testify on the exhibit, 
but on the sense — 

PRESIDING EXAMINER: I will lend him mine. 

MR. LEVENTHAL: Thank you. 

BY MR. LEVENTHAL: 

Q. — on the sense of the information set forth in that exhibit. As 
you have heard, the exhibit was prepared at the request of Mr. Naff, 
largely by Mr. Carpenter, and it purports to show that even if it were 
assumed that the Little Inch as a products pipe line, did not make any 
money — I am using that phrase loosely — or in the more extreme case, 
did not produce any cash throw from its revenues, that even in that case, 
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the impact upon the Texas Eastern overall financial picture, would be so 
slight that the accounting unprofitability, if we can use the term, that 
the accounting unprofitability of the products line division, would not 

1592 have any material impact upon the financial position of the company. 

I should like first to ask you whether that kind of consideration was 

taken into account by you in determining the feasibility of this combined 
products and gas expansion program? 

PRESIDING EXAMINER: Excuse me just a minute. You don’t mind 
if I touch this up for the people that will read the record? I think he knows 
what you mean. 

MR. LEVENTHAL: Please do. Make it clear. 

PRESIDING EXAMINER: I have in mind that page 1 has one assump¬ 
tion. I wanted to spot this for the people that are going to read this, that 
haven't read the whole record. Page 1 has an assumption. You see that 
one. 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: I don't need to tell you what it is, but I 
want the people reading this to know that it reflects assumptions that, 

"Oil Products Division revenues are equal to operating expenses, depre¬ 
ciation and interest only. " That is the one where there is no profit, is 
that correct? 

MR. LEVENTHAL: That is right. 

PRESIDING EXAMINER: The other one on the second page reflects 
the assumptions that, "Oil Products Division revenues are equal only to 
operating expenses. " 

The third you might mention in this connection, and I would like to 

1593 have him answer it in that light, the third assumption being one brought 
out by cross examination from Mr. Naff, that it would not be operated un¬ 
less it was at least as good as — in other words, if it didn't earn operating 
expenses, it wouldn't operate, 

MR. LEVENTHAL: I think if we may, Mr. Examiner, I would like 
to reserve that line of inquiry for separate consideration. 
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PRESIDING EXAMINER: All right. This is solely for the benefit 
of people who read this particular section and haven't read the other. 

THE WITNESS: I think I can only honestly say that I hadn’t been 
aware of this calculation or a calculation like this until I had seen it here 
as an exhibit. Therefore, I have to say that I didn't take it into considera¬ 
tion. 

BY MR. LEVENTHAL: 

Q. I didn't mean this calculation, but I meant the essence of the 
information contained in the calculation. A. I don't think, Mr. Leventhal, 
that I approached it that way. I had another way of perhaps coming to the 
same kind of a conclusion in my own mind, and that was this: That I was 
willing to accept from an investor's point of view, the premise that the 
worse that could happen would be that you got this line out of the gas serv¬ 
ice, and then you just didn't use it for anything. You just couldn’t make 
1594 anything out of it, and in that case, I felt that all you would be out was 
the interest on the debt that you would issue for the project, whatever 
additional dividends, if any, you had incurred by the issuance of the pre¬ 
ferred — 

PRESIDING EXAMINER: Allocated to the oil products part. 

THE WITNESS: It would be just to that extent, less the savings that 
you would make as a result of the conversion. 

I did take that into consideration in saying that the existence of that 
amount of additional interest charges, and preferred dividends, if you like, 
would not be enough at the worst possible assumption, to make it difficult 
for the company to finance, or to make the company in any way unsound. 

It would be a venture which, if that happened, if it was unprofitable, 
and the company would wish it hadn't been in it, the stockholders would also 
wish that the company hadn't gone in it, but the impact of the failure is 
small enough on one side in my judgment to be more than balanced by the 
possibility of profit on the other. 

PRESIDING EXAMINER: That is taking the third one, which is, it 
wouldn't be operated. He approached it from that standpoint apparently, 
which is the worst possible under our proof. 
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BY MR. LEVENTHAL: 

Q. Mr. Belmont, in the event that the line were not operating, did 
1595 you take into account the consequences upon the ability of the company 
to pay dividends on its common stock, ruling from the reclassification of 
accounts if the line were taken out of the plant in service? A. I think 
you have got to take that into consideration and I think we did. I think that 
anybody that is in this game and knows anything about figures would know if 
you abandoned a pipe line or abandoned a piece of property that you pre¬ 
sumably would have to charge it off to somewhere. 

Q. Isn't it a fact that under the various restrictive provisions in 
the bonds or debentures of the Texas Eastern, that there wouldn't be 
enough in the reserve, backing up the stock? A. No, sir. I am talking 
from memory now. 

Q. Yes. A. As far as I know, there are no restrictions in the bonds 
or the debentures that would stop you from paying dividends as the result 
of a write-down of property. You are allowed to pay dividends out of 
earnings accrued subsequent to a certain date, but I think that this is true: 
That if this write-down was big enough to wipe out your surplus, you 
wouldn't be able to pay dividends, whether or not the indentures — 

1596 Q. I understand that as a principle of law. I understand there is 

something more to it than that. A. It may be. 

Q. I have here a collection of prospectuses of Texas Eastern. Mr. 
Belmont, I don't purport to understand the exact significance of this, but 
I refer you to a prospectus, the first one I picked up, dated August 21, 

1952, which was the prospectus that accompanied the issue of your pre¬ 
ferred stock, 5. 50 percent first preferred and their seems to be a restric¬ 
tion set forth on page 40, paragraph "B", which limits the ability to pay 
dividends --to declare or pay dividends on the common, in the event that 
the equity junior to the preferred becomes less than a certain percentage 
of the par value of the preferred. 

Would you look at that provision, which is a little too complicated for 
me to analyze and adivse me whether this does not have the effect of limit¬ 
ing the ability of the company to pay dividends on its common, even though 
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the earned surplus is not entirely eliminated? A. I do remember now — 
let me put it this way — I don't think I have to read it — that there are 
asset ratios in these dividend restrictions and there are asset ratios in 
the debenture, indenture restrictions and to the extent that any write-off 
of surplus would reduce those ratios below the given point, that would limit 
your payment of dividends. 

Q. Even though there were some surplus, earned surplus in the 

1597 accounts of the company, it might not be sufficient to reach the asset 
ratio provided? A. I think you would have to make the test to find out 
whether you could use up your surplus and still meet that test. In the 
light of that, I think I ought to follow up what I was going to say as the last 
part of my answer to that question: 

You asked me if we had taken into consideration the possibility that 
if the company had to write off an asset of this size, that it might affect the 
ability to pay dividends, and my answer is that we did consider such a 
thing, not necessarily in connection with that, but in connection with the 
general premise that if you did have to write something off, it certainly 
would impair your surplus and might impair it to the extent that you would 
not be able to pay dividends. 

The question as to whether that is a serious thing or not is almost 
entirely in my mind a function as to how likely you think it is. 

Q. But there is a difference. This has already been brought out 
on the record, but I didn't want your answer to obscure a difference which 
has already been brought out, that there is a difference in the impact upon 
the company between operating this line, even though it yields no cash throw, 
even though operating proceeds of the Little Inch as a products line do no 
more than equal the operating expenses. There is a difference between that 

1598 situation and the idea of abandoning it or even selling it at a modest 
figure. A. Subject to a qualification that I think has been left out each time 
I have heard this thing mentioned. 

Q. What is that? A. That is, if the company were to abandon this 
thing and were able to sell it at a price — not necessarily the full price or 
or the full cost — which would not reduce the surplus beyond a point which they 
would want to reduce it, it might well become better to abandon it. 
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Q. That, however, would not be likely, would it, Mr. Belmont, if 
the line under capable management, were not capable of yielding operating 
revenues in excess of operating expenses? A. I am not sure that that 
necessarily follows. I don’t want to try to get in an argument on it, but if 
the line were ready to go, and the purchaser of it only had to pay, say, 
$30-million for it, it might be well profitable for him to operate that, 
where it wouldn’t have been profitable for somebody that had to pay a hun¬ 
dred million for it. 

PRESIDING EXAMINER: Could I ask about one thing? 

MR. LEVENTHAL: Yes, you may. You can carry it out for me. 

PRESIDING EXAMINER: There is a point that seems to be implied 
here and I wanted to be sure that if it is an assumption being applied, what 
that assumption is. We have mentioned write-off several times, haven't 
we? 

1599 THE WITNESS: Yes. 

PRESIDING EXAMINER: What I would like to have cleared up — 
from some other answers I think there is an implication of the write-off 
in order to get the answer — what sort of a write-off are we talking about? 
The total amount at one time or over a period of time and over how long? 

THE WITNESS: That, of course, would be the write-off — I don't 
know which way it would be done. It seems to me that is a matter of account¬ 
ing policy. 

PRESIDING EXAMINER: It isn’t subject to regulatory policy from the 
standpoint of our regulations as it would no longer be property used and 
useful and is, therefore, not under our control, as I understand it. The 
way you account for it on your total books would fall within our uniform 
system. I am just trying to get an answer by saying what I think would 
happen, but, as to whether or not you wrote it off in a certain fashion would 
not affect rate-making, would not be within the rate base, would not be 
within the regulatory cycle, and, therefore, what principles would govern 
on the write-off? 

I think that would be the question as to whether or not it would be a 
simultaneous write-off of all of it or spread over a reasonable time. 
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THE WITNESS: As I say, I don’t know the answer. 

1600 MR. HARGROVE: Mr. Examiner, I would like to also state that in 
this particular instance, as far as this particular line is concerned, there 
is very strong legal argument, which I think quite possibly would be impel¬ 
ling to the accountants certifying the books, that there would be no write¬ 
off at all. 

We are not talking about a customary asset that you just write off. 

We are talking about an asset that has special peculiar provisions attached 
to it. 

MR. CHAPMAN: In that connection, just as a matter of clarification 
with respect to your Exhibit 36, when I was analyzing it sometime ago, I 
had a little difficulty as to one of the basic assumptions that must have been 
made and was the assumption made that from a tax point of view, if this 
line were not used as a products carrier, or as a gas transmission line — 
in other words, were just allowed to, I think the expression has been used, 
"rusting in the ground", held only subject to National Security Provisions — 
was the assumption made from a tax point of view that you would then have 
to write it off all in one year? Perhaps Mr. Carpenter is the man who 
can answer that. 

MR. HARGROVE: I can answer that. You mean from the tax point 
of view that you continue to take depreciation? 

MR. CHAPMAN: Yes, or would the depreciation be written off all in 
one year? What assumption was made? 

1601 MR. HARGROVE: In the long run whether you wrote it all off at once 
or over the years, it would just affect the year in which it was taken and 
not in the long run, the dollars represented, but, yes, you would continue 
to take depreciation on this particular line and again I refer you to the fact 
that this is not an ordinary asset, with respect to which the company has 
no obligations. 

MR. CHAPMAN: Because of the National Security Provisions, you 
would take the position that you could write it off over the period of years? 

MR. HARGROVE: I would take the position you couldn't write it off 


at all. 
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MR. CHAPMAN: You would have to write it off. 

MR. HARGROVE: I beg your pardon, sir. That would be an argu¬ 
ment which I didn't propose to make and I only raised it at this point because 
the point came up. At a proper time for argument, I would be happy to 
argue that under the National Security Provisions you wouldn’t be allowed to 
write it off. 

MR. LEVENTHAL: Mr. Hargrove* if we may conduct this examina¬ 
tion on the assumption that perhaps the company would rather sell it for 
a million dollars to someone who would undertake the security obligation, 
the national security obligations, with the consent of the government, that 
there would be a write-down in value shown on the books. 

1602 PRESIDING EXAMINER: Then there would be an established loss to 
write off. 

MR. LEVENTHAL: Then there would be an established write-off. 

I was assuming in my questions to Mr. Belmont that in the situation of an 
abandonment of a plant, so it was no longer part of the plant in use, there 
would be an immediate write-down as far as the balance sheet was con¬ 
cerned, and that in any event it would be such a write-down for purposes 
of the fair interpretation of the asset ratio clauses of a debenture agree¬ 
ment, whether or not the accountants could apply the latter day liberalized 
rule of spreading out losses so that they don't destroy income in a particu¬ 
lar year. 

MR. HARGROVE: I understood you to be making — 

PRESIDING EXAMINER: I understood the assumption. I thought we 
should touch it on the record. 

MR. LEVENTHAL: I think that is a standard assumption of accounting 
although not the only one. 

MR. HARGROVE: I understood on brief I would have the right to 
argue the validity of the assumption and that is why I was not arguing it 
before. 

BY MR. LEVENTHAL: 

Q. Mr. Belmont, you have just touched on a point which — A. I 
would like to enlarge on that, if I may. I think I misspoke myself a little 
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bit. Obviously, under the assumption on page 2 if you weren't making your 

1603 operating expenses, nobody presumably, whatever he paid for it, would 
earn anything on it, but if you were earning depreciation and interest, as on 
page 1, a person buying it at a cheaper price, presumably if he could operate 
it as well as you, might well operate on a profitable basis. 

Q. We can assume if there were any cash throw the line would have 
some value? A. Yes. 

Q. You made a statement before, which called to mind a statement 
made by Mr. Naff which troubled me at the time, and it may tie in with 
one of the considerations that you referred to. 

What he said was something like this, if I recall: 

"Obviously if the Little Inch Line now has a net asset value of approx¬ 
imately $50-million, and with the extensions which are proposed to 
be made would have an asset, net asset value of some 65 million dol¬ 
lars, and if the reconstruction cost, new, of such a line were $100- 
million which is the assumption that is made, "— it would be 
unrealistic to assume that the line could not generate operating reven¬ 
ues sufficient to cover interest and depreciation, based on the lower 
asset value. " 

Is that an assumption which you took into account in your considera¬ 
tion of this from a financial point of view, that the fact that the net asset value 

1604 now is so low, compared to reproduction cost new, establishes that 
it would be unrealistic to suppose that the revenues won't at least cover 
depreciation of this lower net asset value and interest based on some allo¬ 
cation? A. I don’t think I thought of it that way. 

MR. HARGROVE: Excuse me. I object to that now on the grounds that 
we are now clearly within the position, within the realm of questioning which 
is beyond the scope of the interest asserted by the petition to intervene, as 
a competitor counsel is attempting to probe the possible impact of the opera¬ 
tion of the products line from Texas Eastern, and as a competitor, he has 
no interest in that. 

The public, the consumer, the producer may. The competitor does 
not. If it has an adverse impact, it is to his benefit. 


PRESIDING EXAMINER: Had you finished your answer? 

Read his answer. (Read). 

PRESIDING EXAMINER: The objection came after that had been stated. 
Let's pick it up from there and see if you can’t go ahead. 

MR. LEVENTHAL: I wiU ask the same question in the sense that, is 
the essence or was the essence of that assumption part of the consideration 

which you gave to this as a financial matter, so that you can present the 

1605 .. .. 

same objection. 

MR. HARGROVE: I don’t understand the question any longer. 

MR. LEVENTHAL: I restated an assumption and he said he didn't 
think of it quite that way. I am asking whether the essence of it was in 
his considerations, not quite that way, but in a slightly different way, so 
that you may raise the same objection, because I am asking him — 

1606 PRESIDING EXAMINER: I feel, Mr. Hargrove, that while your ob¬ 
jection might lie, that it is pretty narrow question as to whether or not it 

is not overbalanced by the relevance of what considerations he did give, and 
with a witness of this sort, where a matter was under study for several 
months, a general question wouldn't necessarily produce it because he does 
need to have his mind refreshed by specific presentations and I think this 
is possibly a proper one to say "Well, what about that sort of a concept? 

Did it come into your thinking?” I believe I will let him go ahead with his 
answer. 

THE WITNESS: The way I understand the premise that you stated, 
let me put it this way, or let me ask you whether this is what you are ask¬ 
ing me: Are you asking me whether it seems logical to me to say that if 
something costs you ten dollars, it must be a profitable thing to buy, be¬ 
cause something like it might cost one hundred dollars? 

MR. LEVENTHAL: I think it pretty nearly comes to that. 

THE WITNESS: Of course, I don't think that is necessarily true be¬ 
cause the ten dollars itself might be too much for the item. I think that I 
have ejqjressed myself, my feeling along the score of the written down na¬ 
ture of the low cost of this pipeline in my statement as to the considerations 
that led to the financial ability. The low cost of this thing puts it in a 
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competitive position, which I think gives it added advantage, to the other 
one of having the credit to put it through. Those are the two things which I 

1607 mentioned before. 

MR. LEVENTHAL: Pardon me one second. 

PRESIDING EXAMINER: While he is preparing that, let me ask you 
if the basic equation in your thinking is not always of necessity as to par¬ 
ticular equity financing the balancing of risks? 

THE WITNESS: Yes. 

PRESIDING EXAMINER: That is the basic equation? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: So the fact that the two basic original ele¬ 
ments of sufficient resources, sufficient credit, of a going concern already 
in existence, and proven successful in the fields it has gone into, one of 
those would be the fact that this is an asset that doesn’t cost as much as 
it might cost somebody else if they didn't have this one? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: Then that balances over against the ele¬ 
ments of risk? 

THE WITNESS: That is right. 

PRESIDING EXAMINER: It becomes part of that basic equation. 

THE WITNESS: That is my feeling. 

PRESIDING EXAMINER: Go ahead, sir. 

BY MR. LEVENTHAL: 

Q. I would like to see if we can't take out one of the elements which 

1608 you said was part of the picture and relegate it to a very secondary 
place. I may be wrong. 

If the Texas Eastern management — did you consider the possibility 
that Texas Eastern management, with all the management they now have, 
the same people in their company, were to organize a separate corpora¬ 
tion called the Texas Eastern Products Line Corporation, for the purpose 
of running this line, and were going to have available to them their per¬ 
sonnel on some sort of an allocated basis, that would be all the same in 
operating terms as it is proposed to be by Texas Eastern, but the revenues 
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would be segregated and the risks would be segregated for the products 
line; in your judgment would the finance ability of the project have rested 
on substantially the same basis? 

MR. HARGROVE: I object to that. The question of whether the 
project could have been financed if done in some other way than it is being 
done is certainly not at issue in this proceeding. 

PRESIDING EXAMINER: I believe that is right. 

MR. LEVENTHAL: It is an issue in this way: He mentioned that one 
of the important elements was the existence of proved management and I am 
submitting that that is a very minor fact; that if he had the same proved 
management — 

PRESIDING EXAMINER: Just ask him if it is minor. 

BY MR. LEVENTHAL: 

Q. I will ask you that question then. A. I think that the question of 
management, the question of confidence of the buyers in management in this 
case is one of the paramount things. So much so that when I went to sell 
these bonds to the Metropolitan Life Insurance Company, and the Metropol¬ 
itan Life Insurance Company is the key; if they start buying and will buy, 
the others may well follow, and have in each time we have done the financ¬ 
ing with Texas Eastern. he 

The man, Arnold LaForce, who I was talking to, told me thai/was not 
too worried about the economics of this pipeline situation; that he felt that 
Texas Eastern management was such from his experience with them that 
if they decided that it was profitable for them to go into the products pipe¬ 
line business, he would be willing to go along and take the bonds. 

Now, if that doesn't, as far as financing goes, point out that a para¬ 
mount thing is the financing, I don't know what does. 

PRESIDING EXAMINER: Is the management. 

THE WITNESS: Yes. 

BY MR. LEVENTHAL: 

Q. It is, however, what the mathematicians might call a necessary 
but far from sufficient condition. I would suggest to you that I would like 
to ask you, did you ever consider the possibility of advising the company 
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to set up this line as a separate products line, so that any failure, or any 
risks, any losses in the products business could have no possible impact 
upon the gas business? 

1610 MR. HARGROVE: I object to that question for several reasons, and in 
the first place it asks, again, attempts to develop a question of some way of 
financing the line, or setting up a corporate organization, which is not 
present before the Commission, and in the second place, it again delves 
into the question of possible impact on Texas Eastern’s business by one 
who is a competitor of that business and, therefore, has no interest in it. 

PRESIDING EXAMINER: Well, it is almost as hard to deal with too 
many reasons as not enough. 

MR. LEVENTHAL: What is known as undue process. 

PRESIDING EXAMINER: I would like to redirect this a little bit. 

I don’t think we had better go into any other alternative. I don't think there 
is any harm in getting a little more advice, but I wish we can get back 
again to the overall finance ability problem here and what, if anything, is 
a single key factor in it. You may answer this one. 

MR. HARGROVE: Would you read the full question back, then, be¬ 
cause there are some conclusions stated at the end of the answer that are 
conclusions of the Examiner; not the Presiding Examiner, the cross ex¬ 
aminer. 

(Question read.) 

MR. LEVENTHAL: Let me ask you this question first. I will make 
it clearer. 

BY MR. LEVENTHAL: 

1611 Q. If this company were to experience in the products line operation, 
notwithstanding astute and effective management of Texas Eastern, the un¬ 
happy situation of running a line, whose operating expenses consume practic¬ 
ally all of its operating revenues, there would be a substantial reduction 

in the percentage of profits to overall capital investment, is that correct? 

A. Yes, sir. 

Q. In terms of the ability of the company to raise capital in any fu¬ 
ture expansion, which the company may have, would such a history of a 
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decline in the rate of profits to overall investment have any impact? 

A. Any decline over a period of time of earnings of the company for 
any purpose is obviously going to have an impact on the basis of which it 
would price its future securities. 

Q. I am hypothesizing for you, if you will, that the dollar amount 
of earnings stays the same, but that stays the same when total investment 
has increased by $80,000, 000, so what you have is dollar earnings staying 
the same and the ratio of earnings to capital investment declining. A. The 
ratio of earnings to capital investment wouldn't be the thing that would 
bother me. It would be the ratio of earnings to the securities owned by 
the various investors, and if the earnings available to cover a dividend 
requirement or what have you to the investor are lower, it will affect the 
price-earnings ratio of the sale of those securities. 

1612 Q. So the losses sustained in the products pipeline operation on the 
condition at least stated in page 2 of Exhibit 36, might, if continued over a 
period of time, have a detrimental effect upon the rate which would have to 
be paid by the company in the money markets for raising capital, is that 
correct? A. It might increase the cost of money. 

Q. Now I ask you this question: Did you take into account the possibility 
that the products line could be operated by, or financed by a Texas Eastern 
Products Pipeline Corporation? A. Yes, sir. 

Q. Which, whether it made money or lost money, would be separate 
from the Texas Eastern Transmission Corporation, so that the losses could 
not have any possible impact upon the money paid by the gas line company? 

MR. HARGROVE: Mr. Examiner, I object to that question now on the 
last element that he has asked because by injecting that, the only way — 
we are starting out with an assumption that otherwise there is an impact, 
and the only way you could remove the impact by corporate readjustment 
would be to sell the line. 

Now, are you asking whether Texas Eastern had completely disposed 
of this line to a third party not owned or controlled by it because if they 
simply put it in a subsidiary that was owned by the transmission company 
the impact is identical. It doesn’t make any difference whether it is in the 
parent or subsidiary as far as money is concerned. 
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1613 MR. LEVENTHAL: I am considering a spin-off. 

MR. HARGROVE: Texas Transmission has no interest in the corpora¬ 
tion whatsoever. 

MR. LEVENTHAL: Except it has related stockholders and therefore 
related management, but identical stockholders to start with and over a 
period of time related stockholders. 

MR. HARGROVE: Then if that is the postulation which I didn't 
understand, that is why I asked these questions. If that is the postulation, 

I object to that. We have gone so far afield now — 

PRESIDING EXAMINER: We have gone so far afield it wouldn't have 
any meaning to the Commission in the slightest in this picture. It would be 
one thing to talk about a wholly-owned subsidiary, but it is pointed out as 
a matter of law that would come back to the same thing. If it is divested 
of the property and, therefore, have no further interest in it, the fact it 
has identical stockholders could exist maybe 24 hours or less. Nobody 
knows how identical they would be after it went across the counter four or 
five times so it just don't mean anything. 

MR. HARGROVE: Legally or otherwise it would be a situation where 
it would have no relation. The transmission company would have to be paid 
for it. 

PRESIDING EXAMINER: It might be a tremendous identity of stock¬ 
holders between Dupont and U. S. Steel, and so what? That doesn't mean 

1614 if Dupont loses money, Steel is going to suffer. 

MR. LEVENTHAL: Perhaps I didn't make the purpose of my ques¬ 
tion clear. I was asking whether consideration had been given to the pos¬ 
sibility that this would be put in a separate enterprise, with the thought 
that even though it might start off as a subsidiary — just in order to get 
the financing arranged — it could be spun off so that there couldn't be 
any impact upon the gas company. I think that would be a consideration, a 
consummation devoutly to be wished. 

MR. HARGROVE: What you are doing, or what you are talking about, 
then, is pure and simple a sale of the property. Texas Eastern under law 
would have to get back value in exchange for spinning the property off, 
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whether it be stock of the other corporation, or cash in the bank or some¬ 
thing, so all you are asking him is whether Te xas Eastern considered selling 
the property. If you want to ask him that, that is all right. 

MR. LEVENTHAL: That is not what I want to ask him 

MR. HARGROVE: Your question necessarily comprehends it. 

BY MR. LEVENTHAL: 

Q. Mr. Belmont, you stated that there were no unusual provisions 
in the bond purchase agreement. I call your attention to the reference on 
page 3 and 4 to a memorandum dated October 1. A. Three and four — 

1615 Q. Of the bond purchase agreement. A. Yes. 

Q. — by which the bond holders represent that they have not relied 
on any information — this is 5(b) that I am starting with, Mr. Belmont — 
that they have not relied on any information furnished by Dillon, Read, de¬ 
scriptive of the company, except this memorandum dated October 1 of 
Eastern Texas Transmission, and the exhibits referred to and incorporated 
therein, to the paragraph on page 4, paragraph "d" — paragraph 7(d) on 
page 4, which sets forth that the statements of fact in that memorandum 
are represented and warranted to be true and correct, and as to that por¬ 
tion of the memorandum purporting to be made on the authority of William 
Hayes, the company has no reasonable ground to believe, and does not 
believe, that the statements are untrue, or that they omit any material 
fact, and there is also — I don't have my finger on it just this moment -- 
a provision in the bond purchase agreement which provides in substance 
that at any time that moneys are drawn from the bond purchases, the 
company must in effect repeat and represent all these representations and 
warranties. A. Could you give me that one? 

Q. I think — no. I beg your pardon. I remember. The point goes 
quite the other way — that this paragraph 10(a) on page 6, the company's 
representations are set forth in paragraphs, A, B, C, F, G, I, J, K and 
L of Section 7, are set forth as continuing representations and warranties, 

1616 whereas the representations set forth in paragrapsh D, E and H are 
only representations of warranties as of the closing date, and I ask whether 
this combination of provisions is customary in a bond purchase agreement? 


950 

A. It is customary in every one I have been successful in doing over a 
period of the last few years. 

Q. It appears from this, however, that the accuracy of the memoran¬ 
dum dated October 1, 1954, and as of the closing date, is a material repre¬ 
sentation and warranty so far as this bond purchase agreement is concerned. 

I am not asking you for a legal conclusion. I am asking you for the conten¬ 
tion of the bond purchases. 

MR. HARGROVE: Would you read it back, please? 

(Question read.) 

PRESIDING EXAMINER: I think we can save time by commenting the 
bond purchase agreement is the best evidence. The bond purchase agree¬ 
ment says exactly what they relied on. It is up to counsel to interpret that 
in the courts, and others. The reason I say that is that this is a letter ten¬ 
dered by Texas Eastern. Texas Eastern says "We are willing to make 
these arrangements. We are willing to make these covenants. ” And it says 
'The foregoing agreement is hereby accepted, " and that tells you the New 
York Life and every one of the others had a letter of a similar kind, which is 
a counterpart of this, and therefore the company that accepted this says 
1617 exactly what they relied on in connection with this. How material it 
is in connection with all the rest of it is entirely a matter of evaluation of 
evidence and further examination on it from this witness doesn't produce 
anything. That, I think, is the only way we go into that. 

In the first place, I wouldn't necessarily take his word for it if he 
said so because I am going to do the evaluating, the Commission will do 
the evaluating. We have the document. It is not only contrary to the 
best evidence, but we have the evidence and therefore we will use the evi¬ 
dence. 

MR. LEVENTHAL: I think the Examiner's ruling is correct as to 
its being a legal representation. I was asking if it was in the practice of 
the investors but it doesn't make any difference. I will withdraw the question. 
The bond purchase agreement really is satisfactory from the point of view 
of the position that I want to maintain. 

Mr. Examiner, would this be a convenience place to recess? 
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PRESIDING EXAMINER: We are at that time. 

MR. BRUNNER: May I make an inquiry? 

PRESIDING EXAMINER: Yes. 

MR. BRUNNER: Is this memorandum referred to on page 3 of Ex¬ 
hibit 37, dated October 1, 1945, available, Mr. Hargrove? 

MR. HARGROVE: That is the same memorandum which was the sub¬ 
ject of application for subpoena, and so forth. 

1618 MR. BRUNNER: I know that. 

MR. HARGROVE: If you would give me a little better elucidation of 
what you mean by "available" — I have a copy right here, for example. 

MR. BRUNNER: You have no objection to making it available to counsel, 
do you? 

MR. HARGROVE: To all counsel in this proceeding? 

MR. BRUNNER: Yes. 

MR. HARGROVE: Yes, sir. 

MR. BRUNNER: As I read the agreement, this bond purchase agree¬ 
ment, the predicate, at least in part, is based upon that memorandum. Is 
that not true ? 

MR. HARGROVE: Not to my knowledge, sir. 

MR. BRUNNER: The information, it would appear, contained in 
that particular memorandum motivated the initiation of this purchase 
agreement, is that not true? 

MR. HARGROVE: I don't know that that is true or not. We repre¬ 
sented that the facts contained in it were true and correct but on the basis 
of Mr. Belmont's testimony I would say the motivating fact was as he has 
stated, that Mr. LaForce of Metropolitan Life Insurance Company said if 
Texas Eastern wanted to go ahead he would loan them the money. 

PRESIDING EXAMINER: We haven’t got the witness here. We can't 
cross examine him or this witness as to why Metropolitan Life or any other 
insurance company entered into it. It might very well be that if each one 
of the companies were here, and there are now, I believe, eight, 
that every one of them would give you a different answer as to why they 
said they would buy these bonds. Some of them said they might say very 
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little more, and after we got through studying it, they looked pretty good in 
our portfolio. 

MR. BRUNNER: I wondered whether or not Mr. Belmont's testimony, 
or his opinion with regard to the sale of the preferred stock and the deben¬ 
tures might not have been predicated on this particular memorandum, and 
if it is, I think it should be made available. 

MR. HARGROVE: I would be glad to have Mr. Belmont answer 
that question right now. 

PRESIDING EXAMINER: That question is one that hasn't been answered 
and it has got to be answered before he gets off the stand if I have to ask it. 

MR. BRUNNER: We will come to it later. 

MR. HARGROVE: Mr. Belmont, in your opinion, does the sale of 
debentures and preferred stock proposed to be sold by Texas Eastern as 
a part of its financing in this proceeding depend in any wise upon the in¬ 
formation forecast or figures set forth in the memorandum dated October 
1, 1954, furnished to the insurance company? 

THE WITNESS: It does not. 

MR. CHAPMAN: Would you read that question back, please? 

1620 (Question read.) 

MR. HARGROVE: The answer was it does not. 

MR. CHAPMAN: I don't think that question responds to what I under¬ 
stood Mr. Brunner to express. 

MR. HARGROVE: I thought that was exactly the question. 

***** 
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CROSS EXAMINATION 


Whereupon, 

AUGUST BELMONT 

resumed the stand, having been previously duly sworn, and was examined 
and testified further as follows: 

MR. LEVENTHAL: Mr. Examiner, I would like to advise that I 
have proffer of proof in the typewriter and I will have it ready, I think, for 
the afternoon session. 

PRESIDING EXAMINER: That is all right, sir. 

MR. LEVENTHAL: I mean after the luncheon recess. 

Also, I do have a couple of transcript corrections which I noticed. 

PRESIDING EXAMINER: All right. 

MR. LEVENTHAL: On page 1583, at line 17, the word "second 
company" should be "seasoned company". 

PRESIDING EXAMINER: All right. 

MR. LEVENTHAL: Page 1581, line 7, "I should say an unusual 
provision, but an unusal feature of this agreement". It should read, 

"I should say not an unusual provision, but rather an unusual feature". 

PRESIDING EXAMINER: It really should read then, "I should say... " 
— how should it read ? 

1623 MR. LEVENTHAL: What is the page ? 

PRESIDING EXAMINER: 1581. 

MR. LEVENTHAL: "You also referred to an unusual provision in 
this agreement in that it omits, I should say, not an unusual provision, 
but rather an unusual feature in this agreement". 

It isn't the provision; it is the absence of the provision that is under 
discussion. 

CROSS EXAMINATION (Resumed) 

BY MR. LEVENTHAL: 

Q. Mr. Belmont, yesterday I understood the line of our questions 
and answers to develop the fact that although you regarded it as an advant¬ 
age that the products pipe line would be acquired, you might say, in the 
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1623 products transportation business at a depreciated value, that never¬ 
theless that was certainly not an assurance of products in that business, in 
the transportation business, and I further understood you to say when we 
were discussing Exhibit 36 — and I want you to advise me if I am wrong in 
any way in this — that if the company did operate at a loss in the petroleum 
products business, that that would have an impact upon the company’s fi¬ 
nancial position. 

You didn’t use those words, so I will ask it to you as a question of 
whether that isn’t the fair sense of your testimony yesterday? A. I 

1624 think that all I was trying to convey was that the operation of the 
products division at a loss, or the operation of any segment of the com¬ 
pany's business at a loss, would lower the earnings overall of the company, 
and to that extent would affect the prices at which it could raise additional 
capital. 

Q. Would it be fair to characterize that adverse effect as an effect 
upon the company's financial position? A. I don't think that the financial 
position is necessarily the market position. I think if you are losing money, 
you then have less money than you would have otherwise and your fi¬ 
nancial position has been affected. 

Q. Well then it would adversely affect both the company's financial 
position in terms of the mechanical picture of a profit and loss statement or 
balance sheet, and its actual position in terms of raising capital in the money 
markets ? 

MR. HARGROVE: I object. It is repetitious. He already testified 
exactly what he thought. He said what he means. This is a resumation 
which attempts to put in different words what he just answered, and to put 
words in the Witness’ mouth instead of accepting the words the Witness just 
testified. 

PRESIDING EXAMINER: I do think it tends to try to get the witness 
to assent to a construction. Actually it is the kind of a question that wouldn't 

1625 really tell us anything except that you can use certain words synonymous 
with others. That is all it would tell us. 
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MR. LEVENTHAL: Mr. Examiner, I think there is something more 
to it than that if I may — 

PRESIDING EXAMINER: Let me illustrate what I mean. You are 
trying to get him to say that merely because the company loses money 
it affects its financial position. If that is true, per se, then why ask him? 

His saying it is true doesn't make it so. It is a matter of definition of 
words as to whether it is true. 

MR. LEVENTHAL: But the point of the question was to sharpen 
the fact that there were two consequences in terms of the financial posi¬ 
tion. 

First, the mechanical one, of the balance sheet, which is as you 
say, merely a definition, and the other is the impact in the money markets 
which might or might not be true merely as resulting from some diminution 
of overall profits. 

PRESIDING EXAMINER: The Witness is here to talk about not the 
financial position but the market position of the company and he has answered. 
As to whether the rest is logic and true, that is a matter of economics. It 
isn't a matter of this witness. 

MR. HARGROVE: Mr. Leventhal already asked him as far as that 
1626 is concerned and he answered with respect to both points. The last 
part is just an exercise of semantics. 

MR. LEVENTHAL: I notice your objections increase in volume when 
I touch a sensitive nerve in this case. 

MR. HARGROVE: The only nerve touched was my ire on the semanti¬ 
cal exercise. 

PRESIDING EXAMINER: I thought it was the word, but I couldn't 
think of it at first. It is one of those highfaluting words that slips me. 

It is a good one though and ought to be used more. 

BY MR. LEVENTHAL: 

i 

Q. Is the assumption in your opinion, and in the considerations 
that you took into account in advising the company with respect to this over¬ 
all financing project, did you consider that the assumption that the company 
might lose money in the petroleum products division was a realistic 


assumption? A realistic assumption of a possibility, but nevertheless, 
something that had been taken into account? A. Certainly, going into 
a new type of business, constructing new facilities on the basis of esti¬ 
mates is bound to involve the possibility that the estimates may be wrong 
and the new facilities would be operated at a loss rather than a profit. 

That is true of any project I know of in almost any business and that 
would be true here and we would be completely unrealistic not to consider 

1627 the possibility of loss in going into any new project. 

Q. Now, Mr. Belmont, did you, as the financial adviser of the com¬ 
pany, and as the responsible person looked to in large measure by the bond 
purchasers, others in the street, think it important and relevant to your 
task in this regard to make an analysis of the petroleum products pipeline 
business in terms of an estimate, as to what that business would produce? 

MR. HARGROVE: Would you read that question again, please? 

(Read.) 

MR. HARGROVE: I would have to have the first part again. It is 
just too long. 

(Read.) 

MR. HARGROVE: I object to the form of the question, and the extended 
descriptive terminology employed which makes it almost impossible to 
follow the question in all of its possible implications. An answer to that 
question could be referred back to one or more of the descriptive words, 
such as "relationship to bond purchasers, investors, et cetera" and come 
out with almost anything. 

It would be almost impossible to frame an answer which might not 
be misconstrued from the length and descriptive wording employed in the 
question. If the question was simply, "Did you consider an estimate of 
what it might do?", then the answer would be something that could be related 

1628 to something specific. 

MR. LEVENTUAL: Would you let me have the question? 

PRESIDING EXAMINER: His suggestion, I think, really is that 
he would be happy if you broke it up. 
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MR. LEVENTHAL: I think that is a good idea. I want to have the ques 
tion back so I can break it up. 

(Read.) 

MR. LEVENTHAL: I will rephrase the question. 

BY MR. LEVENTHAL: 

Q. Mr. Belmont, in the exercise of the functions which you have 
already described concerning the financing of this conversion project, did 
you think it relevant and material to make an analysis of the Little Inch pe¬ 
troleum products pipe line business in terms of what that business would 
produce? 

MR. HARGROVE: I object and ask for the purpose of the question 
because otherwise I don't see its relevancy to the proceeding. 

MR. LEVENTHAL: The purpose of the question is to determine 
the elments involved in the financeability of this enterprise so that we may 
consider whether the judgments expressed by this Witness concerning the 
future positions of this financeability are sound judgments. He has made a 
conclusion, stated his conclusion with respect to the future financeability. 

1629 That conclusion must rest on assumptions, and only by probing his 
assumptions can I test his conclusions. 

MR. HARGROVE: His conclusions insofar as they relate to bond pur¬ 
chase agreement have already solidified. The agreement is in existence. 

If you are asking his conclusions with respect to future financing, I would 
ask that the question be limited to the question of the debentures and the 
preferred stocks to be sold still in the future. 

MR. LEVENTHAL: I don't intend to limit the question. It is a rele¬ 
vant question. The purpose for it has been stated. It is obviously relevant. 

MR. HARGROVE: It is relevant in my opinion only to the extent it 
might be used, if that is the purpose, to test the qualifications of the Wit¬ 
ness. If the question is designed solely to test the qualifications of the 
witness, then I wouldn't object. If it is designed to elicit information which 
goes beyond agreements already executed, and attempts to find out why 
somebody signed an agreement that is already signed, I object to it. 
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MR. LEVENTHAL: I stated that the question is relevant to the conclu¬ 
sions stated by this witness, as to the future financing steps to be taken. 

I wish to test the validity of his conclusions. I can only do that by finding 
out what are his assumptions, and testing the validity of those assumptions. 

I think this is A, B, C. 

1630 PRESIDING EXAMINER: I would construe your reply now that you 
agree it ought to be limited to this man's testimony, which is as to the 
future financeability of debentures and stock. You may answer on that 
basis. 

THE WITNESS: I think, if I may, the best way to answer that ques¬ 
tion is to — and it may help in some other questions that might follow — 
if I explain to you what the Dillon, Read does when it has a financial prob¬ 
lem brought up to it in general and what we overall did in this case. 

We have various financial problems and propositions brought up to 
us as a firm. Although there are individual ones of us who have to be re¬ 
sponsible within the firm for those problems, as they come up, of those 
clients, we act as a firm and we are in continual consultation with each 
other. 

The decisions, therefore, that we come to are not only the personal 
decisions of any one of us; they are, to the best extent that we can make 
them, the decisions of the firm as a whole. That is the way we try, and 
I hope to date, successfully conduct our business. 

We have various kinds of propositions brought to us, some from 
people with ideas and no particular financial record, or background, 
others from established companies, some of which have already been 
clients, others which have not. We first screen these things to find out, 
by means of the published information available, statistics, such other gen- 

1631 eral checks as we feel it is worthwhile to make, in order to determine 
whether the matter is real enough for us to go into. 

Once we have so determined, then we go ahead into what we term as 
our investigation. The extent of that investigation will vary, depending on 
our estimate of the problems involved, and the kind of people we are dealing 
with, and the kind of business we are dealing with. We have in some 
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occasions employed independent experts ourselves to advise us on their 
opinion as to markets, management, et cetera. 

In other cases, where we are dealing with more established business 
and people, we don’t attempt to make any independent analysis beyond asking 
them to describe to us their situation. We go out and spend time with them, 
talking to all of their officers, talking to people in related businesses, talk¬ 
ing to other financial institutions, to try and be sure we are aware of all 
the problems and all the facts involved. 

We use outside means in some cases to check the conclusions drawn 
by the client. We at times request the client to employ experts, indepen¬ 
dent experts in order that that may be a way of checking. Sometimes we 
may feel we know enough about the business to do that — not to have to do 
that. Sometimes, where we are dealing with, say, Dupont and Monsanto 
1632 Chemical, who jointly — and let's say American Viscose and Mon- i 

santo, who were building the so-called Chemstrand plant, which was based 
entirely on estimates as to what it would produce, we hire independent 
engineers. 

In other cases, where if it was Viscose, itself, that was going to 
raise $50-million to build a plant for any purpose, the credit of Viscose, 
itself, which it would be putting behind this whole project, it might or 
might not be necessary to hire an independent, regardless of whether this 
plant was trying to do something that had never been done before and we 
wouldn't feel necessarily we would have to check the markets in that case, 
because of the relatively small impact as to the whole company. 

Now, in this case, when Texas Eastern began talking to us about the 
possibility of going into this conversion, they, themselves, as a result of 
their own caution, did what I know I would have asked them to do, but I 
don't believe I did ask them — they went ahead and used their own engineer¬ 
ing department, which they had built up, they used Ebasco Services which 
they had used before for certain parts of it and they hired the best independent 
available to them that they knew of, or that we knew of for that matter, to 
assist them in making an evaluation of the markets, of the relative com¬ 
petitive position that this line would be in. 
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We, of course, took into consideration all of those things, but basic- 

1633 ally, when we got through with it, we did not attempt ourselves to 
make an analysis of the products market for this business. We did not 
attempt too much to second guess Texas Eastern’s conclusions. Actually, 
for the same reasons as I described before, because this financing is in 
our opinion durable, regardless of any estimate of the future of the products 
business. 

Actually, today, as of today, at the present state of these hearings and 
the present state of the anti-trust suit, if the company asked us to go out 
and sell 30 millions of preferred stock, and 30 millions of debentures, we 
feel, one, confident that we could successfully market it. The price of the 
securities in the market today is the best, and the only real measure of 
whether you can sell securities or not. You can make comparisons, you 
can make analyses, you can make everything else, and you have to rely solely 
on those in cases where there is no existing market for a company’s securi¬ 
ties, but when you have an existing market, then our responsibility is, 
with a client of this kind, is to make sure that the public, the buying public, 
is completely aware of all the factors and all the problems we can lay before 
them. 

We want to be sure we haven’t omitted anything they ought to know. 

We certainly do that. 

I think the public is aware of these suits. The public is aware that this 
company intends to go into this business that you are pointing out as risky, 

1634 and pointing out there might be no market. I think if you were sure 
there was no market, you wouldn't be here. 

Every test we have made, by asking other people, is that it comes 
to bring this to the conclusion that there is a market for these securities. 

One example is that in effect, the company has sold $10-million 
worth of new common stock in the last six months. Not only has the price 
of this stock been upheld in the market as a result of — in spite of this 
project which the company intends to go into, but also the common stock 
buyers have in large measure bought $10-million worth of new common 
stock. That gives an indication of the size of the market. 
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1635 The reason I say that, what I am talking about obviously is the con¬ 
version of ten millions of the convertible preferred into common. Some of 
that is by preferred holders who have decided to take the extra income, and 
convert it, but a large part of it is not. 

The market for these preferred stocks is narrower than the market 
for the common stocks, because of the large, many times the number of 
common shares outstanding as compared to the preferred. 

The result is that when a holder of preferred stock decides to sell 
his preferred stock, he will bring it to a dealer, and the dealer will buy 
his preferred and sell common, and convert his preferred in order to get 
the common, so the existence of the increased prices of this common stock 1 
in the face of absorbing that additional amount is a further proof to us that 
the market not only will take preferred stocks, and debentures of this com¬ 
pany, but will take it in large volumes. 

Now, maybe that will help. I am trying to tell you we don't rely on 
any one thing. Of course, we read the engineering reports that come out. 

We do everything we can to know as much as we can about it, but we don't 
attempt to consider ourselves experts in the products field or the markets 
or anything else. All we can do is to check the opinions of the others, as 
to the ability of the people we are talking to to make judgments. 

1636 BY MR. LEVENTHAL: 

Q. Mr. Belmont, is it a fair statement of an important element of 
your position — I realize this matter is too complicated to restate every 
time, but I am trying to make this a forward-moving question and answer — 
is it a fair statement of an important element of your position that there 
being some $80,000, 000 in financing involved, that approximately $15, 000,000 
of this is scheduled for — only $15, 000,000 of this is scheduled for petroleum 
products pipeline use, the balance for the gas business; that there being 
rather solid basis for prediction of earnings in the natural gas transmission 
business, upon the basis of the history of this company that it did not really 
matter in your judgment concerning the finance ability of this project that 
the products business considered a loan might be dubious? 
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MR. HARGROVE: Let me have that again, wiU you? That is another 
one that goes for about three pages. 

(Question read.) 

MR. HARGROVE: I object to the question, and I object to the con¬ 
tinued use of a form where the cross examiner sums up his own conclusions 
in the form of a question which extends for considerable length, and con¬ 
tains a variety of conclusions and descriptions, and throws it at the witness 
and says "yes or no. " I don’t think it is fair to the witness. I think the 
question should be broken up and I don't think that the witness’ testimony 
1637 should be summarized by the cross examiner at such length to where 
you have to read the question and consider it at length and in detail to try 
to find out where you are. 

MR. LEVENTHAL: I certainly never have told this witness to answer 
"yes" or "no", and if he will fill in the relevant considerations as he did 
before, in what I thought was an excellent answer, and one which was illum¬ 
inating and helpful, to me at least, I would be very grateful. 

MR. HARGROVE: For one specific illustration, that last question 
starts off "is it fair. " Now, the witness has enlarged upon those, but as 
framed that is a yes or no question, yes, it is, no, it isn’t. 

PRESIDING EXAMINER: Actually that is what it boils down to. The 
witness has not been bound by that, but he has got to elect an option to go 
beyond the question and actually it would be that much non-responsive. 

I commented on the same thing in much of this examination over 
several days. It is not a proper technique of cross examination. The 
truth of the matter is it isn't — forget the proper, it isn't useful cross 
examination. It produces a very difficult problem for those who evaluate 
the record later. I ought to know, I have been reading a few of them and 
trying to make decisions based on them. 

Now he has given us a very clear — I almost said, when he got 
through, "Well, that just about pre-empts the rest of the cross examina- 
tion." It almost told the story. What he wants — there is no reason in God's 
world why a few words can't ask a question and get more information, 
rather than to do a very poor job of summarizing and it has been continu¬ 
ously and always is, in a complicated subject, it is not a technique that 
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is useful and I am not going to let him answer because I don’t think we 
would get anything that could be interpreted. 

How important is the oil products losses if they occur? That is a 
simple question and it is all the question had anything to do with. You 
know the 80 million, you know the 15 million, you know the 65 million. 

He don't have to supply all that to you. My God, we have only learned 
about it; if we didn't know it right. You can answer that. How much im¬ 
portance are the possible oil losses, if any? 

MR. HARGROVE: From the standpoint of financing? 

PRESIDING EXAMINER: To the consideration of financing. That is 
all he is talking about. 

THE WITNESS: We, of course, considered the possibility of losses. 

PRESIDING EXAMINER: You have been over that already. 

THE WITNESS: We felt that if you operated the pipeline full blast 
and had no revenues, the losses obviously would be of a size that would be 
important, but we felt that the possibility of loss is something that has got 
to be considered, but we don't think it is probable and the possibility of 
getting no revenues at all is really beyond anything that we feel we had to 
1639 consider. If that was a real possibility, I am confident this company 
wouldn’t be very anxious to go into business, that is as a result of my exper¬ 
ience with this company. That means a lot. 

BY MR. LEVENTHAL: 

Q. Mr. Belmont, were your conclusions as to the finance ability of 
this project dependent in any significant measure upon your assumption 
that the savings in the cost of service could be retained by the company in 
its earnings, proposed savings in the cost of gas service, could be retained 
by the company in its earnings? 

MR. HARGROVE: Mr. Examiner I am not going to object to that 
question, but I want to clarify a point, because there is a definite misinter¬ 
pretation of exactly what Mr. Naff said and I think it would be helpful to, 
even if you don't agree with me, if you understand my understanding of it 
because it has come up a couple of times before when we talked a few min¬ 
utes earlier. 
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The retained amounts which Mr. Naff was referring to, as I under¬ 
stand it, refer not precisely to the reduction in the cost of service, but 
what he is speaking of is the difference between the amount of return 
which it is estimated that Texas Eastern might achieve in those years, and 
such amount as the Commission might allow. Now, that may be an en- 

1640 tirely different figure from the reduction in the cost of service by 
means of the rearrangement of facilities. If the Commission allowed six 
per cent, it would be the difference between six per cent and the esti¬ 
mated earnings, which I think range around six and a half per cent, as 
shown in the exhibits, but it would not necessarily be at all the same figure 
as the reduction in cost of service by the rearrangement of facilities. 

In principle, what you stated was exactly correct, but the facts are 
not identical with the way you expressed them. 

PRESIDING EXAMINER: You may answer, if it is clear. 

THE WITNESS: I wish you would repeat the question. 

(Question read.) 

THE WITNESS: My conclusion as to this being a desirable project 
for the company actually arrived before I knew that. It seemed to me such 
a correct thing to do, with the possibility of such favorable results, that 
the result of — the possible result of carrying some gas savings through 
became an added factor. It became an added factor to my mind to my mind 
for two purposes: One is the dollars and cents that you have possibly 
available to you as a result of the savings you make. The otheriistthatt 
to me what I feel was the clincher of the company's probable ability to be 
allowed to abandon the Little Inch from gas service. 

PRESIDING EXAMINER: In this question and answer there is actually 
an assumption that may run contrary to regulatory law and regulatory prac- 

1641 tice. After all, the Commission, I believe, can very well say " You 
are earning too much. " There is that section of the Act. How long, there¬ 
fore, should you earn more than your presently established rate of return 
you would be allowed to continue that is quite a question. I don't see the 
customers around, but I think they might have something to say about it, 
too. Yes. I see one, so that it may be on a rather hypothetical assumption. 
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In fact, there is a third factor and that is that if gas prices continue to rise 
in the field as they have now, it may not show anything any better anyhow. 

It may just be absorbed in trying to meet the threat to increased rates 
which the customers would have to pay and they might be very grateful 
for that, but your answer would be then that regardless of whether this com¬ 
pany — in other words, that you have not based your judgment as to finance 
ability on the prospect that the Federal Power Commission, plus their good 
luck, will allow them to earn greater than the rate of return now fixed, is 
that correct? 

THE WITNESS: That is correct. 

BY MR. LEVENTHAL: 

Q. Was access to the studies made by Mr. Hayes, and in part by 
company’s own employees and counsel, was such access part of the presen¬ 
tation to the prospective investors — a significant part of the presentation to 
the investors, in securities of the company. 

1642 MR. HARGROVE: I will have to ask first, I assume when you say 
’’investors" in this instance you mean purchasers of the bonds, because 
there has been nothing at all on the rest of it, as far as prospects or other¬ 
wise is concerned. 

MR. LEVENTHAL: Yes. For clarity I would say I would propose 
to follow up with a question about whether such access could be a material 
part of the presentation to prospective investors. 

MR. HARGROVE: By way of a prospectus? 

MR. LEVENTHAL: To the underwriters who would assist in par¬ 
ticipating. 

PRESIDING EXAMINER: I don't know what he is supposed to answer. 

MR. HARGROVE: I don't either, Mr. Examiner. That is the reason 
I asked the question because if it is a question of what it gave the bond pur¬ 
chasers, we are back to the old question again of trying to find out why 
somebody bought a bond, and that is not the issue from the standpoint of 
finance ability in this proceeding. The fact is it did buy a bond. 

Now, if it is supposed to relate to the question of a further presenta¬ 
tion to investors, at such time as debentures and preferred stock may be 
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marketed, I think the rule of the SEC answers that question without us 
having to go any further. You can't make any sort of a forward looking 
estimate as I understand it in a prospectus, whether it be products, gas 
or anything else. 

1643 MR. LEVENTHAL: That is a statement of law with which I do not 
agree, Mr. Hargrove. 

MR. HARGROVE: I know they haven't let us put them in in the past. 

MR. LEVENTHAL: It depends on what the situation is. However, that 
is beside the point. I will ask this question: 

BY MR. LEVENTHAL: 

Q. Would you have in mind the possibility in regard to the junior se¬ 
curities here, of inviting the other companies on Wall Street to participate 
with you in the underwriting of these securities? A. Yes. 

Q. In connection with arranging such participation, is it your opinion 
that either the Hayes report, or some later, more up-to-date version of 
the Hayes report, would be a significant part of the material which would 
be examined by such underwriters? 

MR. HARGROVE: I object to that. He cannot state what would be 
significant part of the material which would be examined by those under¬ 
writers. Only they can say what he might present them that they might 
consider to be significant. Now, if you want — 

MR. LEVENTHAL: If he can't do that, he is just not worth his salt 
as your financial adviser and I know very well he is worth his salt as your 

1644 financial adviser. He tells the company what they must be prepared 
to offer to the participating underwriters. Obviously, it is an ABC of his 
job. I am asking him whether this is one of those facts. Otherwise, he 
couldn’t advise you as to how to prepare for the financing. 

MR. HARGROVE: That is not your question. Your question is whether 
what, of the various materials he gives them, is significant to them. That 
is the import of your question and that is why you have the word "significant” 
in there, because you want to follow it on that basis. 

MR. LEVENTHAL: I have never seen such quibbling. I am asking a 
very sensible question here and you are quibbling around. 



967 


MR. HARGROVE: I think my quibbling is valid. 

MR. LEVENTHAL: Many quibblers are valid quibblers. I will re¬ 
phrase the question. 

BY MR. LEVENTHAL: 

Q. Mr. Belmont, in your judgment, would it be essential or de¬ 
sirable — would it be desirable or significant — I am sorry, would it 
be desirable for the company to present — or for you, or for Dillon, 

Read — to present to prospective participating underwriters the Hayes 
report or some later version of the Hayes report? 

MR. HARGROVE: I will object to the question — 

MR. LEVENTHAL: — in connection with the financing of the junior 
securities ? 

1645 MR. HARGROVE: I object to the question on the ground that Texas 
Eastern's ability to finance is beyond the interest of that intervener as a 
competitor. 

MR. LEVENTHAL: Fine. Now we have a real issue. 

MR. LEVENTHAL: The interveners are objecting to the application 
of Texas Eastern in part on the grounds they are competitors of Texas 
Eastern in both the natural gas business and would be competitors of Texas 
Eastern in regard to petroleum products business. Texas Eastern is not 
in this room or before this Commission asking merely for an extension of 
its gas service, or gas service facilities. If they had come to the Federal 
Power Commission and said "We want permission to build this south Louis¬ 
iana line and expand the Kosciusko line, " and that was all they said, and 
that this was the entire record they put in for that purpose, it would obviously 
be denied. I wouldn't bother intervening. I wouldn't have to bother inter¬ 
vening. 

The fact of the matter is that Texas Eastern is presenting what is 
clearly established by the record in this case as a complete conversion 
project, which involves both adding gas facilities, and the use in the part 
of the overall Texas Eastern system of the Little Inch as a petroleum prod¬ 
ucts pipeline. We are affected individually by each of these and we are 
affected by the aggregate of both of them. We wish to object to anything 
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which will further this entire project. It is on that basis that I asked my 
questions and that I have standing. 

MR. HARGROVE: I disagree you have standing. 

MR. LEVENTHAL: That is the basis of my question. 

MR. HARGROVE: I believe I made my position clear yesterday, Mr. 
Examiner. I don't intend to try to restate it. It was a rather long state¬ 
ment but I do not see that they have any standing whatsoever as a competitor 
of a proposed products business, and as a competitor of the gas busi¬ 
ness, they cannot take the position that they can inquire into every feature 
of this case, just because they would like to see the case defeated. The 
fact of the matter is that they are attempting to prove that there would 
not be benefits to the gas business, by means of cross examination and 
other questions, when obviously if they succeeded in proving that there 
would be no benefit to the gas business, they would have bettered their posi¬ 
tion, and if they prove that they would indicate simply that as a competitor 
of the gas business they didn't need to be in here in the first place. 

The only way they can show anything as competitive to the gas busi¬ 
ness is to show the proposition would render gas service more competitive 
with them and that is the only way that could be done, is to make it cheaper 
or more efficient. I don't see how that leads to their right to inquire into 
our ability to finance. 

MR. CHAPMAN: May I say something since part of these remarks 
would go to this interveners, too? We have been around this barn once 
1647 before. We ran the race and Mr. Woodall has made a ruling in this 
regard, very early in the proceeding, and I think in Mr. Woodall's think¬ 
ing, in his delineation of the issues here, he had come to the conclusion 
that we were intervening in the public interest and it was upon that basis 
that we have been proceeding in our intervention to date. I think that since 
we have been around the barn, you are asking for a second ruling on some¬ 
thing that has already been had. It comes awfully late in the proceeding, 

Mr. Hargrove. 

If this had been a substantial objection, I think it probably would have 
come up earlier. I just don’t like to see the record fuddled up with this 
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kind of argument. I think our intervention, to date, has been predicated 
upon the ruling of the Examiner, which clearly contravenes your argu¬ 
ment. 

MR. HARGROVE: I am not familiar with any such rulings of the 
Examiner and if either the Examiner or the Staff Counsel adopt the posi¬ 
tion in this case that you are representing the public interest it is the 
first time in my eight years of practice before this Commission that I 
have ever heard such conclusion being reached. 

MR. CHAPMAN: That was the basis of the intervention in his analy¬ 
sis of the case, not any other. I think this occurred almost the first day 
of the hearing. 

MR. HARGROVE: If you read that you will find his analysis was 
1648 the statute provided that your participation might be in the public 
interest. 

MR. CHAPMAN: Yes. 

PRESIDING EXAMINER: I wonder if the witness knows what the 
question is now. 

THE WITNESS: I think I do remember it, Mr. Examiner, this time. 

PRESIDING EXAMINER: From where I sit, I think the question is 
not so much this individual question, as this whole line of questions. Actu¬ 
ally the question practically answers itself for any of us. No bankers are 
going to go into a deal when they don't inquire about it. Isn't that right? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: So there really isn’t much in the question 
itself. It is the fact that we are not going into a lot of hypotheses as to 
what some future elements of the financing will be and one of the things, 
for example, that disturbed me in an earlier thing that was ultimately mod¬ 
ified is, what would appear in a prospectus. For all we know, there might 
be a completely different horizon of facts by the time the prospectus is 
put out and the same situation exists here by the time that other, under¬ 
writers might be brought in, or the underwriting syndicate formed. What 
is going to be told to them is just about what he has already told us Dillon, 
Read looks at. These bankers are not there as amateurs. They have been 
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1649 studying issues for a long time and that is standard "S. O. P. " as 
they state in the army, standard operating procedure, so the question 
really isn't very much loaded with anything. 

Go ahead with your next question, but let's don't get into this hypothe¬ 
ses of what may happen at some future time. We are here now to know one 
thing and one thing only, and frankly I think we have just about got all 
the witness has got to tell us. I begin to smell signs of going around-the- 
rosey, in repetition, for the witness and for all of us. 

Let me make clear one thing: Basically he is here to say whether 
or not Dillon, Read believes these company's securities can be financed. 

He has told us they can, he has told us they don't hinge on any one or more 
things. It is an average, an overall, and in other words they have made up 
their mind it is good. That is just about all there is to it. 

MR. LEVENTHAL: That is correct, Mr. Examiner, but it is appropriate, 
I think — I don't understand how he can proceed otherwise — I would like to 
speak to your point for one moment without laboring it — 

PRESIDING EXAMINER: Yes, go ahead. 

MR. LEVENTHAL: That part of his testimony is not only that the 
bonds can be bought. That we know. The bonds have been bought, as Mr. 
Hargrove has not ceased to tell us but also we know whether or not his po- 
1650 sition that the junior securities can be sold is a sound one. The mere fact 
that he says it does not make it so. Obviously we have a right to test his 
conclusions. 

PRESIDING EXAMINER: He hasn’t said they could be sold. He said 
that they could be bought and that he would buy them. 

MR. LEVENTHAL: He tends to buy them in participation with others. 

PRESIDING EXAMINER: That is something he can decide later. He 
don’t have to decide now. He can have a selling group, syndicate, or handle 
it in a half dozen ways. How much of his own credit he has to put up has 
nothing to do with whether or not his company will commit. 

BY MR. LEVENTHAL: 

Q. May I ask you this question: You have stated that, at your request, 
the bondholders have omitted their usual requirement that the company not 
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take down money under the bonds before it has arranged the financing of 
the junior securities. 

As the advisor to the company, financial advisor to the company, 
would it in your judgment be prudent for the company to avail themselves 
of this legal right, without having in fact arranged some relatively firm 
financing of the junior securities? I don't mean legally arrange them or 
signed agreement, but in fact obtain some commitments as to the junior 
securities? A. Yes, sir. It has been done all the time. There might 

1651 well be a time where the roadblocks are out of the way and the con¬ 
struction is ready to commence, and the money in the trustee is partially 
available. That might be a time which, on some temporary basis, looks 
unfavorable for the issuance of a public issue. The company under such a 
circumstance might well go ahead, drawing down on their own cash, per¬ 
haps, for the part of the construction that doesn't come from the bonds, 
or perhaps even going to the banks and making a temporary borrowing to 
obtain such cash, in order not to get forced to sell their securities at some 
unfavorable time, and that is the real reason why I think it is an advantage to 
the company not to have the condition in the bond purchase agreement, not 
any thought that we won’t get up there. 

We do expect to get it up, but we don't want to be nailed down as to 
the time when we have to do it when it might not be convenient. 

Q. That would be a temporary situation in your judgment, would it 
not? A. That is what it is designed to be. 

Q. Mr. Belmont, if the Federal Power Commission were to condition 
its approval of the application sought in this proceeding upon the condition that 
Texas Eastern transfer the products facilities — products pipeline facilities 
to a subsidiary, a newly organized subsidiary, and then spin off the stock 

1652 of the subsidiary to its present stockholders, if that condition should 
be inserted in the certificate, Mr. Belmont, is it your opinion that the fi¬ 
nancing could proceed? 

MR. HARGROVE: I object. Again, we are starting on a series of 
hypotheses. That is one possible condition. I can think of at least a 
hundred other conceivable conditions that you might attach. You could ask 
questions for two weeks and come out with the same thing. 
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In addition to that, it postulates a condition which is illegal. This 
Commission would have no authority to condition a certificate to tell us 
we have got to sell some property. They have no such power. 

MR. LEVENTHAL: That is a question of law to be decided later. 

This is my last question. I am trying to get an opinion from this witness. 

MR. HARGROVE: He can’t give you an opinion as to whether or not 
that is a legal opinion and can't answer the question without knowing. I 
don’t think it is a legal condition. 

MR. LEVENTHAL: Mr. Thompson advised you to let him answer it 
because he knows how it will be answered. Why don't we proceed? 

MR. HARGROVE: That is an improper question. 

PRESIDING EXAMINER: Do you hold up your right hand and swear 
this is the last question? 

(Laughter.) 

1653 MR. LEVENTHAL: This is my last question on cross examination. 

I am not precluding myself as to recross. 

PRESIDING EXAMINER: The reason I was playful for a moment — 

MR. LEVENTHAL: This is my last. 

PRESIDING EXAMINER: — these things really present quite a prob¬ 
lem. There is a grave question as to legality. We had a pipeline, Pan¬ 
handle Pipeline matter once. I believe they have some other investments, 
some 37 million of them, and some of them might not be so hot. You can’t 
tell. I don't know a thing about them, but it could be, and maybe somebody 
might not like them. Well, suppose they were to dispose of them and make 
a stock dividend or something out of the return. It really is presenting a 
legal question, but I think we will let you assume that the condition could 
conceivably work out, and go ahead and answer it. We had to get the legal 
basis taken care of. Assume it is, whether it is or not. I don’t know yet. 

THE WITNESS: I am not sure that I can answer the thing without 
making some further assumptions as to the basis on which that would be 
done. It is obvious that such a spin-off would involve Texas Eastern rais¬ 
ing money to do the thing in the first place, and then getting somebody to 
pay it when it spun it off and the ability of Texas Eastern to get somebody 
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to pay that money would, I think, at that point, involve exactly the same 
assumptions as to financial responsibility on the part of Texas Eastern as 

1654 it would have if it had not spun it off. 

MR. LEVENTHAL: Would you repeat the answer, please? 

(Answer read.) 

MR. LEVENTHAL: I am not sure that you understand the purport 
of my question. The purport was precisely to find out whether it would be 
financable if the obligation of Texas Eastern were not in the picture for 
the products pipeline. That is, when the stock is spun off, let us say, 
to the existing stockholders of Texas Eastern, then Texas Eastern would 
have no financial access to what we can call the Texas Eastern Little Inch 
company. 

MR. HARGROVE: We just keep going further and further and further. 
You are talking about spinning off a pipeline apparently for free as far as 
I can tell, and that is just beyond the realms of possibility. The question 
is objectionable on the grounds that it is not only a hypothesis but it is a 
hypothesis that is so unreasonable that no one should be called upon to try 
to answer it. 

MR. LEVENTHAL: I think the question is quite clear. 

PRESIDING EXAMINER: I don’t know how this will look on the record. 
I don't know whether the answer ties in with what your objective was or not. 
Which element of finance ability does the last question relate to ? 

MR. LEVENTHAL: The question is whether Texas Eastern could 
proceed with the financing of this project by which I mean the financing to 

1655 acquire the moneys to build the South Louisiana line and the Kos¬ 
ciusko line and also to get the 15 million dollars for the petroleum products 
line if the certificate were issued had as a condition the requirement that 
the Little Inch products line facilities, upon construction, would be trans¬ 
ferred to a subsidiary, the Texas Eastern Little Inch company, with Texas 
Eastern Transmission Corporation receiving, of course, the stock of this 
subsidiary, and then as another part of the condition, the requirement that 
Texas Eastern distribute the stock of Texas Eastern Little Inch company 

to its present stockholders, on a pro rata basis, with no continuing financial 
nexus between the companies. 
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The question is, if that condition were in the certificate — 

THE WITNESS: Can I ask you, this distribution to the stockholders, 
would that be a dividend? 

BY MR. LEVENTHAL: 

Q. It would be a property distribution. A. It would be a dividend 

then? 

Q. No. A. It is either a dividend or they purchase it from them. 

I don't see how it could be anything else. 

MR. HARGROVE: Mr. Examiner — some of our stockholders would 
go broke paying taxes if they got a distribution like that. We are never going 
to do any such thing as that. The Commission wouldn't require it. 

1656 MR. LEVENTHAL: It would be capital distribution. 

MR. HARGROVE: It is ordinary income when stock in a different 
corporation. I guarantee some of our stockholders would be broke by the 
time they finished paying off on it. 

PRESIDING EXAMINER: I think I will have to leave that unanswered. 
When the Commission gets around to fixing that condition, I guess they will 
give some thought to the consequences. Not only that, but Texas Eastern 
is the one that has the final word. If they got such a condition they would 
say whether they would accept the certificate or not, and they say they 
wouldn’t know right now, apparently. I don’t think this witness is the man 
to tell us about that. He hasn't been asked to finance on that basis. 

Actually, I really thought it was before but I didn't want to go back 
into that problem, but I think that we had better let his answer stand as 
the best he can give us. 

MR. LEVENTHAL: No further questions. 

* * * * * * 


975 

CROSS EXAMINATION 

1698 BY MR. KAPLAN: 

Q. Mr. Belmont, I would like to call your attention to Exhibit 37, 
and in paragraphs 2 and 3 of that exhibit, does that mean there that one 
half of one percent fee is applied after May 1, 1955, to the amount of the 
bonds not taken down? A. Yes. 

Q. Now, Mr. Belmont, in your testimony at page 1318, you testified 
that the bond commitment goes to 1957. However, Exhibit 37, paragraph 
2, it is indicated that the commitment goes through 1956. A. December 
31, 1956. 

Q. Paragraphs, I am sorry. A. It is December 31, 1956, which 
I just said, until 1957. 

MR. HARGROVE: I think there is a transcript error, Mr. Kaplan. 
The word "through” should be "to. " 

THE WITNESS: That is correct. 

MR. KAPLAN: It seemed to be a little bit inconsistent and I wanted 
to get it clear on the record. 

MR. HARGROVE: Thatis a transcript error. 

BY MR. KAPLAN: 

Q. Mr. Belmont, I should like to know, and the staff would like to 

1699 know how did you, the company, and the eight insurance companies 
arrive at the rate of three and three-quarters percent on the 40 million 
dollars of bonds due in 1957, and if possible, upon what data did you con¬ 
clude that it was a fair rate for a natural gas company? A. I think that 
our conclusion as to a fair rate under the circumstances for this bond in¬ 
volves, one, our estimate as to what the bonds could be sold for in the 
public, and what the net to the company would be in terms of yield after 
paying the expenses of registration, and the underwriting costs. 

Having come to a conclusion in that respect, we went to the insurance 
company and attempted to trade with them — it is purely a matter of 
trade --a rate that was in line with our estimate of what it should be. The 
trade was actually made with the Metropolitan and the rate of interest was 
set with them. 
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The Metropolitan actually would have been willing to take the whole 
issue, but we felt that in view of the position of the other companies in 
these bonds, that they should be offered prorata amounts, and they were 
offered to them, on the basis that they would be three and three quarters 
percent, and they could take it or leave it. 

Q. I see. What prompted my really asking that question is that in 
December, 1954, the Tennessee Gas Transmission Company sold 125 
millions of three and a half percent bonds, due 1975, at 101, and I was 
frankly curious enough whether the element of risk was considered by you 

1700 people in pegging the price at three and three-quarters. A. The 
risk inherent in going into the new kind of business ? 

Q. Yes. A. I don't think that was brought into it, Mr. Kaplan. 

The fact is that consistently in the past, Tennessee has had bond ratios, 
ratios of bonds to total capitalization, the ratio of bonds to plant, slightly 
lower than Texas Eastern’s and consistently for that reason, perhaps 
among others, but statistically for that reason, Texas Eastern has con¬ 
sistently paid slightly higher for its senior money. 

Q. Mr. Belmont, if the petroleum products were not involved in 
any possible consideration, would you have gotten a better rate? 

MR. HARGROVE: I didn't understand the last part of the question. 
Would you read it again, please? 

(Question read.) 

MR. KAPLAN: I should have taken "possible" out, but it doesn't 
matter. 

THE WITNESS: Mr. Kaplan, I don't know. I only know that the fact 
that we were going — that in the discussions that ended up at this rate, the 
fact that we were going in the products business was not used as an argu¬ 
ment as to why they shouldn't give us a more favorable rate. 

1701 BY MR. KAPLAN: 

Q. Mr. Belmont, in your negotiations with the insurance companies, 
what rate of return was discussed with reference to the, one FPC juris¬ 
dictional business, and, two, overall return of Texas Eastern? 

PRESIDING EXAMINER: If the distinction was made, of course. 
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MR. HARGROVE: Yes. 

MR. KAPLAN: If the distinction was made. 

THE WITNESS: I really don't know. I think I could check it. I know 
this: that the return, that the information given with respect to return to 
was in no way inconsistent with the exhibits in this case. 

MR. HARGROVE: I think possibly, Mr. Kaplan, the difficulty comes 
— I don't know that anybody could answer the question because we have 
used an expression, "rate of return", which involves a rate concept, a 
rate base and earnings and on an overall basis, you cannot apply that to 
the corporation. They own stocks and securities of subsidiaries and others, 
and it is not a question of a plant account. 

It might be a question of dividend rates on securities or something 
like that. The rate of return idea is hard to come to under the 
circumstances. 

THE WITNESS: I think maybe I can answer the question a little better in 
this way: that we at no time offer securities to institutions or to anybody else 
1702 on the basis that a company will earn a rate of return. What we have done is 
furnished estimates as to earnings, economic earnings, that are furnished 
us by the company, and those usually do the arithmetic for them to show 
that is a return of so much on the total plant, or on the total capitalization 
and the institutions themselves are educated buyers, and with that informa¬ 
tion in front of them can evaluate for themselves how much of those earnings 
they will assume for their own statistical purposes will be allowed to retain 
to the extent those earnings are in excess of six percent. 

BY MR. KAPLAN: 

Q. Mr. Belmont, were the insurance companies furnished with the 
same data as presented here? A. Yes. I think that there was a difference. 
As I remember it, the information presented here is on a company basis, 
and as far as the insurance companies went it was on a consolidated basis. 
Otherwise, the information is the same. 

Q. In other words, basically the data was— A. Was the same. 

Q. Not basically, but in the form perhaps different, but the data 
was there. A. Yes, sir. 


978 


Q. Mr. Belmont — 

MB. HARGROVE: Maybe I had better say for the record, Mr. Chap¬ 
man, that the exhibits in this case which have been referred to as company 

1703 basis do not in all instances reflect earnings from Texas Eastern 
products Corporation, Triangle Pipeline Company, Algonquin Gas Trans¬ 
mission Company, Wilcox Gathering System or Texas Eastern-Penn-Jersey 
Transmission Corporation. The earnings of the company as stated here 
are thereby less than the earnings of the corporation, because the other 
companies have not been consolidated into the statement here. They are 
all outside investments. 

MR. LEVENTHAL: Mr. Hargrove, for information, are any of those 
wholly-owned subsidiaries? 

MR. HARGROVE: Yes, sir. Texas-Eastern-Penn-Jersey is wholly- 
owned; Wilcox 87-1/2 percent; Products, about 68 percent; Algonquin 
27-1/2 percent; and Triangle is wholly-owned by Products, so that also 
would be 68 percent by following it down. 

MR. HARGROVE: There is another very :smallcompany. We own, 

I think it is a little over 50 percent. I know it is over 50, but I don't 
know exactly. 

PRESIDING EXAMINER: I believe there is one element that is still 
a little bit uncertain about what they had. I think there is already proof 
that they had the application and exhibits attached thereto, is that right? 

MR. HARGROVE: Yes, sir. 

PRESIDING EXAMINER: Therefore, the extent that the exhibits 
attached to the application are identical and have been absorbed by the 
exhibits in this case, they did have these exact exhibits. 

1704 THE WITNESS: Yes sir. 

PRESIDING EXAMINER: I think there is one variation only in those, 

Lr-9. 

MR. HARGROVE: Yes, sir. 

PRESIDING EXAMINER: Which was brought up to a later date in 
this case, which they have also seen, I understand. 

MR. HARGROVE: Yes, sir. 
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PRESIDING EXAMINER: 


I believe the witness assented to that also 


in his testimony. 

THE WITNESS: Yes, sir. 
BY MR. KAPLAN: 


Q. Mr. Belmont, in looking at the operations of the Texas, the over¬ 
all Texas Eastern Company, would the return on the gas segment or portion, 
whatever way you want to call it, be more favorable than the return on the 
overall operations? A. A successful — assuming a successful operation 
of the products venture, the overall return on the company's investment 
in total should be higher than its return as allowed only in a gas operation. 

Q. That is, the rate of return? A. The rate of return — 

Q. Or is that dollar-wise? A. I am talking about dollar-wise to 
this extent: that if the company were to remain only in the natural gas 
business and limit it to the return allowed natural gas pipeline companies 
1705 by this Commission, the earnings in dollars would be less than it 
would be if it had in addition to its gas business, this products business on 
a successful basis. In other words, on a successful basis the products bus¬ 
iness will earn a greater return than the gas business. Therefore, the 
combination of the two will be greater than the gas alone. 

Q. Well, that is not.under the rate of the investment. That would 
just be dollar-wise, would it not? A. It is dollar-wise, but it would also 
be true as to your overall investment. 

PRESIDING EXAMINER: The rate of percent on overall investment? 

THE WITNESS: Yes, sir. If you were earning more dollars and 
you had the same investment, you would be earning a higher rate on your 
investment. 

BY MR. KAPLAN: 


Q. Mr. Belmont, did you contact any other insurance companies 
other than those with whom the bonds were placed in order to obtain a 
better rate than three and three-quarters? A. No, sir. 

Q. Pardon? A. No, sir. 

Q. Was there any special reason, Mr. Belmont, for not doing so, 
in trying to get a cheaper rate? A. The basic reason is that we were 
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1706 attempting at the same time as we got this financing to have certain 
modifications in the mortgage which would be beneficial to the future opera¬ 
tions of the company. Therefore, we felt that we should address ourselves 
to two things: The provisions, the favorable provisions in that respect as 
well as in these bonds, and the interest rate. Each one would relate to 

the other, and these institutions were the ones who would be able, through 
consents, as owners of existing mortgage, to give us the leeway that we 
needed. 

Q. Mr. Belmont, I have only one more question: At page 1320 you 
testified that the 31 million dollars in debentures would be sold — I am 
just paraphrasing, I am not using the exact language — at a rate lower 
than the four and one-half percent, and that the 30 million dollars sinking 
fund preferred at the five percent or better. 

Now, would there have to be any provisions in the sinking fund, call 
premiums, etc., in order to achieve these sales, or would the ordinary 
provisions in the natural gas securities be sufficient? A. The ordinary 
provisions would be sufficient. I have actually assumed in each of these 
cases provisions parallel to the ones in their existing securities. 

MR. KAPLAN: That is all I have. Thank you, Mr. Belmont. 
****** 

1707 PRESIDING EXAMINER: Do you have any redirect? 

MR. HARGROVE: I ask that there be marked for identification as 
Exhibit No. 38 a bound volume bearing the caption "Texas Eastern Trans¬ 
mission Corporation," dated October 1, 1954, with respect to the proposed 
sale of first mortgage pipeline bonds. 

PRESIDING EXAMINER: It will be so marked. 

(THE DOCUMENT REFERRED TO WAS MARKED EXHIBIT NO. 38 
FOR IDENTIFICATION.) 

REDIRECT EXAMINATION 
BY MR. HARGROVE: 

Q. Mr. Belmont, is Exhibit No. 38 the same memorandum referred 
to in paragraph 5(b), memorandum dated October 1, 1954? A. Yes, sir. 
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1708 Q. And subsequently referred to, I believe, more or less generally 
as ’’the memorandum" throughout the rest of this exhibit? A. Yes, sir. 

Q. Was that exhibit handed to the insurance companies? A. It was. 

Q. Mr. Belmont, I refer to the contents page, Exhibit "D" there is 
application to Federal Power Commission in Docket No. G-2503. Is that 
Exhibit "D" actually bound into this volume.? A. No, it is not. It was 
delivered as a separate volume. 

Q. Did you give this to the insurance companies ? A. We did. 

Q. You were with the people when it was given to them? A. We 
gave them some and mailed them the others, but they each got that. 

MR. HARGROVE: Mr. Examiner, solely for the limited purpose 
of showing what was given to the insurance companies, and not as proof 
of the facts contained therein, which to a substantial extent I understand the 
Examiner would rule as immaterial and not allowed even it we attempted to 
prove it, but not as proof of any fact contained therein, but simply for the 
limited purpose of showing the document which was presented to the insur¬ 
ance company in connection with the bond purchase agreement, I offer 

1709 Exhibit No. 38 in evidence. I will have to get additional copies. 

They are on their way up and will be here Monday. 

PRESIDING EXAMINER: I assume there is no objection. 

MR. KAPLAN: Just one moment, Mr. Examiner. 

MR. LEVENTHAL: There is no objection from River.Company, Inc. 

MR. CHAPMAN: No objection from American Pipeline Corporation. 

MR. KAPLAN: Mr. Hargrove, is that everything that was furnished? 

MR. HARGROVE: I think there were some supplementary schedules, 
etc., Mr. Chapman, that may have been furnished. I am sure there were 
some supplementary information; I think I can say this, however: that 
nothing else that was furnished was anything more than data supporting or 
detail supporting something that is already in the memorandum. There was 
no independent material furnished to the insurance company that is not con¬ 
tained in that memorandum, is that correct? 

THE WITNESS: That is right. 
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MR. KAPLAN: What I mean, Mr. Hargrove, is, one, does it modify 
anything presented, and two, is there any variance in figures of a nature 
that is substantial enough to be considered? 

MR. HARGROVE: No. There would be nothing that was any 
variance at all. The reason I am not sure about this is from time to time 

1710 during the course of negotiations certain figures or papers on a 
tabulation sheet or something like that may have been shown to insurance 
companies and they may have kept some of them, or something like that, 
but they were nothing different from what is in this memorandum. They 
were all the same material that is in the memorandum, a little more de¬ 
tailed maybe on a point or two, something of that nature, but not anything 
different from or in addition to substantively what is in the memorandum. 

MR. KAPLAN: On that basis, Mr. Examiner, I have no objection. 

MR. HARGROVE: If you meant by variation, in the question of 
variation between the figures in there and the figures in this case, as I 
said, part of that which is not actually filed here was the application with 
attached exhibits to the Commission in this docket. The other figures in 
there are similar or identical to the figures in this docket already. 

PRESIDING EXAMINER: There being no objection on the exhibit, 
the exhibit is admitted for the purposes mentioned. 

(THE DOCUMENT PREVIOUSLY MARKED EXHIBIT NO. 38 FOR 
IDENTIFICATION WAS RECEIVED IN EVIDENCE.) 

MR. LEVENTHAL: Mr. Hargrove, you said you would have copies 
of the exhibit to us by Monday, or did I understand you to say that? 

MR. HARGROVE: I am advised they think they can have them here 

1711 by Sunday for distribution Monday morning, and if anyone wants to 
look at that over the weekend I imagine we could withdraw it if we promise 
the reporter to get it back. 

PRESIDING EXAMINER: I would like to relate this to the bankers 
agreement, the bond purchase agreement, or whatever this first document 
could be or should be properly called in that connection. Bond purchase, I 
see it up here, paragraph 5(b) which you referred to. The analysis of that 
is a representation made by the insurance companies purchasing these 
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securities, that they have not relied in the making of this purchase — this 
is a convenant of a contract placed therein for the underlying and basic 
purpose of, you might say, solidifying the contract as to its basic con¬ 
siderations, which considerations relate to the scope of representations 
upon which the purchase was made. It is a usual type of contract, in order 
that in all future situations, the parties to the sale and the purchase may 
have reflected that basic set of representations upon which the purchasers 
of the securities have relied. 

Now, the insurance companies, by signing this agreement, have 
therefore, committed themselves that by the acceptance, that is, signing 
this agreement, they specifically represent to the company — and this is 
one of the representations involved; there are two under that paragraph — 
that you — and this, of course, is the company talking to the insurance 
1712 companies, but we can turn it around and the insurance companies 
are talking to the company, too, by their acceptance — and therefore, the 
insurance companies are saying that "We have not relied on any informa¬ 
tion furnished by Dillon, Read and Company, Inc., or the company, and 
Dillon, Read and Company, Inc., were the agents of the company and the 
only agents of the company in the matter. We have not relied on any in¬ 
formation furnished by either the agent of the company or the company or 
their respective representatives, which is descriptive of the company or its 
business or operations, or the terms of the bond or indenture, ” except this 
very exhibit, No. 38, and exhibits referred to and incorporated therein, 
which is then entitled for all future reference in the agreement as "the 
memorandum" and the representations and warranties contained herein, 
to wit, in this very bond purchase agreement and in the indenture, and any 
other information furnished to you in writing — that is, the insurance 
companies are now saying "and any other information furnished to us in 
writing by Dillon, Read, or the company or their representatives, sub¬ 
sequent to the date hereof, " to wit, the date of this agreement. 

That means then that this is the key informational representation 
made to the insurance companies. 
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The purpose upon which it is admitted is, as I understand the offer, 
1713 and it is the basis of the admission, that this furnishes to this Commission 
now this proof that these bonds were brought by these insurance companies 
under this bond purchase agreement, based upon these fundamental rep¬ 
resentations contained in this document. 

That is the proof, as I understand it. 

I do not believe that the admission on such grounds contravenes 
anything that has been said previously with respect to whether or not we 

are trying an oil pipeline certificate case. 

****** 

RECROSS EXAMINATION 
BY MR. LEVENTHAL: 

Q. Mr. Belmont, are you aware of any bond issues by major 
natural gas transmission line companies, other than Tennessee Company, 
which have been issued during the past several months, which carry an 
interest rate? I am talking about long-term bonds, which carry an interest 
rate less than three and three-quarters percent. 

MR. HARGROVE: I object to the question, Mr. Examiner, on the 
grounds that this clearly now contravenes the interest of this intervener. 

I do not believe that he has any interest in our ability to finance at all, 
but he certainly cannot have any interest in the terms of the financing, or 
1714 the amount of interest paid by the company. That to me is so com¬ 
pletely beyond the scope of a competitor's interest as to whether you pay 
two percent or ten percent interest that it hardly needs argument. 

PRESIDING EXAMINER: Mr. Leventhal, do you want to comment? 

MR. LEVENTHAL: I think I have stated my position. I wish to 
bring to the attention of the Commission those facts, or to ventilate those 
facts which in the opinion of the Commission would warrant the denial of the 
certificate requested, upon tne ground that the application for the certificate, 
or that the certificate applied for — let me put it that way — is contrary 
to our interest as competitors, and prospective competitors. 

Therefore, what is relevant to that is relevant to my case. This is 
relevant to that basic conception. 
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MR. HARGROVE: With respect to this question I might add that I 
would think my objection was good with respect to any competitor, not 
limited to Mr. Leventhal or the fact that he represents persons who carry 
petroleum products. I would think that objection would be good if it were 
another gas company. 

PRESIDING EXAMINER: I am convinced — and I have had substantial 
experience with the hearing of cases in which the coal interests were com¬ 
petitors. The coal interests present their cases and represent their clients, 
1715 the coal interests — and I use that broadly because there are three 
phases of it — on the basis that it hurts them very badly to have natural gas 
used, where coal was used, and coal is ousted. There has been nothing in 
this case with regard to either one of these interveners that in any manner 
represents such a situation. They have not made the burden of their case 
in any way, nor in fact, has anything other than an occasional question in 
any manner related to it, but there is still a far more definitive matter 
which I have already mentioned which I think should be brought forward 
here, and that is this: If the position of the intervener that sells, or both, 
that sells or will sell or hope to sell petroleum products in competition 
with natural gas, if that is their position here as a competitor, they do not 
belong in this case by reason of the history of the situation. 

This company is not selling one more foot of gas, it is not in here 
for one more foot to sell than it has been selling since the last authoriza¬ 
tion. These interests have waived their rights with respect to the present 
sale. They are estopped to be heard on the subject. There isn't the slightest 
question of the law on the subject. Therefore, their competition here lies 
solely, and can only lie as to this particular case — not some general future 
case, as to whether or not they might be hurt, if this company does some 
other line of business, which is competitive with their line of business, and 
1716 in fact that is what the entire case is in their petition, except for a scant 
word or two, and it couldn't have been framed on any other basis by reason 
of the very thing I have pointed out. 

This is not a case in which they are asking to sell any more gas than 
they have, than they already are selling under the authorization of this 
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Commission, and they certainly cannot be here to say and heard to say, 
and it is not a competitive element to say that they have an interest to pre¬ 
vent the customers who are now authorized to be served and have been 
authorized, with their consent and therefore waiver, and therefore 
estoppel, can be served by a better facility, or at a cheaper rate even. 

Otherwise, they are saying "We are here because we want to stifle 
competition at a price level. " So that there is absolutely no basis in the 
intervention — not the slightest in this case, there has never been, and 
all that has been done to allow them as broad a status as they have had in 
this case has been under one concept only and I have mentioned that before, 
and that is that the Commission, having exercised its discretion to say 
under the statute that it may be in the public interest to have their par¬ 
ticipation — not that they represent the public interest, as was stated 
today — I didn't say that. They have not been appointed by anybody. They 
represent a very narrow private interest, period, and so do the coal in- 
1717 terests, and so would any other competitor. 

Now, there is bound to be under any circumstance a competitor's 
limitation of what his rights are. He can't come into a hearing in my 
judgment and become counsel ex rel the public and I have used that and 
counsel present have heard me use it in coal cases and I know it is sound 
and some day it is going to get litigated, and we will get a definition on it. 

Up to now for various reasons, including the nature of a democratic 
regime — I don't mean democratic in the party sense, I mean in the sense 
that America is a democratic nation — we haven't had an adjudication yet 
on all the details on it. I don't have to rule on it in that light. This throws 
light on a lot of things or I wouldn't have taken this time. 

Now, as to the specific question, read it back and we will see. I 
have been using discretion all along and I have been measuring in allowing 
as much latitude, which is almost the entire reach — in fact, the charac¬ 
teristic of this case is that 90 percent of the cross examination has been 
done by these two people, who are hanging by a spider web, as to their 
participation in this case. 

MR. CHAPMAN: A pipeline, Mr. Woodall. 
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PRESIDING EXAMINER: So far as legal status is concerned, it is a 
spider web. If that don't represent patience and wide use of direction, I 
1718 don't know what it would be. Now let's read it back and see if there is an 
answer that might be of some advantage, regardless of who asked it. If 
you bring in a lawyer from the street, he might ask a good question 
occasionally. 

(Laughter.) 

(Question read.) 

PRESIDING EXAMINER: Just addressing yourself to the question, 
and forgetting who asked it, Mr. Hargrove, Mr. Goubleman is in the room 
as financial advisor and consultant to the Commission. This is the sort of 
question he would be interested in. It is a little premature. Actually this 
comes up in a rate case. 

MR. HARGROVE: I am glad you made that point. 

PRESIDING EXAMINER: Nevertheless, while the Commission is not 
going to determine — while the Commission is not going to determine in 
this case, I am sure, of whether or not they should have chiseled out 
another quarter, I think it would do the Commission no harm to know what 
is the situation of the market at the moment. You may answer. 

THE WITNESS: Mr. Leventhal, I didn't come here prepared to ans¬ 
wer that. I have no review with me of the recent issues, and I really don’t 
remember. I think I should point this out. The deal on the interest rate 
was made verbally with Metropolitan, not as of the date of this contract, 
but as of the initial date, when we first got together in negotiations, early 
1719 in October. Also I think I should point out that the existence of 
issues since that date, issued to the public at lower interest rates, if 
there are any, is something that can be determined by you and by this 
Commission without me remembering it here. 

In that connection, though, I think it is only fair to say that in any 
financing which involves a forward commitment of two years, or any period 
ahead, the interest rate is bound to be higher -- the consideration is 
bound to be higher — than one where the buyer can raise money to put his 
money to work right now, and this company has consistently followed the 
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policy of going into these expansions by making sure of their senior 
financing ahead of time, and not waiting until the whole thing is over, and 
hoping what the market is going to be at that time, and it has always paid 
somewhat higher interest rates as a result of that, as to each thing, than 
they would have sold or they would have had to pay on the same date if 
they had been able to sell their bonds at that date so that you may find 
that what on the surface looked like discrepancies as to interest, and it 
could well, and in all probability would be due to that consideration and not 
some other involved one that might be involved with what was suggested 
before the fact that this company is going into a different kind of business. 

MR. LEVENTHAL: Mr. Examiner, I have only a half a dozen ques- 

1720 tions but they will bear on the general subject mentioned by Mr. 
Kaplan, and I don't care whether they are being offered as competitors or 
as a person who would come in off the street whose questions will be in the 
public interest. 

I think they will be relatively brief and will be along that line. 

PRESIDING EXAMINER: Go ahead. 

BY MR. LEVENTHAL: 

Q. Mr. Belmont, just for purposes of giving a basis of comparison, 
for a given company over a given situation, would a private placement 
have a lower interest rate for long-term bonds of 20 years or more, or 
for obligations, say, of ten years, or less than ten years? A. The 
longer the term the higher the yield; everything else being equal. 

Q. I don't want to restate an answer which you gave because I 
wasn't certain just what your answer was, but I will ask you this question: 
Do you have any facts in your possession which would indicate that the in¬ 
terest rate finally arrived at here in negotiations with the Metropolitan 
was higher due to the fact that a substantial part of the total assets of the 
company would be in petroleum products service? The question is, do you 
have any facts in your possession which would indicate that the interest rate 
was higher as a result of that consideration? A. No, I do not. 

1721 PRESIDING EXAMINER: I think he has already answered that. 
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MR. LEVENTHAL: Mr. Examiner please, this will only take a few 
questions. 

PRESIDING EXAMINER: All right. 

BY MR. LEVENTHAL: 

Q. Could you state briefly — and I am saying now I am not asking 
this as a competitor but only to follow the line raised by Mr. Kaplan — 
what conclusions you had in mind, I mean the company and you had in 
mind, when you went to the bond companies — to the insurance companies — 
as to what would be the appropriate rate of interest to pay. That is, the 
appropriate cost to pay for their purchasing the securities. 

MR. HARGROVE: I object to that question as to what he had in 
mind when he went there to begin negotiations. The deal has been negotiated 
and there is a lot of difference between asking a question as to what some¬ 
body else actually sold something for and what was this man trying to trade 
for when he went in and how did the trading go. I don't think the Commission 
is interested in how the trading went. 

MR. LEVENTHAL: I can yield to Mr. Gourleman on this. If he 
is interested in that question, fine — 

PRESIDING EXAMINER: His counsel would have asked it if he had 

been. 

MR. LEVENTHAL: I should think it is an interesting question, trying 

in — 

1722 MR. HARGROVE: There is one of it that is really interesting be¬ 
cause none of it proves anything, because you are taking only one element 
of the cost of money without relating it to the elements of the cost of money. 

MR. LEVENTHAL: I think it could be briefly handled and improve 
the record. I don't think it is irrelevant. 

PRESIDING EXAMINER: I think the closest thing that would be even 
close to that would be, did you get stuck on the interest rate? 

THE WITNESS: No, sir. 

PRESIDING EXAMINER: I think that is important. Let's go ahead. 

(Laughter.) 
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MB. CHAPMAN: Mr. Woodall, if he could answer Mr. Leventhal's 
question, it would also take care of my recross, too. That is the only 
question I had, what was the figure at which he started off trading with 
Metropolitan. 

MB. HABGBOVE: I object to that. I don't see what basis it has in 
the proceeding, or what difference it makes what he started trained at or 
what Metropolitan started trading at. This is where they wound up. 

MB. CHAPMAN: May I suggest my thinking on the matter? Not the 
question of whether he got stuck, but it would indicate what in his judgment 
would have been a fair money rate for the transaction. Now, whether he 

1723 was bargaining up or down, we don't know. 

PBESIDING EXAMINES: I don't think we have any right to go into 
what he had in his mind as to how good a bargain he would like to make. 

He would have been a poor banker if he hadn't gone in there with the idea 
of getting three percent, if he thought he could. I think there are two 
things, and I want to tie back to the matter of the date. This interest rate 
was negotiated in October of last year — is that right, Mr. Belmont? 

THE WITNESS: Yes, sir. 

PBESIDING EXAMINES: And therefore related to the money market 
of that date. 

THE WITNESS: Yes, sir. 

PBESIDING EXAMINEE: And you went in there on that date dealing 
with who you were dealing with, to wit, Metropolitan, and you knew you 
would be dealing with otherinsurance companies if they didn't take all of 
it — you went in there with what you considered to be a then going money 
market rate, in mind, didn't you? 

THE WITNESS: Yes, sir. 

PBESIDING EXAMINES: And you also considered that you might 
have to deal with them on the basis that they would want to tend to discount 
a money rate on a two-year basis, because that was the term of the agree¬ 
ment, wasn't it? 

1724 THE WITNESS: That was certainly involved in it. 
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PRESIDING EXAMINER: When they discount that, that means in 
plain street language that you might have to pay a little bit more than the 
going rate, is that right? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: Now, all they are asking you is how much 
more than the going rate do you think may be it was; if any, that is, as of 
last October. That is all in the world he is asking you. He isn't asking 
you what you went in there to bargain, it is just saying "as I recall last 
October the going known rate, as I recall, was so and so for this kind of 
security under these circumstances. " It might be the same, it might be 
less or more. Do you happen to have such a figure in mind as to whether 
you remember what you thought the going rate was ? 

THE WITNESS: I don't think I remember that. I remember what I 
went to them with, having considered that, but I don't remember what it 
was, and when I went to them, I had that — I considered that, I considered 
the comparable interest rates or interest rates of comparable securities, 
outstanding with the public, and I also had to consider, as I said to Mr. 
Kaplan, what payment in effect, what additional payment, we would have to 
be prepared to face because, as you say, of the length of the commitment 
and also the various other amendments and modifications that we wanted 
to combine with it. 

1725 PRESIDING EXAMINER: I think, gentlemen, that covers the subject 
pretty accurately. 

BY MR. LEVENTHAL: 

Q. Just two or three more questions. 

Mr. Belmont, reference has already been made in this record — I 
am stating this to refresh your recollection — I am referring to that portion 
of the Texas Eastern Transmission prospectus of March 24, 1954, relating 
to the 17 million dollars of debentures in which the company said this with 
respect to the Little Inch pipeline. 

You, of course, remember the incident well, but I am going to read 
the language for your recollection: "Extensive surveys by the company have 
indicated there is a competitive opportunity for such service" -- meaning 
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the petroleum products transportation service — "in the area traversed 
by the company’s system as far east as western Pennsylvania, and that 
it would be economically feasible and desirable to convert the described 
portion of the 20-inch pipeline system from gas service to petroleum 
products service. The business of transporting petroleum products by 
common carrier pipeline is generally considered more speculative than 
the gas transmission business. ” 

That is the end of the section I am reading from. 

Isn’t it obvious really that when you have a more speculative business, 
the interest rate of the bonds, or the interest rate which the bond pur- 

1726 chasers will demand, will be higher than for a stable business? 

MR. HARGROVE: I object to the form of the question. 

PRESIDING EXAMINER: We will leave that on logic. That is where 

it started and we will leave it there. 

MR. LEVENTHAL: I ask if that is a fact. This will take a few 
questions, we will button the thing up and go to rest on it. 

MR. HARGROVE: I object to the question, isn't it obvious, so and 
so. 

MR. LEVENTHAL: I ask you if it isn't a fact that in the securities 
market — 

PRESIDING EXAMINER: I am not going to let him answer the question. 
The Commission is the one that is going to determine that, if they have to 
determine the matter of interest rate. The Commission is fully aware of it. 
The logic of it is, the more speculative, the more money costs. The Com- 
mission has good ideas on that, and very long experience. It is a corner¬ 
stone, one of the conerstones in the determination of a fair rate of return, 
and God knows, we have been doing that quite a while. 

BY MR. LEVENTHAL: 

Q. Mr. Belmont, you testified previously that you were involved in 
the refinancing of the Triangle Pipeline Company. Is that a profitable 
products pipeline? A. Yes. 

1727 Q. It is. Now, at what interest rates and what obligations were in¬ 
volved — what obligations are the new obligations of Triangle Pipeline Com¬ 
pany and what interest rates did they carry, what terms are they? 
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1727 MR. HARGROVE: I object to that, Mr. Examiner. Triangle is no 
more relevant than every other products pipeline company in the business. 

I don't think that is within the scope of this hearing. 

MR. LEVENTHAL: Mr. Examiner, the facts are facts that are 
available through the ordinary services. They show that this company, 
just two months before — 

PRESIDING EXAMINER: That isn’t testimony, and it isn't something 
the Commission can't read. 

MR. LEVENTHAL: May I make an offer on this? 

MR. HARGROVE: Offer of what? This is not your witness. 

MR. LEVENTHAL: To qualify it then. I think I have information 
which may not have been in the possession of Mr. Gourleman, which 
would be for the benefit of the Commission. 

MR. HARGROVE: Put a witness on and present it. 

MR. LEVENTHAL: It is also fear which this witness has, and on a 
subject that he has testified to. 

MR. HARGROVE: I don't think any of it is worth anything, because 
the question of what you pay for bonds must be related to the comparable 
question of, by the terms and conditions you get in those bonds, how much 

1728 did you save on your other issues, and until Mr. Goubleman or you 
or anybody else can prove to me that the payment of a slightly larger 
amount for a two-year time within which to sell them did not result in getting 
the better rate when you did market your preferred stock and debentures, 
and I say all of this is just a lot of language and winds up meaning nothing 
because it certainly would be within the realm of a proper claim, the 

claim that by so doing you would achieve the benefit of the range between 
the minimum and maximum market during the entire two years for your 
junior issues when you market them. 

MR. LEVENTHAL: I would like to restrict my questionning, then. 

PRESIDING EXAMINER: There will be no further questionning on 
that subject. We are not here to go into those matters. It is not com¬ 
parable and we are not going into what might possibly have been. The facts 
are before the Commission. They have sold these bonds on this price. 
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MR. LEVENTHAL: May I make one statement? 

PRESIDING EXAMINER: Yes. 

MR. LEVENTHAL: It would have been my purpose to elicit from 
Mr. Belmont the fact that the interest rate actually paid was increased due 
to the fact of the element of the petroleum product pipeline. 

PRESIDING EXAMINER: You may think so, but we are not going to 
test it out. 

1729 MR. HARGROVE: It means nothing from the standpoint of this 
case. 

PRESIDING EXAMINER: What you have desired to elicit has nothing 
to do with the question you asked. You might get around to it ultimately. 

If you want to get around to it, ask a question that has bearing. What you 
are talking about doesn't have a bearing and I rule so by reason of the fact 
that you could prove they sold the bonds at 2 percent it wouldn't mean a 
hurrah. 

They are completely different companies, there is nothing analogous 
in the background of it. The basis is the proof would be worthless for the 
answer of that question, even for the point you propose. Now ask your 
next question and let's get through here. 

MR. LEVENTHAL: I am just considering whether your point is such 
that I could come at it by rephrasing or not. That is what is in my mind. 

I am not sure it is. 

PRESIDING EXAMINER: He said he sent the notes back. Let me 
ask Mr. Belmont this question and maybe get the whole thing over with. 

Did these bonds cost more because of the oil products business? 

THE WITNESS: This series of bonds ? 

PRESIDING EXAMINER: Yes, in your estimation. 

THE WITNESS: I answered that before by saying it is hard for me 
to know whether they did or not, exoept by what the people I was selling it 

1730 to told me and there was no expression of that by the insurance 
companies that I talked to. 

MR. LEVENTHAL: Mr. Examiner, the only thing is this: He said 
he had no facts in his possession which would indicate that the interest rate 
was higher because of petroleum products. 
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I would like to refresh his recollection as to a fact which is in his 
possession and ask him if it does not indicate a higher price was paid? 

PRESIDING EXAMINER: You are talking logic and trying to do it, 
with the comparison you gave, with a company that is not comparable. 

I ruled the proof is worthless. Go ahead with your next question. I 
have tried to give you a start. 

MR. LEVENTHAL': In view of that ruling, I have no further questions. 

PRESIDING EXAMINER: The fact of the matter is the witness says 
he doesn't know the answer anyhow. There is just one key question. That 
is all there is to it really, just one key question. 

You would like to be able to prove it costs more by reason of one 
fact. The Witness says he doesn't know what was in the mind of those 
people, but, so far as anything that has come to his mind, that fact was 
not in their mind. They didn't mention it at least. That is your answer, 
isn’t it? 

1731 THE WITNESS: Yes, sir. 

MR. HARGROVE: Mr. Examiner, I would like — 

PRESIDING EXAMINER: The only other possible thing is that as a 
banker, and this company, and this situation, if Dillon, Read had been 
buying these bonds, would it have influenced the rate upward, or would you 
have priced them on the basis of the money market, two years discount 
and this company's credit, as a corporation. 

THE WITNESS: I really don't know that. 

PRESIDING EXAMINER: That is all we want to know. 

MR. LEVENTHAL: In view of the Examiner's ruling, I have no 
further question.. 

PRESIDING EXAMINER: Any other recross ? 

****** 

1735 PRESIDING EXAMINER: That is where they are going to wind up 
anyhow. I am going to instruct the reporter at this time to place in the 
record today, and to do so as an appendix, proffer of proof by River Com¬ 
pany, Inc., et al, in this docket, dated January 21, 1955, made by, of 
course, counsel for the interveners, et cetera, et al. 
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Monday morning I will ask counsel to inform me of their objections 
as to admissibility, or whatever — that is what it would be, I think, 
technically, if they said anything, unless they said they didn’t object and I 
will then go down this with Mr. Leventhal, step by step, as he suggested in 

1736 handling this and make the rulings and I will certainly identify the ex¬ 
hibits that are involved in the offer. Having identified those, if I can't 
admit them, then they will be rejected and that will put them in the offer of 
proof basis. 

Handling it that way, on any appeal to either the Commission or the 
court, the exhibit itself goes in as though it had been admitted for the pur¬ 
poses of being tested — not, of course, as evidence, but for the purpose of 
being tested. 

That is the way the thing is handled. 

MR. LEVENTHAL: I am not sure that the proffer of proof is exactly 
along that line. It was more in the nature of an organized statement of the 
general lines of proof that I made at the conference of attorneys yesterday, 
but if it is a matter which has to be amplified or made more detailed in 
order to do that — 

PRESIDING EXAMINER: I thought you wanted to place these exhibits 
in. Whether you want to or not is for you. 

MR. LEVENTHAL: I have other exhibits than that and a more specific 
line of questioning. 

PRESIDING EXAMINER: If so, you can put them in and naturally 
identify them, and if I can't admit them, then they become susceptible to 
review. 

MR. LEVENTHAL: Let’s hold this up until the proffer such as I have 

1737 it, is analyzed. That would be preferable. 

In regard to Mr. Goodrich — 

PRESIDING EXAMINER: I think it would help not to have detailed 
things, but deal with it on a broad basis. 

MR. LEVENTHAL: I think it is adequate to preserve my legal 
position. 
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MR. CHAPMAN: That was my understanding, it would be done on a 
broad basis and we wouldn't have to load the record. 

(Discussion off the record.) 

PRESIDING EXAMINER: On the record. 

MR. LEVENTHAL: In regard to Mr. Goodrich, I acquired the assist¬ 
ance of someone else who had worked through the working papers supplied 
by Mr. Goodrich, and I had supposed that we would have some advance 
notice of when Mr. Goodrich would be returning so I don’t have him at hand. 

PRESIDING EXAMINER: All right. I think we might consider the 
recall of Mr. Goodrich as a topic for action by the Examiner. As you 
know, the record now shows — and this is not said with any idea of prejudice 
at all, but simply to give us a base to operate on -- the record now shows 
that you had refused your previous opportunities, and there have been several, 
to cross examine this witness, and that you made as your basis that you were 
unable to do so until you had had an opportunity to study certain things. 

1738 Off the record, and outside the record, and perfectly proper, as a 
matter of stipulation between you and counsel for the company, certain 
papers have been made available to you. 

I am sure you would agree that to be given a further right on discre¬ 
tion of the Examiner to cross examine Mr. Goodrich insofar as that cross 
examination was, or would be such as was then available, and then possible, 
would not be procedurally proper, because it would be a second opportunity 
at cross examining after having already had several. 

Therefore, the cross examination that you propose to now ask for, 
permission to use, would be such cross examination as you were not then 
in a position to make, and can only make as a result of this further study. 

Isn't that correct? 

I am trying to find out what you are asking for. 

MR. LEVENTHAL: I don't agree with the Examiner's theory, but a 
large part of this in any event will be stemming directly out of the working 
papers and we can reserve for future analysis the question of the others. I 
would say this though, in general: When I stopped examining Mr. Goodrich, 

I did so on the basis that until I had an opportunity to examine the working 
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papers, I did not know what areas I wanted to explore with him, and how, 

1739 and when, that those were a necessary part of his direct presentation, and 
I wanted to have the opportunity to study that before I began the cross 
examination, beyond clarifying questions. 

PRESIDING EXAMINER: Do you consider then that your rights of 
cross examination now are as broad as they originally were? 

MR. LEVENTHAL: Yes, Ido. 

PRESIDING EXAMINER: After having examined him for three hours? 

MR. LEVENTHAL: Yes, Ido, Mr. Examiner. 

PRESIDING EXAMINER: Well the Examiner doesn't, and as a result 
of your asking for his discretion, I think we had better find a basis. 

Now there is another basis involved. If I allow you to cross examine, 
and a further right to cross examine, considering that the first various 
offers made to you and tendered to you, which were refused by you, did not 
exhaust your right — I mean did exhaust your right — as one right of cross 
examination, and, therefore, exhausted, and that this is the second right 
being granted you, then I am in the situation of having to grant the same 
thing to everybody else. 

Does not that follow? This has got to be an impartial hearing. 
Everybody else has exhausted cross examination, and so admitted. You 
haven’t admitted it because you stood on a technical point, although I still 

1740 say, and I am sure that on review my judgment in the matter will have 
some weight, when any reviewing person asks the series of questions 
asked over perhaps a three hour period — I don't know exactly the time, 

I just know it took about a half a day -- based on a specific exhibit, based 
on a line by line, figure by figure, and the very questions you asked dem¬ 
onstrated beyond any peradventure of a doubt, that you could have gone 
ahead and asked just the next question, "How did you do it, what did you 
get?", and it would have produced facts. 

As it was, just before you got there, you stopped every single time 
without getting a single fact except that he had made some computations, 
which you called working papers. 
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Now the true evidence in the case is not the working papers the man 
had. The true evidence in the case is right here, sworn to, given orally 
and verified in an exhibit, which is the same as covered by his oath. It is 
not the working papers, and your base of cross examination is the direct 
case, and not some other papers. 

In fact, had you asked for — and I think at onetime you were proposing 
to do so — that the working papers be demanded, subpoenaed and put in 
here, it would have had to have been denied by reason of the fact that he 
may have had ten working papers, but he came out with one set of facts, 
and they are the facts in proof, and 9 of them, or maybe 1-1/2 or 9-99/100ths 
of the working papers may have been totally to a different result and, there- 

1741 fore, nothing in the world but confusion, the way he got there. They were 
not his proof. They were the way he prepared toward making proof only. 

As a result, to base cross examination on working papers, and not 
on the direct case, is not proper. When you now cross examine, you still 
have got to base your cross examination on what is proof in this case, and 
it is already in here, and not on what has been handed you by some stipula¬ 
tion by anybody, because that is not cross examination. That is something 
else. Sometimes it is called fishing. I won't call it that, but -- and fishing 
just means just that — just dipping into every pool other than the one pool 
the law permits you to fish in, and that is the direct case. 

This is not something I am trying to be argumentative about. After 
all, I have got to be able to say to this Commission, "You don't have to 
worry about some appeal on the basis that you will then have thrown in your 
face that your Examiner conducted a partial hearing, a hearing that was 
prejudicial, because it was not on equal and fair terms to everybody. ” 

I did my best to warn you then, exhaust what you could ask then 
and then show me what you could not get into, and you would have fulfilled 
your rights and they would have been protected. 

1742 As it is, you have used three hours, you discovered that which would 
only give you something back to which is not on the record and never will 
be on the record, and you refused deliberately, several times — at one 
time I ruled you had exhausted it, fearing that that might be possibly 


1000 

considered as having surprised you, and therefore, unfair to you, I gave 
you the right the next day and you again refused and I made the ruling in 
connection with it, except to offer you an opportunity. 

Now your position before me so far as the case stands is as follows: 
You can either ask my discretion, and other counsel's waiver to permit 
you an additional supplemental, beyond-your-rights period to cross exam¬ 
ine this man, by reason of this peculiar set of circumstances, or you can 
argue that you have been maltreated because you weren't allowed to choose 
and pick when you cross examined, although it was your turn, and although 
the opportunity was there, and although it had been established that you 
certainly knew an awful lot about what he had been testifying to and what 
the exhibits showed and could have asked him what it meant and how he got 
there — at least to a degree. 

I don’t say a hundred percent. 

Those are the two alternatives that you have. If you want to argue 
it, the record stands as it is. If you want to ask for my discretion and 
other counsel want to waive, then I will say that you can cross examine 
this witness, to such extent as your further study has made clearly demon- 
1743 strably possible, which you couldn't previously have done under any 
circumstances. 

You certainly have to admit, any lawyer would certainly have to 
admit, that although you couldn't ask perhaps a hundred questions, you 
could have asked 50. You certainly demonstrated you knew enough about 
his testimony and evidence to do that. You, therefore, chose to not ask 
any — not to exhaust any of your right on just the plain one stand — your 
assertion that you weren't ready. 

Now if that had been done without three hours of examining him, which 
demonstrated that you did know what his exhibit was about, that you had a 
pretty good basis for analyzing it, then there would have been a different 
set of facts than there is now. 

We will take the matter up Monday morning. We will recess until 
that time. That will give all of you a chance. I know you have had to work 
at night. I would like for us to get through Monday, definitely. I think there 
is some possibility of it. 
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1748 (The Appendix referred to on Page 1735 is as follows:) 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
In the Matter of ) 

Texas Eastern Transmission Corporation j Docket G-2503 

PROFFER OF PROOF 
BY RTVT2R COMPANY, INC., ETAL 

This is a proffer of proof tendered by intervenors River Company, 
Inc., et al, in accordance with the understanding reached at the confer¬ 
ence of the Examiner and the various attorneys involved held January 20, 
1955. 

This proffer sets forth in a general way the lines of proof which 
these intervenors proposed to offer for introduction into the record. 

The basic procedural purpose is that of permitting the Examiner 
to clarify and focus the issues in this proceeding in the light of his 
understanding of the applicable law of the case. Accordingly, the proffer 
of proof is not made in detail, but is rather offered for the purpose of 
enabling the Examiner to define the areas in which he believes proof should 
be received. 

Intervenors, River Company, Inc., et al, hereby make formal 
proffer to prove, through appropriate testimony and exhibit, the following: 

1749 I 

The nature of proof in regard to gas service will be determined in 
, significant degree by the cross-examination of Mr. Goodrich. Over and 
above refutation of Texas Eastern’s direct testimony and exhibits, 
intervenors offer proof in support of the following broad propositions: 

1. That Texas Eastern, in now proposing to withdraw from gas 
service the Little Inch, with its substantially depreciated rate base, and 
to use up the relatively inexpensive next stage of expansion in the 
Kosciusko line (by adding stations and compression as proposed in 
G-2503), will in effect be depriving gas consumers of a substantial 
advantage of the present system. For, in regard to the next block of 



expansion, which would be obtained by additional expansion of the 
Kosciusko line (primarily looping) and expansion of the South Louisiana 
line, the cost of service from Beaumont to Connellsville would be 
significantly greater than that resulting from retention of the Little Inch 
facilities. 

2. That there are alternative means of accomplishing the objectives 
of Texas Eastern which would be more favorable in terms of cost of 
service. 

n 

A. Petroleum Products Transportation Market Which Would Be 
Served by Little Inch Petroleum Products Lines. 

1. The transportation market which would be available to the Little 
1750 Inch, if operated as a products line in accordance with Texas Eastern's 

proposal, consists of the market for long-haul bulk transportation of 
light petroleum products from the Gulf Coast and lower Mississippi 
Valley (in District 3) to the Middle Mississippi and Ohio River Valleys 
in District 2 (Midwest). The terms "light product", or alternatively 
"clean products" refer principally to gasoline, "distillates" (consisting 
primarily of heating oils and diesel oil), and kerosene. 

2. This entire transportation market ib at the present time fully 
and adequately served by approximately 25-30 contract tank barge operat¬ 
ors. They are small business men, independent of the oil companies, 
who are in aotive competition with each other. They have a record of 
increasing technological efficiency and declining rates, particularly 
during the post-war years. The units of the barge fleet of today exceed 
40, 000 barrels capacity of the average and consist principally of high- 
powered tow boats pushing steel barges in an integrated tow with an 
unbroken underwater line. This equipment has been specially designed 
for long hauls of large volumes on the Mississippi and Ohio River System. 
Specifically, with the removal of war-time restrictions, the contract tank 
barge operators undertook a major modernization program including 

(a) dieselization; (b) integration of tows; (c) radar and communications 


1003 

1751 equipment; and (d) improvement in design of tow boats and barges. With 
their modernization program, individual barge operators have undertaken 
an investment on the scale of one million dollars per tow which has entailed 
a substantial burden of debt. 

3. Natural gas and heating oils (principally #2 distillate oil) are 
competitive fuels, and the transportation facilities carrying these fuels to 
the same consuming areas are correspondingly competitive. Intervenors 
and other contract tank barge operators, carrying clean petroleum products 
on the Mississippi and Ohio River systems, are transporting such products 
to the same fuel markets as those which (a) are served by Texas Eastern's 
Big Inch and Little Inch gas lines; (b) would be served by the Kosciusko line 
as expanded under G-2503 and integrated with the Big Inch system; (c) would 
be served by expansions of each of these systems; (d) would be served by 
the Little Inch as a petroleum products line. 

4. The total volume of the transportation market for petroleum 
products described in paragraph 1, a market which is now served by the 
contract tank barge operators and which is proposed to be served by Texas 
Eastern through the Little Inch line, is and will remain a fringe supply for 
the Midwest, of approximately 100, 000 barrels a day of clean petroleum 
products. This is projected to continue at approximately the same volume 

1752 to "target" years 1956 and 1960 upon the basis of forecasts which assume 
a continuance of expansion of volumes of demand in the Midwest for future 
years resulting from continued economic activity and use at the high levels 
which have characterized the postwar years. 

The trend of increased expansion in refinery capacity in District 2 
is based on industry and economic factors which, regardless of the Little 
Inch products line, will mean that District 2 refinery output of light products 
will supply the great bulk of District 2 demand. 

B. Proposed Operation of Little Inch as Petroleum Products Line 
by Natural Gas Transmission Company. 

5. Texas Eastern's announced plan of operations would not yield 
volumes in excess of 60, 000 barrels per day, which would mean a substan- 
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tial loss after all charges. Intervenors anticipate that Texas Eastern 
would undertake to develop larger volumes, but cannot foresee the precise 
means which might be used. (Reference may be made to the fact that 
Mr. Naff stated that the astute board of directors of his company would 
undertake to remedy such a situation, if it should develop, but was not 
prepared to discuss the means). In any event, operations at 100, 000 
barrels per day, which is the volume at which Mr. Naff has stated (in an 
affidavit filed in the pending antitrust suit) that the line is economically 
feasible and operable, could only be achieved by capture of the overwhelm¬ 
ing bulk of the transportation market involved. 

1753 6. The business of transportation of petroleum products by pipeline 
is basically more speculative than the natural gas transmission business. 

A company making the proposed investment in the Little Inch petroleum 
products line as an independent business would be entering a speculative 
and dubious venture with prospects of substantial losses. As to Texas 
Eastern's forecast of income before taxes exceeding five million dollars 
per annum, this would require volumes in excess of 175, 000 barrels of 
products per day, and there is no reasonable basis for forecasting such 
volumes. 

7. Texas Eastern's proposal is founded on economic and business 
factors which are basically defective from the point of view of the public 
interest in healthy industrial development and a sound pattern of business 
organization and competitive business relationships. This basic defect 
consists in the use of a legally-protected natural gas transmission business 
as a vital element in, and foundation for, entering and conducting operations 
in the petroleum products transportation industry. The matter can be 
examined from the viewpoint of various interrelated aspects which are 
fundamentally different phases of the same basic defect, as follows: 

a. In operating the converted little Inch line as a petroleum products 
transportation facility, Texas Eastern would be participating simultaneous¬ 
ly in two conflicting and competing enterprises. This internal conflict of 

1754 interest has the potentiality of diminishing the effectiveness with which 
Texas Eastern would pursue either or both businesses, with consequent 
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injury to the public interest in the efficient and single-minded pursuit of 
each. 

b. Texas Eastern’s stature in the gas transmission business would 
assure it special financial advantages against petroleum products transpor¬ 
tation firms not enjoying special government protection in another business. 

These include specifically but not exclusively, (i) financing of a 
products pipe line which could not obtain financing on its own merits, (ii) 
persistence in products pipe line loss operations by absorption of products 
transportation losses in expanded gas transmission revenues, and (iii) 
application of reserves and revenues derived from the gas transmission 
business to enlarge the area of business of the products line beyond that 
attainable in the products transportation business without special advantages. 

c. Texas Eastern as a petroleum products carrier would have the 
important special advantage of acquisition of a pipe line, the cost of which 
have been paid off in substantial part by natural gas consumers, at a 
depreciated base, resulting in artificially low costs in the petroleum 
products business. 

d. Losses in the petroleum products business would have an adverse 
impact upon Texas Eastern's financial standing and in due course would 
adversely affect its ability to raise capital. 

e. The Little Inch petroleum products pipeline would be impelled 
to attempt to establish a monopoly in the products transportation market 
described above. Texas Eastern would be able to establish this products 
transportation monopoly by virtue of the financial position assured it as 
a legal monopoly, or quasi-monopoly, in the gas transmission business. 

C. Position of Barge Operators in Regard to Competition With 
Products Pipe Line. 

8. The intervenor barge operators believe in maintenance of free 
competition and stand ready to compete with any products pipeline which 
stands on its own two feet, just as they now compete actively with each 
other, provided basic ground rules of free competition without special 
advantages are maintained. The barge operators believe that, in this 
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products transportation market, a large diameter products line is not 
as efficient as modern barges, particularly taking into account the greater 
flexibility of the barges in terms of carrying large or small volumes and 
in terms of varieties of origins and destinations. However, the barge 
operators fear and complain of Texas Eastern's manifest purpose to over¬ 
ride the natural economic advantages of barge transportation by subsidizing 
the products pipeline through the earnings of a natural gas transmission 
company which is sheltered from free competition. 

1756 D. National Defense Interest. 

9. Conversion of the Little Inch line to petroleum products transpor¬ 
tation service, as proposed by Texas Eastern, in peacetime, is contrary 
to the national defense interest. There is a basic difference between 
conversion in peacetime, when the consequence will be to displace a major 
part of the river tank barge fleet, and conversion in time of emergency when 
all available petroleum transport facilities will be urgently needed. Con¬ 
version in peacetime can only mean a reduction in the total potential supply 
of petroleum transport facilities available in time of emergency. As a 
result of Texas Eastern's plan, involving displacement and dispersal of the 
barge fleet, a flexible and mobile transportation facility capable of serving 
a multiplicity of origins and destinations as need arises, will be sacrificed. 
There would be substituted a rigid and inflexible facility committed to fixed 
origins and destinations which would be rendered wholly or partially useless 
by destruction of the refineries concentrated in the vulnerable Gulf Coast 
area or consuming centers at delivery terminals. In a time of shifting 
and presently unpredictable transportation needs, such a sacrifice of 
flexibility is contrary to the national defense interest. 

If, however, conversion is deferred until emergency arises, or 
appears imminent, both the barge fleet and the pipeline will be available 
to supplement each other in the light of circumstances as they develop. 

1757 Moreover, success of Texas Eastern's announced plan of achieving 
operating volumes of 175, 000 barrels per day, (though entirely improbable 
with the use of normal business methods) could be accomplished only by 
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displacement of a substantial portion of the widely dispersed refining 
capacity in the Midwest. This capacity is strategically located in relation 
to well-dispersed Midwest industrial installations. The ultimate conse¬ 
quence of this displacement would be to intensify the concentration of 
refining facilities in the Gulf Coast which is highly vulnerable to attack and 
more than a thousand miles distant from Midwest industrial plants. It is 
obviously in the interest of sound national defense planning to avoid increas¬ 
ed concentration on the Gulf Coast and to encourage dispersal of ref inin g 
capacity. 

The intervenors have already made available to the Examiner and to 
the other parties exhibits Marked A through U for preliminary identification, 
as part of the proof to be adduced in support of the foregoing. 

If proof is permitted by the Examiner in any areas where cross- 
examination has previously been restricted, intervenors will request 
opportunity to complete cross-examination before introducing proof by 
witnesses and exhibits. 

We stand ready to supply proof as outlined in the foregoing proffer 
upon reasonable notice. 

Respectfully submitted, 

(Signature.) 

Harold Leventhal 
1632 K Street, N.W. 

Washington, D. C. 

Counsel for Intervenors, 

River Company, Inc., et al. 

Of Counsel: 

Bryce Rea, Jr. 

Munse^y Building 
Washington, D. C. 

Dated January 21, 1955 
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1817 MR. HARGROVE: Mr. Examiner, I have a few very brief comments: 
The first is a general comment, applicable to all of the proffer of proof put 
in as an appendix, commencing at page 1748 of the record. It is not 
applicable, of course, to the specific exhibits marked for identification and 
which you have discussed here this morning, and that is that the proffer of 
proof is helpful as an advisory document in advising the general line which 
was in Mr. Leventhal's mind and proposal to offer, but it is not an offer of 
proof as such. 

It does not mean the requirements, and I rather understood 
Mr. Leventhal not to mean that you did consider it was a formal offer of 
proof as such. 

I believe that its specific determinations on these points should be 
relegated to something that actually constitutes a genuine offer of proof, 
and I have understood the Examiner to analyze the exhibits which have been 
marked and which constitute specific evidence from the standpoint of being 
prepared to rule on those, and to take the rest of this simply as a more or 

1818 less advisory matter, in assisting him to rule on these exhibits, by reason 
of the advice contained therein. 

With regard to the specific points raised by Point 1 and Point 2, I 
think I will address myself to points 2 and succeeding ones first. 

With respect to that, I must say, and with respect to the exhibits 
which have been introduced in evidence, that all of these seem to me to be — 
not introduced in evidence, marked for identification — all of these seem 
to me to relate to matters which are beyond the scope of this hearing. I 
don’t want to prolong this by re-arguing things when the Examiner has 
already analyzed them, except to say that I do not believe that those matters 
would be relevant to the hearing for reasons which we have many times set 
forth before, and with particular reference, if you like, to this portion of it 
which is headed "National defense interests", and what has been referred to, 
I think, just as the overall public interest, evidence with respect to that 
would, of course, be objected to by us on the further ground that the 
Congress of the United States has already found it to be in the overall 
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public interest, and that that determination is not subject to review then by 
this Commission. 

That finding, of course, was made in the reports of the surplus 
property board and the War Assets Board to the Congress at the time that 

1819 these lines were determined to be turned over to private industry. 

MR. CHAPMAN: What year was that ? 

MR. HARGROVE: Those two reports were made to the Congress in 
accordance with statutory construction and lodged with Congress for thirty 
days to allow Congress to approve or disapprove them. The Congress 
approved the reports in action. Those were official documents filed with 
the Congress pursuant to law and are part of a Congressional act being filed 
in compliance with the Congressional act, and are certainly subject to notice 
by this Commission, if the Commission should find it necessary to take 
notice of them. That further ground also — those particular points would 
be objectionable. 

MR. CHAPMAN: What year were those reports by Congress ? 

MR. HARGROVE: 1946 and 1947. Further, coming then to Point 1, 

I think it can be said immediately that the matters set forth for proof in 
Point 1 are clearly outside the interest asserted by the petitioners in their 
petitions to intervene, because those relate solely to gas service, and what 
the argument presented here is that the proposal which Texas Eastern is 
making is less advantageous to its service, either than leaving the Little 
Inch in service or some alternative means and that, therefore, Texas 
Eastern should not go through with this project. 

1820 Well, of course, the petitioners could not be aggrieved if they were 
competitors by the Commission authorizing a service which was less 
efficient or more expensive than the present service. They could hardly be 
aggrieved competitively on that basis. However, I feel that that evidence 
should clearly and unquestionably be excluded, on the ground of being beyond 
their presentation. 

The Examiner has mentioned a number of times that points may be 
raised by persons which are beyond the limits to which they are entitled as 
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of right to proceed in this proceeding, but that if the Examiner feels that the 
point might possibly be of interest to the Commission, or in the public 
interest, that he nevertheless will then exercise his discretion to determine 
whether he will allow them to exceed the bounds, but to which they might go 
as of right. 

With respect to those points, we will rely solely on the discretion of 
the Examiner as to whether he considers those matters to be sufficiently 
possibly in the public interest to permit the intervenors to exceed the bounds 
to which they may go as of right. 

I think that covers our views in general with respect to the parts of 
this application, in connection with the analysis which the Examiner has 
already made. 

PRESIDING EXAMINER: Staff? 

MR. KAPLAN: Mr. Examiner, I don’t think the staff is going to 
1821 object with regard to I, paragraph I; insofar as paragraph n is concerned, 

I just don’t see how we can get into this business of alternates, or alternative 
means and all that sort of thing, as the Examiner has pointed out, some of 
them, and I don't think that is within the scope of this proceeding here. 

Insofar as the operations of the oil line is concerned, the thing that 
the staff was very much interested in was to see that the evidence, the 
record here, would disclose that the gas operations would not be harmfully 
affected by the operation of the oil facilities. I don't think that the staff can 
go beyond that. If the evidence establishes that point to the staff’s satisfac¬ 
tion, that is as far as they want to go in knowing about the oil products 
operations. 

On this basis, I feel that it wouldn't be pertinent for the staff at 
this time to discuss the why's and the wherefore's because I think the 
position is clear enough. 

♦ * * * * 
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PRESIDING EXAMINER: AH right. I don’t believe I need to add 
anything else. There are two things that I said during the conference with 
counsel that I would like to repeat: The first is a general one. There has 
been a question from time to time of judging motivations, and I have stated, 
and as I did in the conference with counsel, that while it is human to natural¬ 
ly have certain reflections, it has been my effort to avoid such thinking. I 
do not believe it is consistent with judicial action to rest decisions upon 
motivations. 

I have, therefore, to all extent humanly possible, for me at least, 

I have avoided studying motivations and have thought solely in terms of what 
is the effect on the hearing and issues in the hearing and on the lawful 
determination of the matters at issue in the hearing. Therefore, when I 
said in the group, in the meeting with counsel to intervenors that it seemed 
to me that what they were doing for their clients as counsel for their clients 
might very well be said to be the right things to do, but I also said it was 
in the wrong forum, and I say now, I think what these points that they have 
brought out in connection with possible competition of a future business, to 
wit, Texas Eastern's going into the oil business, or oil transportation 
business, these things may be perfectly appropriate in representing their 
clients, but they are in the wrong forum. Just exactly which one of the 
forums some of these things would be in is a little bit difficult and I am sure 
counsel themselves are more aware of that than I am. 

I don't believe anything in the world is as helpful in understanding 
this situation as paraphrasing of the Subsection (c) of Section 7 of the Natural 
Gas Act, so as to give you a contrasting situation. 

I did that in the conference with counsel and I am going to do it now 
on the record. Subsection (c) of Section 7 of the Natural Gas Act reads as 
follows: The Commission would have certain authorities it does not now 
have and this evidence would stand in a very different light. I think you will 
see the difference quickly. The sentences that appear in the Act will be read 
except that I will substitute different words to give you a different picture. 

"No oil products or oil transportation company or person which will 
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be an oil products or oil transportation company upon completion of any 
proposed construction or extension shall engage in the transportation or 
sale of oil products, subject to the jurisdiction of the Commission, or 
undertake the construction or extension of any facilities therefor, or ac¬ 
quire or operate any such facilities or extensions thereof, unless there 
is in force with respect to such oil products, or oil transportation company, 
a certificate of public convenience and necessity issued by the Commission 
authorizing such acts and operations. " 

And it might even have a grandfather clause for that. I hasten to 
say, I hope Congress doesn’t get any ideas from this paraphrasing as far 
as this Commission is concerned. We have got enough right now unless 
we get substantially more help. 

If Subsection (c) of Section 7 read that way, this would at least be 
relevant. Until and unless it is, it is irrelevant, immaterial and some of 
it incompetent. I haven't tried to pass on competency. I think in the mouth 
of some people it would be incompet ent. 

Now, turning to the specific exhibits, 39 is an excerpt from the annual 
report. It is a part which tells the stockholders of some of the forward 
planning of the company; irrelevant and immaterial and rejected as an ex¬ 
hibit. 

In rejection of each of the exhibits, I am not going to specify the 
1826 specific reasons. The reason I have given you has been an attempt 
to make it helpful. I am not limiting my rulings to any particular, or 
single or group of reasons. They will be subject to being tested for all 
reasons that are valid. 

Exhibit 40, which is a draft of, supposed "blank local pipeline tariff, " 

% 

where it came from I don't know, but it relates entirely to and would be 
relevant to the trial of the certificate case for the granting of a certificate 
to an oil pipeline. It has no relevance or materiality and I am not sure 
of its competence in the hands of witnesses other than those that prepared 
it who can testify about it. I don’t know that they would be available for 
cross examination, for the considerations involved in the terms and pro¬ 
visions set up which would be necessary in order to understand the pro- 
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posal. 

I was hoping I could group all the rest of them. I think with a com¬ 
ment or two I can. I will call attention to the fact that Exhibit 47 — I 
mean all the rest, from 41 to 59 — I think I can group my r ulin g on that 
and I will comment on 47 and possibly one or two others. This relates to 
the annual growth in the gasoline demand. It clearly relates to the use of 
gasoline by motor vehicles. 

I understand Chrysler Corporation has put a gas turbine motor into 
production for automobiles. I hadn’t understood it would be hooked up to 

1827 any pipeline to use natural gas. I don't see any competition between 
motor gasoline and natural gas, if that were a basis. That continues on 
through quite a number of these exhibits, which is interesting. We are 
getting a lot of cars. I have already commented on the breadth of the proof, 
for example, the total United States distillate and heating oil sales, and its 
possible relationship to this case. Those are sort of very narrow limitations 
on the use of this material in any circumstances. 

That, again, covers two or three of these. 

As a result, I am forced to reach the conclusion that Exhibits 41 
through 59 do not present testimony, do not present evidence, rather, 
which is relevant or material to any issue in this proceeding and are, there¬ 
fore, rejected. 

MR. KAPLAN: What about Exhibit 40, Mr. Examiner ? 

PRESIDING EXAMINER: I perhaps neglected to say that Exhibit 40 
was rejected. I think it was the sense of my statement, but I didn't say so 
as such. In other words, all exhibits, 39 through 59, have been rejected 
for the reasons stated. I find no relevance or materiality. 

(THE DOCUMENTS PREVIOUSLY MARKED EXHIBIT NOS. 39 TO 
59, INC., FOR IDENTIFICATION, WERE REJECTED.) 

MR. LEVENTHAL: Mr. Examiner, for the purposes of clarifying 
the record, so that I may preserve my legal points, the Examiner ruled 
was not that the rejection was not of the proffer of proof of the exhibits 

1828 standing by themselves, but as to their relevancy as to points 
covered in my proffer of proof ? 
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MR. HARGROVE: As far as we are concerned, Mr. Leventhal, we 
do not consider an offer of proof — do not consider ourselves bound by it 
legally as an offer of proof. 

PRESIDING EXAMINER: I have given the benefit of analysis of your 
proffer of proof, which is substantially argumentative, I have given the 
benefit of the analysis of that to construing the evidence here. I can’t say 
— I don't think it is proper to say on the basis of Part 2 any more than 
I have said. 

I think I will have to leave for you to determine the applicability of 
the rulings made in connection with 39 to 59 on certain of this testimony, 
or certain of the proposed testimony, which is in the proffer of proof under 
Part 2. 

I have made fairly detailed comments. I do not believe that a court 
will take, or judge, that the comments made are the rejection of specific 
evidence, because it is not specific evidence that is before me. I think 
it tells you that, for example, this Commission has no jurisdiction over the 
national defense interest and, therefore, no proof which is tendered to 
ask this Commission to deny this application, even if it should volunteer 
the determination because it was not the best way to protect the national 
interest, would be relevant or material. 

I think I have indicated that as to other arguments about the public 
interest, in a very large and tenuous sense, such as the regulation of 
1829 competition between two oil transportation companies, the proferred 
proof would go to powers beyond the scope of the Commission's powers and 
beyond the confines of this case, or any issues in the case. 

I believe my rulings have been sufficiently specific on each one of 
the other fractions of them. 

We went, for example, over the hearing of this material from the 
standpoint of what would the Commission do, what could the Commission 
do, assuming that it had all the national Federal power. We have previ¬ 
ously eliminated, and I am sure everybody agrees, that the Commission 
has no authority to certificate an oil products pipeline. It has no authority 
to determine whether or not a given operation would be in violation of the 


1015 

Sherman Act, or of the Clayton Act. 

It, therefore, is not undertaking, i could not undertake to do what a 
Federal Court might do on a proper complaint. 

As I stated, it is a little difficult to summarize this for all the 
points. The Commission has no authority to order this company affirma¬ 
tively to build something else, other than that which they asked for. 

I believe, therefore, the rulings that have been made on that indicate 
as to Part 2 that proof along those lines would not be deemed by me to be 
admissible, but I can't make a specific ruling on it such as would be the 
basis of an appeal because it doesn’t lie before me in that form. 

1830 As to Part 1, paragraph 1, I am going to wait until the cross exami¬ 
nation of Mr. Goodrich is completed before ruling on that part of the 

proffer of proof, or making any comments on it. 

* * * * * 

1831 Q. Mr. Hargrove, has Exhibit 37, being the bond purchase agree¬ 
ment between Texas Eastern and various insurance companies, been 
signed and executed by Texas Eastern, for Texas Eastern, and by the 
various persons for the various insurance companies set forth on page 

1568 of the transcript ? A. Yes. That agreement has been fully exe¬ 
cuted and signed by the companies and individuals named therein, and 
the agreements have been delivered and are now in the company files 
under my supervision. 

***** 

1832 Q. Have there been any modifications or interlineations on the 
proposed agreement, as it was entered into the record by Mr. Hargrove ? 

A. No. 

PRESIDING EXAMINER: Anything further ? 

MR. LEVENTHAL: May I ask whether there are any changes in the 
agreement from the shape of the words that were in it as of the date you 
testified here last, in December ? 

THE WITNESS: Well, there have been some changes, yes. I thi n k 
they were all fairly minor in nature. There has been nothing changed 
of a substantive nature in the report. Some things were moved, maybe 
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from one place to another, words were changed, but there was nothing 
else. 

MR. LEVENTHAL: In the report ? 

THE WITNESS: In the document, the contract. 

MR. LEVENTHAL: That is all. 

***** 

1857 PRESIDING EXAMINER: We will reserve ruling on this until we 
finish cross examination of Mr. Goodrich. Maybe you will want to 
amend it then. I don’t know. It is getting so slippery now I don’t want 
to get tangled up here. 

MR. CHAPMAN: I don’t mean to be slippery, Mr. Woodall. 

PRESIDING EXAMINER: The subject is anyhow. 

MR. CHAPMAN: I thought the record was rather clear on the 

point. 

PRESIDING EXAMINER: As I understand his coming back, his only 
basis for coming back, for you certainly and any other party other than 
Mr. Levenson, who has had a continuing argument about it — 

MR. LEVENTHAL: That is Leventhal. 

PRESIDING EXAMINER: Leventhal — was that if Mr. Naff’s testi¬ 
mony uncovered areas of testimony which were not previously possible 
to understand in other witnesses' testimony, they would be called back. 
There has been no testimony by Mr. Naff which in any way alerted any 
testimony by Mr. Goodrich. He is not that kind of a witness to come back 
on that basis. 

MR CHAPMAN: No, sir. 

1858 PRESIDING EXAMINER: Now if it is to come out of some mis¬ 
interpretation of some understanding, we will take that up. If Mr. Leven¬ 
thal is allowed to cross examine Mr. Goodrich on the basis of that cross 
examination this thing will explode into a balloon size in spite of anything I 
can do, judging from the habits of the case. Let’s call the next witness. 
Mr. Goodrich is the witness now that has not been cross examined by 
Mr. Leventhal at all, in the sense that he would not cross examine him 
when he had the chance. We went into that Friday. 
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Mr. Leventhal ’s last word on it is he still demands his right I 
say he has no right and I repeat it now.i He has exhausted his right. What 
he is asking for is discretion. If he wants to ask for it, he can get it, and 
he has still got his ruling. He has exhausted his right of cross examina¬ 
tion and in fact, I could go very much stronger and use some very strong 
words and one of them is a short word beginning with "a”, and it is, 
abused his right. 

I don’t ttant to go any further. There is a discretionary basis by 
reason of the special facts. I have tried to outline that at some length, 
but I am not reversing my ruling, Mr. Leventhal, so if you want to go 
ahead now, you have got the only door I know to give you. I cannot con¬ 
scientiously reverse my ruling. 

1859 MR. LEVENTHAL: Mr. Examiner, I am asking for the recall of 
Mr. Goodrich on the basis of the written motion which was filed. If you 
wish to permit examination only on the basis that you are cjoing so in your 
discretion, I don’t know what difference it makes, but the basis of the ap¬ 
plication is the one that I have put in my motion. 

PRESIDING EXAMINER: Well, that motion is denied, and it is not 
more than simply a repetition of that which has already been made per¬ 
fectly clear. The record is very clear on the matter of how much chance 
you have had to cross examine and how you have refused it, standing on 
one thing, and one thing only and that is you refused to cross examine until 
you could look at certain papers. 

MR. LEVENTHAL: Would it be convenient to have a recess to con¬ 
sider it further ? 

PRESIDING EXAMINER: Yes. We will recess for 5 minutes. 

(Short recess taken.) 

PRESIDING EXAMINER: What is the next order of business ? 

MR. LEVENTHAL: Mr. Examiner, I have been considering the 
problem of procedure that arose before the recess and I would like to 
make this proposal, if it seems satisfactory to you. 

I believe and submit, as I have in my motion, that I have the right 
to cross e xami ne Mr. Goodrich for the reasons stated. You disagreed 
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with that, and therefore, have denied my motion. However, I also be¬ 
lieve that the matters with respect to which I desire to cross examine Mr. 
Goodrich are matters that it is appropriate for the Commission to have 

1860 before it and for the Examiner to have before him and I would, 
therefore, proceed by asking for Mr. Goodrich to return as a matter of 
the discretion, provided that it is satisfactory that I am not thereby waiv¬ 
ing such legal rights as I have from you of denial of my motion. 

If that is satisfactory, I think we can proceed in a practical way and 
perhaps the question will in fact, drop out of the case. I think that would 
be fair to me in terms of preserving questioning that I have as a legal 
matter and actually move the proceeding forward. 

PRESIDING EXAMINER: The matter of the motion, the motion is 
denied by reason of, primarily of the state of the record, which was that 
the record, itself, demonstrated that after I had ruled that you had ex¬ 
hausted, I gave you another chance and you still stood on one ground 
only in refusing it. 

Then the motion comes up, which is new — the fact of the matter was 
it wasn't the stage in the hearing to pursue the matter anyhow and so as 
not to appear to leave the matter indefinite, I said we could consider it 
denied, that particular point, at that time, subject to being renewed at a 
stage in the proceeding when it was proper, and in the terms of the course 
of the proceeding. 

It is now that time. Mr. Goodrich may resume the stand. 

1861 MR. HARGROVE: Mr. Examiner, may I clear up one other point 
that has nothing to do with this while we are at it and that is with respect 
to the last application for subpoena, for production of documentary evi¬ 
dence filed by Mr. Leventhal with the Commission, itself, and I don’t know 
whether you formally filed that, in view of the fact we stated you said you 
were going to wait until after this proffer of proof, et cetera, had been 
taken up today, but may I ask whether you have formally filed it or not? 

It is my understanding from reading what you asked for in that mo¬ 
tion that we have now filed as an exhibit in this case. Exhibit 38, all of 
the matters which you requested and I wonder whether you could advise 
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me either now or after you have re-read your motion and looked at Ex¬ 
hibit 38, on the record, whether or not it was the case that Exhibit 38 
has supplied you the information which you otherwise asked a subpoena ? 

MR. LEVENTHAL: If we may defer that, I just got the exhibit at 
lunch today and I will look at it this evening. We can defer that matter 
to tomorrow morning. 

MR. HARGROVE: Whenever you are prepared. 

MR. LEVENTHAL: However, I will say I did file that application 
for subpoena with the Commission before this matter — before you 
filed the document, and the day after the hearing opened, if I remember. 

MR. REA: January 19, is, I believe, the date. 

1862 MR. LEVENTHAL: January 19. If I recall, I asked the Examiner 
on the 18th if he wished to certify the question and he said he did not see 
any public interest in it. I filed my subpoena on the 19th. I did file it with 

the Commission at that time. It is pending somewhere. 

***** 

1864 PRESIDING EXAMINER: "Power vested in the Examiner, " under 
Section 703), and so entitled "Hearing powers. " "Officers presiding at 
hearings shall have authority subject to the published rules of the agency 
and within its powers. " 

It happens on this subject they are exactly identical. The regula¬ 
tions copy the statute. One of them is "to rule upon offers of proof and 
receive relevant evidence. " That doesn’t mean offers of proof in a techni¬ 
cal sense, but all offers, all evidence, in other words, tendered; testi¬ 
mony and evidence, which, of course, is specific ruling always. It has 
to be specific in order to be able to review it; take depositions, etc., 
regulate the course of the hearing. 

1865 Now, immediately following that is "hold conferences for the 
settlement or simplification of the issues by consent of the parties. " 

The juxtaposition there is logical. By regulating the course of 
the proceeding a presiding officer in any tribunal is determining what 
the issues are in order that the counsel may determine what evidence 
is reasonably relevant. 
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Now, it is specifically provided that every agency shall as a 
matter of policy provide for the exclusion of irrelevant, immaterial or 
unduly repetitious evidence and that immediately ties back to the specific 
powers given to the hearing officer. 

This section has never yet been tested by the courts, but an in¬ 
terpretation by the Attorney General — in fact, he is now on the District 
bench, the man who did the specific work on it, Justice Washington, who 
did for the former Attorney General, and prepared the manual which is 
a composite Attorney General's opinion on the Administrative Procedure 
Act, has emphasized the fact that the statute vests without the require¬ 
ments of regulation by the Commission, or by any agency, these specific 
basic powers that are inherent in the job of presiding at a tribunal or in 
a trial tribunal. He goes so far as to say that the powers cannot be taken 
away by regulation, and do not need to be supplied, or given by regulation, 
but are vested per se by the statute. 

The reason for the language which says "subject to the regulation, 
published rules of the agency and within its powers, " being as he in- 
1866 terprets it, that should the agency not have certain powers itself and 
not set up certain rules, then, of course, the powers that the presiding 
officer has would not be any greater than those of the agency itself. 

In some agencies there was, for example, a limitation on the power 
to issue subpoenas. There were certain technical requirements, peculiar 
requirements, which could not be delegated and were not within his powers 
as such. Therefore, he said they didn't get them, because the A ct says 
you don't vest any more power than the agency itself has. 

Now, the reason for going into that is, this case has illustrated 
very seriously, I think, the duty upon presiding officer in regulating the 
course of the hearing, and in making such rulings which are guidance to 
counsel, and which set the limits of relevant and material proof by fixing 
the issues. 

It would seem to me, therefore, that the difference between the 
two parties in the status of cross examination is this: One counsel chose 
to observe the limits set by the rules as they had been made, the ruling 
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in the nature of guidance. One counsel, to a substantial degree, was un¬ 
able to follow that line in cross examination of this witness by reason of the 
belief that before he looked at certain things, he would not do the cross 
examination that was then available and within those limits, hoping, be¬ 
lieving, that after he had had an opportunity to do certain other things, 
he would be able to expand his right of cross examination. 

1867 Now, that is the difference between you. As a result, there has 
never been any question in my mind that Mr. Chapman had saved for him¬ 
self any rights of cross examination of any witness that has appeared be¬ 
fore us, other than that if Mr. Naff's testimony, being a general policy 
witness and, therefore, generally covering the field, brought to light 
certain matters could not have previously been knowp which tied to the evi¬ 
dence given in direct by any other witness, and the two being tied together, 
had not, therefore, been completely exhausted, not been completely probed 
and not completely revealed to the parties before, would give to them a 
right to recall the witness for that purpose. 

That is the way the matter lies in my opinion. 

MR. CHAPMAN: Mr. Woodall, just as a point of correction, one, 
Judge Washington is not on the District bench. He is on the bench of the 
United States Court of Appeals for the District of Columbia circuit. 

PRESIDING EXAMINER: I thought I said "circuit. " 

MR. CHAPMAN: Two, the point with regard to cross examination 
of Mr. Naff, and the reserved right to recall any witness to cross examine 
them with respect to policy issues that might iUuminate their previous 
t estimony, was saved at an earlier point in the record than the one to which I 
1868 referred in claiming my reserve right of cross examination of Mr. Good¬ 
rich, with respect to the expenditures of certain specific sums of money 
upon the conversion of the, or in connection with the conversion of the 
Little Inch, and the adequacy of the expenditure of those funds. 

It is in that area that Mr. Hargrove and I discussed the problem and 
it was with respect to that area of cross examination that at the time Mr. 
Hargrove and I made my agreement, and we thought we had made it clear 
on the record, and that you had concurred in it, that I was not going to 
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pursue that line of questioning at that time in order to tie into a package and 
keep orderly the gas transmission part of the business, specifically the gas 
transmission part of the business. In other words, I was trying to avoid at 
that time areas in which I thought I might have some difficulty in showing to 
you relevance, in which you had indicated that there would be some prob¬ 
lems, and Mr. Hargrove and I agreed that after Mr. Naff had testified — 
in other words, after the last witness for Texas Eastern had presented his 
testimony, and that portion of the case was closed up, we would then take 
this other little segment regarding which the Examiner had from time to 
time expressed doubts and difficulties, and put it before the Examiner so 
as not to befuddle and becloud the clear-cut issues of the gas transmission 
part of the case, and it was in that spirit and that spirit alone that I agreed 
at that time not to pursue my right, with the clear understanding that at a 
later date I could push these questions that I have indicated are relevant to 
1869 my point 5 of my offer of proof. 

PRESIDING EXAMINER: Well, perhaps it is advantageous to have 
this. I don't think there is any doubt in anybody's mind any more that I am 
not going to hear testimony with respect to what is to be done to the Little 
Inch line if and as abandoned. I wouldn't hear that testimony on direct, I 
wouldn't hear it on redirect, and I will not hear it on cross. The entire 
force of my rulings from the very beginning have shown that it is my basic 
position that it is beyond the scope of the powers of this Commission under 
the Natural Gas Act, it is not within their delegated realm and, therefore, 
it is a vain act to hear it. 

There has certainly been no doubt about that, so whether or not 
there is some right to ask some other questions or not doesn't open up that 
line of questions. Now let's proceed, Mr. Leventhal. I think you have in 
mind things I said the other day. I am not going to be too strict on it. I 
hope you don’t force me to exercise limitations. If you have made a study 
now of Mr. Goodrich's testimony, it should have enabled you to get to the 
relevant points in pretty short order. 

Now, that is Exhibit 11 basically, isn’t it? 

MR. LEVENTHAL: That is right. 
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***** 

1870 Q. Mr. Goodrich, we meet again. 

Mr. Goodrich, during the course of the month of December, from 
time to time, you and your assistant, Mr. Thagard, replied to me and to 
my assistant associate counsel, Mr. Rea, and to a person assisting me, 

Mr. Walter Seymour, the papers in two loose-leaf books which you referred 
to as the working papers underlying your Exhibit 11, is that correct? 

A. Together with some additional material which did not appear in 
those two looseleaf notebooks. 

Q. Yes. I didn’t mean to be all-inclusive. A. Yes, sir. 

Q. And in due course, upon my request, you finally photostated 
those papers and turned them over to me. 

You also supplied to Mr. Seymour at our request various calculations 
with respect to the computations of cost of electric power as projected both 
before conversion and after conversion. These data which you furnished 
were in a separate book, is that correct. A. Yes, sir. 

Q. Then during the month of January, after we had filed our appli- 

1871 cation for the power contracts, and the calculations which showed 
how you had made calculations, pursuant to those power contracts, you 
furnished additional information to Mr. Seymour consisting of, first, both 
power contracts, which we accepted under a limited disclosure; second, 
your calculations of the power costs on the Texas Eastern system, both 
before and after conversion; and third, certain revisions which you had 
made in the previous costs, as calculated by you and reflected in Exhibit 
11, is that correct, Mr. Goodrich? A. Yes, sir. 

Q. And I am not trying to be all-inclusive at this moment — I am 
just trying to give a setting to where we are going now -- and you and Mr. 
Thagard — Mr. Thagard probably stated, but presumably with your 
knowledge and under your supervision — 

PRESIDING EXAMINER: I don't see where all of this off-the-record 
stuff has a thing to do with cross examining this man. He has an exhibit 
in here and you said you couldn't do it until you were prepared. Why don't 
you cross examine on his direct case. All you have said since he started 
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hasn't a thing to do with this hearing. It just pads the record and, in fact, 
confuses it. Cross examine the man. You say you are now ready. 

BY MR. LEVENTHAL: 

Q. Do you have any changes to make in the cost figures now shown 

1872 in Exhibit 11, Mr. Goodrich? A. We have some changes which we 
found during the course of our checking over the holidays, but did not pro¬ 
pose to put them into the hearing. 

Q. You do not propose to put them in ? A. No, sir, We will stand 
on the figures as filed. 

Q. Mr. Goodrich, so far as you now know the calculations shown in 
Exhibit 11, other than the power costs, are they all accurate and correct? 

A. Other than the power costs, yes, sir. As I recall it, we found 
nothing, no changes to be made in that. 

Q. Now Mr. Goodrich, you testified, I believe, or if not you verify 
this is a fact that your calculations, both as to power costs -- that your 
calculations as to costs were based upon the peak day requirements as shown 
in Exhibit 7 before conversion, and Exhibit 8 after conversion, as showing 
the average day horsepower requirements — peak day horsepower require¬ 
ments. A. No, sir. I don't think we have said that. 

Q. I beg your pardon, Mr. Goodrich, I am referring to the state¬ 
ment you have on page 17 of your exhibit, which is Exhibit — can anyone 
help me out ? 

MR. HARGROVE: Exhibit 24. 

BY MR. LEVENTHAL: 

Q. — Exhibit 24, in which you say with respect to — at this point, 

1873 with respect to the cost of electric power and the cost of fuel gas, 
that "the basis for this estimate is related to the proposed gas balance for 
the years 1957, 1958 and 1959, and the flow studies which were made on 
the system to determine the h. p. requirements at each of the compressor 
stations. " 

Now, isn’t it a fact that the flood studies with respect to the Inch 
system, the Big Inch I am talking about at the moment, for the years 1957, 
1958 and 1959, that is, the horsepower requirements for the Big. Inch, fpr 
the years 1957, 
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1958 and 1959, after conversion, are the same as the horsepower require¬ 
ments set forth in Exhibit 8 ? A. After conversion, the 24-inch line, that 
is correct. 

Q. That is correct. A. Yes, sir. 

Q. So that the h. p. requirement — limited that way for the moment, 
to get to the issue between us — as far as the costs after conversion is 
concerned, insofar as they are based upon horsepower requirements on 
the Big Inch system, they are shown by Exhibit 8. A. I believe that is 
correct, Mr. Leventhal, that that system was base loaded in our com¬ 
putations. 

Q. What was that term you used ? A. Base loaded — constant 
throughput. 

Q. Mr. Goodrich, I direct your attention to Exhibit 8, and in par- 
1874 ticular to the calculations that you show at Station 17, Circleville, 
and that shows in the box that the h. p. required at that station is 3990 h. p., 
is that correct ? A. That is correct. 

Q. That is calculated as the h. p. required for the compression of 
350,889 million feet per day, is that correct? A. Yes, sir. That is 
what it said in the box. 

Q. I call your attention to the flow on either side of the boxing 
station 17 which shows that coming into Circleville there is 518 million 
feet on the system, and leaving Circleville there is 518 million feet on 
the system. Do you see that, Mr. Goodrich? A. Yes, sir. 

Q. I ask if it is not a fact if the costs in the event of conversion 
were accurately set forth they should have shown that if the costs on the 
system after conversion were accurately set forth, should they not have 
shown the h. p. required for the compression of 518. 442 million feet of 
gas ? A. If you are trying to tie those figures into the computations for 
power — and I assume that is what you are driving at, Mr. Leventhal — 

I would like to refer you to some of the material which we transmitted 
to you in December or the early part of January, indicating how we made 
the h. p. determinations, and bearing in mind that Exhibit 8 is a peak day. 

Q. Yes. Now, I show you, Mr. Goodrich, what I believe is the 
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1875 applicable working paper which you transmitted entitled "Average 
shaft h. p. required every month, May, 1956, through December, 1959, 
after conversion, 20-inch line to oil, " which shows that for Station 17 the 
h. p. required is 3990. I ask if that is the working paper you had in mind. 

PRESIDING EXAMINER: We are not going to discuss working papers 
on this record. Working papers are his refreshment of memory and they 
are your preparation for cross examination. We are not going to have this 
record deal with that whi ch nobody else can look at, and we are not going 
to incorporate all the working papers into evidence. Now there is nothing 
clearer. We are not going to have this record blind or have somebody 
later be able to say "I couldn’t tell what they were talking about" because 
this record talked about that which is not in evidence. 

I have told you before what working papers are for. You wanted to 
prepare for it. Now you have prepared yourself. Don't talk about working 
papers on this record again. I mean it. I know I am right. 

MR. LEVENTHAL: I have to get them in to refresh his recollec¬ 
tion, Mr. Examiner.: 

PRESIDING EXAMINER: You can ask him to look at his working 
papers to refresh his recollection, but you don’t have to do it for him. 

BY MR. LEVENTHAL: 

1876 Q. Will you look at your working papers and refresh your recol¬ 
lection of what shaft h. p. you have used as the basis for — what shaft 
h. p. required, I should say, at Station 17, you have used as a basis of 
your estimates, shown on Exhibit 11 ? A. That is right, Mr. Leventhal. 
After conversion h. p. units at that station in our working papers is shown 
to be 3990. 

Q. That is the figure shown in Exhibit 8 as the h. p. required to 
compress 350. 889 million feet of gas. A. That is right, sir. 

Q. What in fact would be the h. p. required at that station in view of 
the flow chart shown on Exhibit "A" after conversion? A. I am sorry, but 
I don’t have that computation. It could be a mistake which we have made 
in our computations. The volumes of gas in the line are, I am quite sure, 
correct, whereas the h. p. requirements indicated at the station could be 
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in error because the quantity of gas shown at the station box in the amount 
of 351 — approximately 351 million, is apparently — just one minute. No, 

I see now. I believe, Mr. Leventhal, the answer to the question is, the 
26-inch pipeline, which is parallel with the 24-inch line, is permitted to 
flow gas from Station 16 to Station 18, which is a continuous loop there, 
by-passing Station 17, and none of the gas is being compressed at that 
point so that the h. p. would be only that required to handle 350 million 

1877 feet of gas. You know just east of that point there is 153 million 
feet of gas removed from the line to the Ohio Fuel Gas Company, be¬ 
tween Station 17 and 18. 

Q. Would you restate your explanation, please ? 

MR. HARGROVE: Let him read it back. 

(Answer read.) 

THE WITNESS: I would also like to point out, Mr. Leventhal, 
that at the pipeline of Station 17 — at the pipeline, those circles which have 
to do with pressure conditions, you will note one on the left side of your 
map, which is the suction pressure to the station — 

BY MR. LEVENTHAL: 

Q. Wait a minute. A. That is 652 pounds. 

Q. Hold it a minute, Mr. Goodrich. The little loop thing, 652? 

A. 652, which is the suction pressure to the station. Just to the 
right of that is another loop which says 776 pounds. That is the discharge 
pressure of the station on the 24-inch line. Just above that loop there is 
another one saying 652 pounds, which is the pressure on the 26-inch line, 
at that point, indicating that it is being by-passed. Gas is being by-passed 
at suction pressure at that station. 

PRESIDING EXAMINER: On the 26-inch line? 

THE WITNESS: Yes, sir, on the 26-inch line. 

1878 PRESIDING EXAMINER: That happens at other points on the sys¬ 
tem. For example, turn to Station 21(a) at Connellsville, 26-inch line 
by-passes there, does it not ? 

THE WITNESS: 21 — 

PRESIDING EXAMINER: (a). 
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THE WITNESS: Not the 26-inch, but the 30-inch. 

PRESIDING EXAMINER: 30-inch I meant to say. I misspoke. 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: There are other illustrations at some other 
points. In other words, that is a matter of correct reading of the exhibit, 
isn’t it? 

THE WITNESS: Yes, sir. 

1879 BY MR. LEVENTHAL: 

Q. Now is it the correct reading of the exhibit that the 153 
million feet of gas delivered to the Ohio Fuel Gas Company downstream 
from Station 17, or between 17 and 18, comes off the 26-inch line? 

A. Not necessarily. It could come from either. There is suf¬ 
ficient pressure in either line to meet our requirements at that point. 

For clarity we did not connect the two lines together. If you look over 
east of Station 20, between Station 20 and 21, there are innumerable take¬ 
off points, none of which are tied to both lines, or any of the three lines 
in that area. 

Q. Would a similar method of by-passing which you have just de¬ 
scribed for Exhibit 8 — is that shown for Exhibit 7 in connection with 
the same station, from 16 to 18? A. No, it is not. The quantity of gas 
being transported in the lines there is a total of 734 million, and we show 
compressing, 734 million at that point. 

MR. KAPLAN: Mr. Examiner, I wonder if the reporter would read 
Mr. Leventhal's question again? 

(Question read.) 

BY MR. LEVENTHAL: 

Q. Is there a reason why that method of by-passing could not be 
used before conversion ? A. The quantity of gas handled in the three 
lines required compression at that point whereas on Exhibit 8 we have 
withdrawn 200 million feet of gas, approximately, from the require¬ 
ments to be handled by a 26 and 24 inch line. 

1880 Q. Would it not be possible that the 600 pounds pressure, which 
is indicated in the 26 inch line, at the inlet, I should say, at the inlet 
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of the 26 inch line, as indicated by the; circled figure immediately below 
Station 17, on Exhibit 7, do you see the reference, Mr. Goodrich? 

A. In Exhibit 7 ? 

Q. Exhibit 7, I beg your pardon. That is, Exhibit 7 has Station 
17 and then down a little bit from the inch systems there is this diagram 
of the 16 inch line, and you have an inlet pressure of 600 ? 

A. That is right. 

Q. And wouldn't that be sufficient to permit the by-passing on the 
26-inch line of the 153 million feet involved ? A. I don’t know. I 
don't assume it wouldn't be or we wouldn't be showing the requirements of 
39HP required. 

Q. Wouldn't be showing what ? A. The 39 hundred HP. 

MR. HARGROVE: I beg your pardon, Mr. Goodrich. Are you 
looking at the station — 

MR. LEVENTHAL: I am talking about Exhibit 7. 

THE WITNESS: Excuse me. Am I on the wrong exhibit? 

PRESIDING EXAMINER: Read the question, please, again. 

THE WITNESS: I have got it in mind, Mr. Examiner. 

1881 The 600 pound inlet pressure at Station 17 on Exhibit 7, apparently 
is not sufficient to permit us to deliver gases at that point in quantities 
that are being handled in the three pipe; lines, to require us to show a 
HP requirement of 11, 760 HP at Station 17. Otherwise we certainly 
wouldn't be running those units, just to pay a power bill. 

BY MR LEVENTHAL: 

Q. But between Station 17 and Station 18 your only delivery is 
this delivery of 153 million feet to Ohio Fuel Gas Company — 

PRESIDING EXAMINER: That is argumentative. We are not 
going down this line and look at the suction pressure and output pressure, 
and double-check every one of these. We are just not going to do it. 

MR. LEVENTHAL: We have no intention of that, Mr. Examiner. 

PRESIDING EXAMINER: That is what you are doing here. Just 
because you thought you had an error in 8 you are back on 7. He has 
answered your question. This exhibit shows that they pump additional 
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gas, additional volumes are put out from that point. 

The mere fact it goes off at one point has no bearing on it and we 
are not going to double-check this exhibit on that basis. If you have 
got something that you want to confront him with that is one thing, but to 
take this line all the way back on Exhibit 7 and Exhibit 8 and say, "Now 
inlet pressure is so much, suction side so much, outlet side is so much, 
is that so, is that right?", or something like that, we are just not going 

1882 to do it. 

MR. LEVENTHAL: Mr. Examiner, I have only made this point a- 
bout one statement where I believe there still is an error and I made the 
inquiry with respect to the computation of cost after conversion believing 
they were too low. The nature of Mr. Goodrich’s response is to suggest 
that the costs before conversion are too high, and I am now pressing that 
line. 

MR. HARGROVE: That is not the nature of his response at all. 

MR. LEVENTHAL: As suggested to me. I didn't mean it was 
suggested to you. It was suggested to me. 

PRESIDING EXAMINER: We are not going into that. 

Exhibit 7 represents the engineering which has already been ap¬ 
proved by this Commission. We are not going into checking Exhibit 7. 
There isn't any sense in it. Now if you have got an error, show him why 
it is an error and if you haven't, let's go ahead. He has already shown you 
that your reading of the map, reading of the diagram, the flow chart, was 
erroneous and he pointed out why it is right. We around here happen to 
know a little bit about it, too; we have been doing it for years, so we are 
not going back into Exhibit 7, which is a flow chart of the system as now 
approved by this Commission and ask him is it wrong. 

1883 We are just not going to do it. It is crazy to think of it. 

MR. LEVENTHAL: I didn't mean to state it was wrong. What 
I meant to state was — 

PRESIDING EXAMINER: I don't know what you meant to say. Go 
to your next question which has some juice in it and not go back to Ex¬ 
hibit 7. 
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MR. LEVENTHAL: I believe there is an economy that can be made 
without conversion and in that event the saving is not due to conversion. 

PRESIDING EXAMINER: We are not going to retry the last cer¬ 
tificate case that is Exhibit 7. Exhibit 7 reflects the status of this line 
when the Commission last certificated it. It would be crazy. What do 
we do about it? 

MR. LEVENTHAL: I will take an exception on the ground that the 
line of proof, if explored — if you will permit me to explore it — 

PRESIDING EXAMINER: You are not exploring anything. He 
asked him if it is right and he says yes, evidently it is. I waited until 
his answer to show you. We are not going to go any further unless you 
want to put on a witness with the engineering computations, using the 
Weymouth formula or Panhandle formula or whatever formula he used to 
show these computations are wrong. If they are, they are already ap¬ 
proved by the Commission. 

1884 Exhibit 7 was before the Commission the last time this company 
was certificated. 

MR. LEVENTHAL: I want to conclude my offer so the record will 
be clear. 

PRESIDING EXAMINER: Go ahead. It will take up that much more 
time. It really isn't necessary. 

MR. LEVENTHAL: The explanation given by the Witness would 
show that the saving is not a saving due to conversion, but a saving that 
is possible on the system, in the absence of conversion. 

PRESIDING EXAMINER: You put your witness on and when you 
present that proof by the witness, you can get it in. Until you do, your 
mere talking about it isn’t going to mean a thing. You can threaten to 
do all sorts of things, but you put a witness on and prove that by some 
formula and we will accept the evidence. You haven't got an offer of 
proof, you have got a failure of proof. That is what you have got. 

MR. CHAPMAN: Would this be a good time to adjourn, Mr. 
Woodall ? 

PRESIDING EXAMINER: I don't know. 
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MR. LEVENTHAL: I am going now to an exhibit which will take 
a certain amount of time. 

PRESIDING EXAMINER: It is beyond 4:30. We will recess until 
tomorrow morning. 
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1887 MR. LEVENTHAL: Mr. Examiner, I would like to have marked for 
identification an exhibit which will be proposed in evidence in due course, 
and copies of which were given to Mr. Goodrich on Saturday, January 22, 
the day after it was indicated that he would in all probability be a witness 
in this case. 

PRESIDING EXAMINER: The next exhibit number is Exhibit 62. 

(THE DOCUMENT REFERRED TO WAS MARKED EXHIBIT NO. 62 
FOR IDENTIFICATION.) 

PRESIDING EXAMINER: All right. Let's proceed. 

CROSS EXAMINATION (Resumed.) 

BY MR. LEVENTHAL: 

Q. Mr. Goodrich, I direct your attention to page 3 of this exhibit 
No. —what is the exhibit number? 

PRESIDING EXAMINER: The next number is 62. This is identified 

as 62. 

1888 BY MR. LEVENTHAL: 

Q. — 62 for identification, and ask you whether the last two columns 
in this table accurately reflect the decreases in operating expenses due to 
transfer of the Little Big Inch and the increases in operating expenses due 
to the addition of new facilities, with the itemization shown here according 
to your total figures as shown in Exhibit 11. 

MR. HARGROVE: I object, Mr. Examiner. This is not our exhibit. 
We did not prepare those two columns, and I don't know of any basis 
on which a set of figures prepared by someone who is not even identified 
on the record can be handed to someone and asked if they are correct 
when they are the subject of computation by other parties. 

We are not responsible for it, don't sponsor it and are not putting 
it in the record. If Mr. Leventhal wants to qualify this exhibit, he will 
have to put his own man on for that. 

PRESIDING EXAMINER: That certainly would be the regular course. 

MR. HARGROVE: We will be glad to state which of the figures on 
this exhibit came from Mr. Goodrich, but beyond that we are not respon¬ 
sible for it or anything else. If the figures were actually copied from 
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Mr. Goodrich's statement, we will be glad to make a statement as to those 
figures. We object to figures developed by others. 

1889 MR. LEVENTHAL: I can go through them one by one. I was trying 
to save time. Perhaps that would be the more orderly way. I will with¬ 
draw that question. 

PRESIDING EXAMINER: First of all, who prepared this exhibit? 

MR. LEVENTHAL: Mr. Seymour prepared it from the working 
papers. 

PRESIDING EXAMINER: Why doesn’t he qualify the exhibit? 

MR. LEVENTHAL: I will introduce it through him, but I have 
questions to ask Mr. Goodrich about it to authenticate it and to indicate 
and to comment upon the figures that are shown on here. 

MR. HARGROVE: Mr. Examiner, I don't know — 

MR. LEVENTHAL: If you wish to have Mr. Seymour put it in now 
and cross examine Mr. Goodrich later about it, that would be perfectly 
appropriate, but it is really the kind of detail on Exhibit 11 which perhaps 
Texas Eastern should have prepared itself and indicate the savings and 
increases and decreases in cost of fexpenses are. 

PRESIDING EXAMINER: What Mr. Goodrich should have done has 
nothing to do with the case. The truth is you are introducing an exhibit. 

MR. HARGROVE: Mr. Goodrich is not subject to cross examination 
on an exhibit to be introduced by another party. 

PRESIDING EXAMINER: Of course not. It is exactly the hind part 

1890 before. This is not cross examination now. This is adopting Mr. 
Goodrich as your witness without saying so. He didn't prepare the exhibit, 
so period. That is the end of it. This is direct examination of Mr. Good¬ 
rich by you, an attempted direct examination by you of an exhibit prepared 
by somebody else for you. 

If that isn't screwy, I don't know what is. We will run out of adjec¬ 
tives here some day and get back into Army-ese. 

MR. LEVENTHAL: I will be glad to go through this item by item. 

PRESIDING EXAMINER: It seems to me the channels of ordinary 
practice of law are so simple, why do we have to constantly every day 
of the world be in this kind of tangle. Practically everything we take up 
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is hind part before. Can't we for God's sake get our noses set in the right 
direction and proceed in an orderly, normal manner in the practice of law? 
You are cross examining this witness on his direct case. Please pro¬ 
ceed. 

BY MR. LEVENTHAL: 

Q. Mr. Goodrich, for purposes of the computations in Exhibit 11, 
how much did you estimate, if you will, by refreshing your recollection, 
would be saved in the item of labor cost on mains operation by withdrawing 
the Little Inch Line? 

MR. HARGROVE: If it is agreeable, he can make a statement as to 
1891 which figures came from Mr. Goodrich and verifying those. 

MR. LEVENTHAL: Now you have told me I have to do it item by 
item. I will do it that way. 

PRESIDING EXAMINER: At any rate, cross examine the witness 
on his direct case. That is what you are here for, 

MR. LEVENTHAL: I will be glad to do it that way. 

THE WITNESS: The reduction in this item of expense, mains labor, 
due to the transfer or withdrawal of the Little Inch Line from the gas opera¬ 
tions, we estimated at a total of $139, 500. 

PRESIDING EXAMINER: Where is that, please? Where does it come 
from in Exhibit 11? 

THE WITNESS: That is not in Exhibit 11, Mr. Examiner. Exhibit 11 
is a summary of all the figures. 

PRESIDING EXAMINER: Where does it relate to Exhibit 11? 

THE WITNESS: It relates to Line 8, the derivation of the figure of 
$542,400. 

PRESIDING EXAMINER: I didn't hear the line — 

THE WITNESS: Line 8. 

PRESIDING EXAMINER: Of — 

THE WITNESS: Of Exhibit 11, page 2 of 6. 

PRESIDING EXAMINER: That reads Mains Operation — Labor, and 
you have the figure of 12, 600. 
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MR. LEVENTHAL: 12, 600 before conversion on page 2 and after 

1892 conversion, 542,400. 

PRESIDING EXAMINER: That is on page 6, of 6. 

MR. LEVENTHAL: Also line 8. 

PRESIDING EXAMINER: All right. Now what is your answer ? Is 
it the difference of those figures ? 

THE WITNESS: No, sir. Because our Exhibit 11 is prepared as 
net figures, not as total figures in the manner that this question was asked, 
so that we netted out the decrease on the 20-inch line and the increase on 
the new facilities, and that is the figure that makes up the number shown 
opposite line 8 for the 3 years. 

PRESIDING EXAMINER: Gross decrease is how much? 

THE WITNESS: The gross decrease for this particular item is 
$139,500. 

BY MR. LEVENTHAL: 

Q. Mr. Goodrich, the gross increase due to the addition of new 
facilities — what is that figure for this item of expense? A. For this 
same item that gross increase of $69, 300. 

Q. How much of that item is due to the addition of the south Louis¬ 
iana line, and how much of that item is due to the changes made in the Kos¬ 
ciusko Line? A. I do not have the totals in that manner. 

Q. Can you not tell me on the basis of your recollection, the basis 
of your working sheets, what that answer is? A. I never broke it down. 

1893 The computations are in the work papers, but I didn't total them up. 

Q. Well, your working papers enabled you to make that computation? 

A. Yes, they do, but I didn’t do it. 

Q. Would you look at your working papers and advise us how much of 
that is on the south Louisiana line and how much is on the Kosciusko Line? 

MR. HARGROVE: Mr. Examiner, I don't believe the Witness should 
be asked to make computations on the stand for the purpose of qualifying 
an exhibit which he did not prepare. If the computations can be made, 

Mr. Leventhal is at perfect liberty to make them and put them in through 
his own witness, not to ask this witness to make computations. 
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PRESIDING EXAMINER: That is correct. I observe that getting 
the gross figures increase and decrease and applying it to these figures 
that they check out. That is probing this witness' testimony. If you want 
to put in additional testimony than that which they think was necessary 
to prove the case, you do it. This is not an unknown attempt around here. 
We have had a lot of people attempt to do it this way because it is quite a 
bit less responsibility. In fact there are members of the Staff that have 
tried to do it this way — not present. 

MR. KAPLAN: Thank you, Mr. Examiner. 

MR. HARGROVE: Mr. Examiner, once again, we will be glad to 

1894 state which of these figures actually come from Mr. Goodrich’s 
work paper which we can do in a matter of a couple of minutes. As to 
those figures, we are happy to state they came from Mr. Goodrich's work 
papers; as far as we are concerned they are accurate and correct. 

As far as the rest of the figures are concerned, we will object to 
each and every one that are not actually written down in his work papers. 

PRESIDING EXAMINER: I am not going to bring the phase of the work 
papers to this record. I have told you that already. There isn't any 
reason why the question j ust asked him could not have been asked the 
first time he cross examined this man and if he didn't have the computa¬ 
tion and decided it was important he could have come back in 15 minutes 
and given them to us. 

He didn't see fit to ask then. He wanted to do it his way, so he spent 
3 hours finding out what the working papers were. Now he has spent 2 or 
3 weeks studying them and now he hasn't got his own exhibit and his own 
man to testify to them. We are not going to start now having him make all 
the computations in the world, just to break these figures down. 

You have used this other method. Now you play it. You cross 
examined at that time and you could have asked the exact question you asked 

a minute ago. It would have been proper at that time. That is, what is the 

1895 

difference. The gross decrease is 139 something and the gross increase is 
something else, and the difference is 70, 200, and that checks out with the 
exhibit. 
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All right. Now you want to know, of the net or of the gross — it 
doesn’t matter which — which part of the gross decrease and which part of 
the gross increase and which part of the net is applied to two different 
segments of line. You could have asked every bit of that that very day. 

MR. LEVENTHAL: Mr. Examiner, as far as the phase is concerned, 
I didn’t know then that these were the questions I wanted to ask. It is 
only after study that I know exactly what I want to ask this witness. 

I propose to test the accuracy and the credit to be given to his state¬ 
ments as to the gross decreases and the gross increases, and I propose 
to test that by showing that they led to an incorrect result. 

I mean that is my general purpose. Mr. Goodrich is well aware of 
what my purpose is, and how it works out, and I can only do that by going 
at it each item by item to find out what the basis of it is, in order that I 
may show that the figures are erroneous. That is my purpose. Now I 
will ask this question: 

BY MR. LEVENTHAL: 

Q. Mr. Goodrich, this figure for $69,300 as the increase due to 
the addition of new facilities, how did you derive that figure? 

1896 MR. HARGROVE: Where is that figure now? 

MR. LEVENTHAL: He just testified to it. 

MR. HARGROVE: I have got it. 

THE WITNESS: I took the pipe line system as it existed after con¬ 
version, with all of the lines in service, or rather all the new lines being 
installed, used by unit costs to determine the total cost of operation and 
maintenance for pipe lines and allocated that total cost to labor, supplies 
and expenses, and maps and records, by percentages developed from 
the base year for 1954. 

BY MR. LEVENTHAL: 

Q. You allocated them to the items, mains, operations and labor, 
which is line 8 — we will get these by lines, if that is convenient — what 
was the other item? A. Supplies and expenses and maps and records. 

Q. Mains, operations, supplies and expenses. A. Mains, opera¬ 
tions, supplies and expenses. 
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Q. That is line 11, and what is the other one as shown on this line 
14, is that correct, on your Exhibit 11? A. Line 14, that is right, trans¬ 
mission maps and records. 

Q. Mr. Goodrich, would you state what the total figure was you allo¬ 
cated and what the amounts allocated to each of these were ? A. Total 
figure which I allocated was $268, 599, of which $69,300 was allocated to 

1897 labor — mains labor, $57,300 to operation — mains, operation, sup¬ 
plies and expenses, and $17, 500 to transmission maps and records. The 
remainder of the total of $268, 500 was allocated to maintenance items. 

Q. Would you state which those maintenance items were and would 
you please refer to the lines in Exhibit 11 so that I can -- A. I am look¬ 
ing at your figures, too, and they don't have any lines or anything on them. 

1898 Q. No. You can find the account number by the lines in Exhibit 11. 

A. What was the last question? (Question read.) 

Q. --so that I can relate them to your exhibit. A. All right. 

The remaining dollars which were allocated to maintenance items total 
$124, 400. Those were allocated to transmission mains, which is line 29, 
in the amount of $77, 600. Other structures, line 28 — other structures, 
line 28, in the amount of $14, 000. Line 32, other equipment, in the amount 
of $32, 800. 

MR. CHAPMAN: Line 2? 

THE WITNESS: 32. 

PRESIDING EXAMINER: That gives you 120,000-something. 

THE WITNESS: $124,400, total; total of those last three items. 

BY MR. LEVENTHAL: 

Q. This item for other structures, wasn't this a mains computation 
that you had made of how much it would cost to keep up the mains ? How 
would the other structures get into it? With what kind of structures are 
those — A. I understood the question, Mr. Leventhal, what I did with the 
rest of the $268, 000. 

Q. Let me ask you a further question to clarify my mind. This 
$268,000 figure, what was that calculation on? A. It was a calculation 
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1899 of the increase in expenses, increase in expenses due to construc¬ 
tion of new facilities — pipelines, transmission mains, and the total — 

Q. These are pipeline facilities, aren't they? I am correct in that? 

A. What? 

Q. This item of $268,000 refers to pipelines? A. No, sir. I gave 
you the allocation from that figure which went to pipelines and went to sup¬ 
plies and expenses, and went to other structures and went to other equip¬ 
ment, both operation and maintenance. The $268, 800 is a total — $268, 500, 
is a total of operation and maintenance derived by the method which we 
used, and that had to be broken down between those other elements to 
get the allocations which I have read into the record. 

Q. Are these structures you refer to, are they structures other than 
compressor station structures? A. Yes, sir. 

Q. What would those be in fact? 

MR. HARGROVE: I believe that is already on the record in Mr. 
Chapman's, cross examination of this witness as to what these structures 
consist of, in some detail. 

MR. CHAPMAN: You mean petroleum pipeline structures? 

MR. HARGROVE: No, compression stations, other structures on 
the pipeline; the gas pipeline. 

1900 MR. CHAPMAN: I don't think I cross examined in detail at least on 
that. 

MR. HARGROVE: I believe when you were going down the list of what 
is built at each station, etc., comparing one station to another, that there 
was considerable detail. 

PRESIDING EXAMINER: I can tell you from memory what they are 
and I am just a listener, too. 

THE WITNESS: I have a list that I would like to use, Mr. Examiner, if 
I can find it in just a moment. 

PRESIDING EXAMINER: All right. 

THE WITNESS: The other structures which are included in our, or 
rather in the Federal Power Commission system of accounting, consists 
of such things as office buildings, division office buildings, garages, cot¬ 
tages for employees, tool sheds, laboratories, warehouses, improvements 
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to grounds, station grounds — not stations grounds, but Federal property 
which we have along the pipelines, roadways, access roadways, walks, 
fences, gates, cattle guards, pipe racks. 

BY MR. LEVENTHAL: 

Q. That is sufficient for my purposes. A. I am not through, if 
you want them. Is that enough? 

Q. May I ask whether all of these structures relate to structures 
which Texas Eastern will be or is proposing to construct along the South 
Louisiana line? A. Some of all of these will be constructed, yes, sir. 

1901 Q. Would you repeat that in some of all of these? A. Some of all 
of the different kind of other structures set up by the accounting system on 
this pipeline, we will construct some probably of each kind. 

Q. I see. But all of the items that you referred to in this figure, 

$14, 000, would be structures that would be construction on the South 
Louisiana line, is that correct? A. Let me check that. It may be. Yes, 
sir, that is right. They would be related to the South Louisiana line. 

Q. For the purpose of saving time, in accordance with the sugges¬ 
tion of Mr. Hargrove, I would ask you if you will identify for me those 
figures on Table "A" which you recognize as being the figures which you 
have calculated for the items involved? A. In the further interest of 
saving time, it would be simpler to identify those which I didn't. 

Q. Which you did not? All right. A. Which did not come from 
my papers, and I will make the statement that on Table "A", the figures 
which I do not mention did come from my work papers and have been checked 
and verified as correct from my work papers. 

Q. Fine. A. In the fourth column headed "Decrease due to transfer 
of Little-Big Inch Line, " the fifth figure down the column did not come 
1902* r ° m my WOr ^ P a P ers s although the elements to produce that figure did. 

We just never totalled it up. Do you want me to read the figure, Mr. Leven- 
thal? 

Q. Yes, please do. I think that would be well to read the figures. 

A. The figure of $4, 525,700 did not come from my work papers. Two 
lines further down, the figure, $5, 611,300, did not come from my work 
papers. 
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The next line, the figure of $315,200, did not come from my work 
papers. 

MR. CHAPMAN: May I ask a question for clarification? That they 
didn't come from your work papers does not imply that the basic figures 
which make these figures do come from your work paper? 

THE WITNESS: That is what I said. 

MR. CHAPMAN: In other words, these are computations in addition 
to the ones you made ? 

THE WITNESS: I thought I said that. 

MR. CHAPMAN: You said it with reference to the four million figure. 

I didn’t know whether it was applied here. 

THE WITNESS: I didn't make the computations which are made here. 

I don't have that similar figure in my work papers. 

The next line, the figure in the amount of $5, 296,100, dropping down 
the column to the third from the last figure in the amount of $5,952, 900; 
the next line, $315, 200, and the last line, $6, 268,100. 

1903 In the next column, the last column on the page, titled "Increase due 
to addition of new facilities," the figures at the corresponding lines on this 
exhibit in the amount of $1,388, 400, $2,247,700, $911,800, $1,335,900, 
$1,788,000, $911,800, and the last figure, $2,699,800. 

BY MR. LE VENT HAL: 

Q. Mr. Goodrich, if we leave out of consideration those of these 
figures which are additions — represent here additions of the figures pre¬ 
viously shown in the same exhibit — if we leave out of the question, in other 
words, the $5,000,000 and $6, 000, 000 figures in line 4, and the correspond¬ 
ing figures opposite them in line 5 — column 5, I should say; I said line 5, 

I meant column 4 and column 5 — it appears that there are two of the de¬ 
tailed lines which you do not recognize — where the figure does not come 
from your working papers. If this is a correct restatement of what you 
just said, one is compressor stations, supplies and expenses, and one is 
gas used for fuel, which figure in turn appears in two different places 
in the exhibit, is that correct? A. I think that would be correct, yes, 
sir. And there is one other line, in the next to last line on the page. 
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Q. Yes. That is the same figure, of gas used for fuel. Now, Mr. 
Goodrich, would you turn to Table "B", which is page 4? That has already 
been covered. I beg your pardon. A. There are some figures on this 
page which did not come from my work papers. 

1904 Q. Then perhaps would it be well for us to proceed methodically. I 
may be missing something. Go ahead. A. In the first column entitled 
"Total," the figure of $356, 911, and the total — well, and the figure, 

$1, 388,400, and then two lines down, the figure $2, 247,700, and the last 
line on the page, $2, 699, 800; in the first column — 

Q. Is it accurate to say the figures in the second column marked as 
"Directly from Goodrich" all do come from your work papers? A. Yes, 
sir. In the third column, the two figures in the third column did not 
come from my work papers. 

Q. All right. Will you do the same thing with Table "C", page 5? 

A. Table "C", if it wouldn't confuse things, it would be easier to reverse 
it and read the figures which did come from my work papers. 

Q. Fine. However you wish. A. In the first column, the figure 
$69,300, $57,300, $17,500, $14,000, $77,600, and $32, 800. 

Q. So that here again — A. Those figures appeared in my work 
papers, as such. The next column, of course — all of the figures in 
the next column came directly from my work papers. 

1905 MR. HARGROVE: Is that the column headed "Directly from Good¬ 
rich"? 

THE WITNESS: Yes, sir. There are no other figures on this page. 
Table "C", which came from my work papers. 

BY MR. LEVENTHAL: 

Q. Please do the same thing for Table "D" on page 6. A. Table 
"D" on page 6, there is only one figure which came from my work papers 
and that is in the column headed "Directly from Goodrich, " and in the 
amount of $264,900. 

Q. Mr. Goodrich, reverting to Table "C", page 5 of this Exhibit 
62 for identification, do the figures in column 2, headed "Directly from 
Goodrich, " do they accurately set forth your estimate of the increases 
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in operating expenses which will be experienced by Texas Eastern Trans¬ 
mission, due to the addition of the South Louisiana line for the items con¬ 
cerned, of course? 

To restate it more simply, are these accurate, as showing the in¬ 
creases due to the South Louisiana line for those items? A. Again, 
we did not break it down between South Louisiana line and any other — and 
the Kosciusko line or anything else. In arriving at the figures, you can 
associate certain costs with certain pieces of property from any work 
papers. I did not investigate that matter in looking over these figures 
in this exhibit, since that was not the approach we used. We used the net 
figures for our exhibits. 

MR. HARGROVE: Does your answer mean that you just don’t know 
1906 with respect to those figures as shown there? 

THE WITNESS: I just don't have any opinion about it. 

MR. HARGROVE: That is what I wanted to find out. 

THE WITNESS: — since we didn’t work it particularly that way. 

PRESIDING EXAMINER: There is a possibility of confusion. When 
you first gave those figures you spoke of column 1. You said those figures 
came from your work papers. That means the figure camefrom there 
but it didn't necessarily come out of any allocation to the South Louisiana 
line, is that right? 

T HE WITNESS: That is right. We made no allocations as such, 

Mr. Examiner. 

PRESIDING EXAMINER: In other words, what you really have said 
in net effect is that the figures that are shown directly from Goodrich are 
the only figures on that page that came from your work sheets. The fact 
that there happened to be other figures of the same amount in some other 
column doesn't make them from your work papers because otherwise it 
would mean that they came from that position in the work papers. 

THE WITNESS: That is a distinction that I was trying to draw. 

MR. CHAPMAN: May I ask question for clarification? Maybe I 
misunderstood you, but I understood before that the figures that didn't 
come from you had their basis in your work sheets. 
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1907 THE WITNESS: Some of them do. I don't know about all of them. I 
didn't check them. I was not interested in figures that didn't come from 
my work papers. 

MR. HARGROVE: We just don’t know, Mr. Chapman. 

BY MR. LEVENTHAL: 

Q. Mr. Goodrich, the figures that appear in Table "C", page 5 of 
this exhibit, as they appear in your work papers, are they all — do they 
all relate to increased expenses which you will in fact, or which you proj¬ 
ect in fact to be materializing on the South Louisiana line? A. Well, 
not — you have to be all-inclusive when you say the South Louisiana 
line, because there are approximately 100 miles of pipeline to be con¬ 
structed in addition to the so-called South Louisiana line, and these figures 
and costs which we have been referring to include all of the pipeline addi¬ 
tions. 

Q. Where are those pipeline additions? A. Most of them are in the 
Beaumont area of Texas. 

Q. Will they be attached to the South Louisiana line, Mr. Goodrich? 

A. No. They will probably be — well, at some point they would be, yes, 
because the gas would flow to them. 

Q. Confining the South Louisiana line that way then — 

PRESIDING EXAMINER: That isn’t the way it is, so don't define 
it that way. The South Louisiana line has been well defined in the case and 

1908 is not defined so as to include this hundred miles. If you want your 
witness to define it that way, that is something else. 

BY MR. LEVENTHAL: 

Q„ Let me restate the question then: Are all of the figures in column 
2 on Table "C", do they all relate to expenses which Texas Eastern esti¬ 
mates will be incurred in connection with the construction of the South Louis¬ 
iana line, and this approximately 100 other miles of pipeline which you have 
just described? 

PRESIDING EXAMINER: Actually all that is asking him to say exactly 
what he has said and that is all of the pipeline construction that is to be 
made under the alternate proposal here is included in these figures; is 
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that right? That is all he has said. That is exactly what you are asking 
him to say over again. 

MR. HARGROVE: I don't quite get the question either. Are you 
asking him whether there has been an allocation to those lines, these 
figures allocated to that line. 

PRESIDING EXAMINER: He said he had not. 

MR. HARGROVE: I don't get the sense. 

MR. LEVENTHAL: Was the Examiner correct in his statement? 

If so, I don't have to proceed any further. 

THE WITNESS: Maybe I can try to clear it up. I am not trying to 
confuse you. The Exhibit 11, or rather in my work papers, on the increase 
1909 due to construction of new facilities, particularly pipelines, these 
dollars do relate to all the new pipelines which we propose to construct 
as a result of this re-arrangement of the system. 

BY MR. LEVENTHAL: 

Q. They don’t relate to anything else, do they? A. I didn't say 
they did. 

Q. You didn't say that. I just wanted to clarify that. Mr. Goodrich, 
what do your working papers show with respect to — I don't mean what your 
■working papers show — what are the facts as reflected in Exhibit 11 as to 
the decrease in the itemization for — in the item of compression station, 
supplies and expenses, due to the withdrawal of the Little Big Inch? What 
is the amount or what are the elements that would make up the decrease 
in expenses for that item due to the withdrawal of the Little Big Inch? 

A. That would be line 12 on Exhibit 11? 

Q. Line 12 of Exhibit 11. Well, let me clarify that for the record. 
Mr. Goodrich, Exhibit 11, line 12 - 

MR. KAPLAN: What page? 

MR. LEVENTHAL: I will be with you in a minute, please. 

BY MR. LEVENTHAL: 

Q. — for the year 1958, shows on page 2 for the item, compressor 
station, supplies and expenses, the figure of $11,125,700, and the same 
item on page 6 is $7, 988,400. That means there is a net decrease of 
$3,137,300. Now, how did you arrive at that net decrease, Mr. Goodrich? 
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1910 PRESIDING EXAMINER: I would like to point out right on this place 
in the record, this is perfectly straight cross examination and could have 
been done the minute you had the witness. There is nothing tricky about 
asking him how do you get something. You actually asked about those 
very lines and I can show you here where the specific question was asked, 
"What work papers, what did you do?", but it didn't come down to how did 
you get something, which you are now doing. 

THE WITNESS: Is there a question pending? 

MR. HARGROVE: Yes. 

THE WITNESS: I think I have got it in mind. I didn't know whether I 
was holding it up or not. 

The procedure which we used in determining the decrease in expenses 
of this line 12 of Exhibit 11, which relates to compressor station operations, 
was to detail the compressor stations in operation prior to the removal 
with the number of units in those stations, and after conversion, show 
the number of stations, again with the number of units in them, subtracting 
the two we got a net change in the total number of units and the stations, and 
applied the unit costs, which we developed for the various kind of compressor 
equipment to the units which were --to the stations and the units --to the 
change in the station and the units as a result of this computation, and in 

1911 addition, I am only speaking of supplies and expense item at the 
moment. Then we computed — 

BY MR. LEVENTHAL: 

Q. You mean when you say "supplies and expenses," you mean the 
supplies and expenses component of the entire account? A. Yes. That is 
what I had in mind. That is apercentage figure of these other expenses. 

We had to determine the other expenses first, the direct operating and 
maintenance expenses in order to determine the supplies expenses. Then 
the gas — fuel gas — 

Q. You had to figure separately for that component as to what the 
changes were? A. Yes. That total is $120,200. 

Q. $120, 200, is that correct? A. Just one minute. The supplies 
and expense component is $64, 600, which is the decrease in expenses due 
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to rearrangement of the facilities. That was subtracted from the before 
conversion component of this line 12 to arrive at the costs existing after 
the re-arrangement. 

Q. And is that in your data shown as a reduction due to withdrawal 
of certain stations and an increase — reduction due to withdrawal of cer¬ 
tain facilities and increase due to addition of other facilities? You gave 
me a net decrease? A. No, I just gave you a decrease. 

1912 Q. Gross decrease due to withdrawal? A. That is the way we 
interpret it, yes, sir. 

Q. And.is there an increase that has to be taken into account? 

A. Yes, sir. 

Q. What is that increase? A. The increase due to addition of 
some stations and different kind of horsepower for this component of 
supplies and expenses is $120, 600, which in effect is an increase of 
$56,000 netted out. 

Q. Proceed. A. The other element or one of the other elements 
of this line 12 is compressor station fuel. 

Q. Does that mean gas fuel? A. Yes, sir. 

Q. Gas for fuel? A. Yes, sir. And the requirements for fuel gas 
were determined on a system-wide basis, relating to the gas balances 
which were forecast for the three years in question, and using the percent¬ 
ages which I believe Mr. Ball testified to in his testimony, were determined 
some volumes which were given to the gas supply department, who priced 
them out for the three or four years and that is the figure which we used 
in our compressor station supplies and expense item. That fuel was de¬ 
ducted at a later place on Exhibit 11, and does not appear in the total 
figures, since it is a wash-out. Yet, the price of the fuel is included in 
the cost of purchase gas in the cost of service exhibit. 

1913 Q. Will you give us again the decrease and the increase due to that 
item, and the net? A. I don't have any decrease. Let me see if I do. 

I don't think I have a decrease or increase since it was strictly on a system- 
wide basis on the amount of gas handled, and therefore you didn't have to 
go through those mechanics. 
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Q. Do you have the figures in terms of gas, both before conversion and 
after conversion, Mcf ? A. I think so. For the three years? 

Q. Just for 1958. A. For 1958, on a 15.025 pressure base, the 
estimated volume was 8,099,757, Mcf. That is before conversion. After 
conversion for the year 1958, on the same pressure base, the estimated 
fuel requirements were 11, 676, 274 Mcf. 

Q. Now, Mr. Goodrich, didn't you also make computations as to this 
item, gas for fuel, on a station-by-station basis? A. Yes, sir. We cer¬ 
tainly did that and we had to do it in order to determine the horsepower 
requirements in the flow state, but after that was determined we went to 
our consistent basis of estimating fuel on a system-wide basis. In order 
to make the flow study we have to guess at how much fuel we are carry¬ 
ing up there. 

Q. That is, the flow chart shows gas consumed as fuel at each sta¬ 
tion, according to your analysis on the peak day, is that correct? A. Yes, 
but I am not referring to peak day analysis. I am referring to the individual 
flow studies which were made by years, related to the gas balance, which 
were projected for the years 1957, 1958 and 1959. 

1915 Q. You built those up station by station? A. We didn’t physically 
build them up station by station. We took the system, I believe in this 
particular case — it has been some time since I thought about it — we 
took the fuel requirements of the system from actual experience, related to 
a similar volume of gas being transported in the system. 

That we used for the purpose of making the flow study. Then we threw 
that number away, and used the figure which was determined by the percen¬ 
tage of fuel to the total system — total amount of gas handled in the system 
— as described by Mr. Ball, I forget the percentage exactly, to the gas 
balance to get the total amount of fuel which was priced out. 

Q. That is true both before and after conversion? A. Before and 
after, the same way. 

Q. Did you make a calculation of the amount of gas that would be used, 
required as fuel, from the horsepower requirements at each station, inde¬ 
pendently of this system-wide percentage? A. I don't believe we had to. 
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Q. Let me clarify the question by directing your 
attention to your testimony on page 19. Perhaps if you clarify that for 
me — A. Page 19? 

Q. Page 19 of your direct. I am referring to the first two sentences 
under line 21, in which you say — A. That is right. That is what I 

1916 just got through saying we did. We had to make an estimate of how 
much fuel was going to be used in order to make a flow study. 

Q. I understand that. That is sort of a tentative estimate. 

Q. That was revised. Maybe you don’t know how much horsepower 
is going to be used and you make a guess, so you put something in the machine 
and if it doesn't come out right, you add some more, but basically as I 
said later, a moment ago we went to the records and for similar volumes 
of gas being handled in the system, we took the fuel requirements on that 
particular day and we also used that figure. 

This is the mechanics I described here. It is not necessarily the 
exact computation which resulted in the dollars, which related to the 
fuel volumes which I just read to you. We only use it for the purpose 
of determining horsepower, not determining costs, because the cost of the 
fuel gas by our system of accounting is included in the cost of purchase 
gas so I personally, or any of my people, were not concerned with the 
dollars. 

Q. Well, Mr. Goodrich, my confusion is this, and let me tell you 
what it is so that you can correct me if I am wrong: As I read the discus¬ 
sion under line 21, or as I read it previous to your testimony today, I 
had the impression that you were saying that you had to calculate this deduc¬ 
tion from operating expenses for gas used for compressor station fuel. 

1917 A. No. 

Q. The fi rst line says, "Gas used for compressor station fuel is 
a deduction from operating expenses. " A. All right, Mr. Leventhal — 

Q. Since its cost is included in the estimated cost of purchased gas. 

A. If you will look at Exhibit 11, line 12, compressor station supplies and 
ejqpenses, has three elements which we have been discussing at some length. 
Compressor station fuel, electric power, and supplies and expenses. 
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Q. Yes. A. Now then, if we put the fuel in at that point, then in 
line 20, we deduct it. 

Q. Yes. A. It is the same number, the same dollars. 

Q. 21, more accurately. A. Line 21 to be exactly correct. That 
is all that means. We are just explaining in the testimony what that line 
says is all. 

Q. Then isn’t it correct to say that what the figure that appears in 
line 21, is exactly the same as the fuel component of line 12? A. Yes, 
sir. 

Q.. Now doesn't this discussion on page 19 tell me how you got the 
dollars for line 21? A. No. Well, it probably does, but it wasn’t neces- 

1918 sary, because it is the same dollars that we probably described in line 
12, which line 12, I don't believe was broken down to give you the compo¬ 
nents of fuel, supplies and expenses, et cetera, in my direct testimony. 

Q. But, Mr, Goodrich, reverting to your discussion under line 
12 at page 17, you have a sentence that says, "At the reciprocating stations, 
the cost of fuel was computed from this estimated horsepower. ” A. That 
is right. 

Q. And I took that to mean that you did that on a station by station 
basis, A. No. 

Q. Or is the system based on horsepower in any event? 

PRESIDING EXAMINER: He has testimony in here as to exactly how 
he did this very thing. 

BY MR. LEVENTHAL: 

Q. There seems to be a conflict — 

PRESIDING EXAMINER: He applied a certain factor to horsepower 
and got a certain amount of gas to be burned as fuel in the engines. 

BY MR. LEVENTHAL: 

Q. Is that right? 

PRESIDING EXAMINER: I don't want an argument. Is that correct? 

1919 THE WITNESS: Not exactly, Mr. Examiner. We applied a percentage 
to — 

PRESIDING EXAMINER: That is a factor. 
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THE WITNESS: But to the total system gas being handled and not 
to the horsepower developed on any particular day. That is the only dis¬ 
tinction I am drawing. 

PRESIDING EXAMINER: How do you get your percentage? Do you 
get it out of the factor that is involved in the use of those engines and that 
many horsepower? 

THE WITNESS: Certainly that is where it comes from. 

PRESIDING EXAMINER: Then in other words, it is simply the op¬ 
posite of what I said which is exactly the same computation. You have to 
have a factor per horsepower and experience in using these engines. 

THE WITNESS: Yes, sir, except we do it on a system-wise, not 
horsepower basis. 

PRESIDING EXAMINER: You start with horsepower and get a factor 
and then apply the total gas. It comes out the same way, but it is a factor. 

BY MR. LEVENTHAL: 

Q. Is it right it would come out the same way, Mr. Goodrich? 

A. Of course. It can’t come out any other way because we are working 
with actual experience. The amount of gas burned related to the amount 
1920 of gas handled, and if you get it down to a horsepower basis, it 
certainly must be the same, because you are working with actual to de¬ 
termine the factor, which we projected into the future. 

Q. The experience you were working with was 1951 to ’53 experi¬ 
ence, is that correct? A. And including January of 1954, I believe was one 
of the months which we used for estimating fuel, putting in the flow study, 
since that was a very recent figure and comparable volumes handled 
on the system, talking again before conversion, of course. 

MR. LEVENTHAL: Pardon me one moment. 

MR. HARGROVE: I wonder if this would be a convenient time to take 
a recess, Mr. Examiner, while Mr. Leventhal is checking with his advisers? 

MR. LEVENTHAL: That would be appreciated. 

PRESIDING EXAMINER: All right. We will take a recess. 

(Short recess taken.) 
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1920 PRESIDING EXAMINER: The hearing is reconvened. Let’s proceed. 

BY MR. LEVENTHAL: 

Q. Mr. Goodrich, would you mind stating here whether you used 
the 1.7 percent figure testified to by Mr. Ball as the basis of calculating 
the cost of gas used for fuel? A. I did before conversion. 

1921 Q. Before conversion. 

And what figure did you use after conversion? A. I used the same 
figure after conversion as related to the difference in reciprocating horse¬ 
power installed on the system after conversion. 

Q. You used the 1. 7 figure as related to what? A. As related to 
the ratio of the reciprocating horsepower installed after the re-arrangement 
to the reciprocating horsepower installed before re-arrangement. 

Q. You took a proportionate increase — A. Of horsepower. 

Q. Comparing installed horsepower ? A. Yes. That will produce 
a ratio, I mean a percentage, of 2-1/2, approximately. We used 2-1/2 
actually, for the percentage of fuel related to the gas delivered after re¬ 
arrangement, which corresponds to the volumes, the volume, which I read 
to you a little earlier this morning for the year 1958. 

Q„ That is — I just want to make sure I understand you. I think I 
do, but in effect your expenses for gas consumed as fuel before conversion 
is the cost of an amount of gas equal to 1. 7 percent of the total system 
flow, and after conversion, it equals 2. 5 percent of the total system flow? 
A. That is right. 

Q. The reason for that is — in effect — stating it broadly, but I 
1922 think this is correct — the reason for that is that since you have a higher 
proportion of reciprocating compressors to centrifugal compressors, you 
obviously have a higher percentage of gas consumed as fuel? A. No, sir, 
because you have a higher percentage of reciprocating equipment after re¬ 
arrangement to what you had before re-arrangement. 

Centrifugal machinery doesn't use gas for fuel. 

Q. It is the same thing. The percentage of reciprocating to the 
total is increased. A. To total reciprocating, yes. § 

Q. No, I mean the percentage of reciprocating horsepower to the 
total horsepower on the system. A. That is not what I did nor what I said. 
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Q. It is not the same? A. No, sir. It has to be related only to 
reciprocating machinery, Mr. Leventhal, because that is all you require 
fuel for. 

Q. I understand that, but what I meant is it seemed to me to follow — 
you may have a point and I will have to think about that for a minute, please. 

Is the net effect of what you have done by adjusting your percentages 
to keep the average cost of gas fuel per installed horsepower capacity at 
reciprocating stations constant? A. I think generally that is right. We 

1923 would say it a little differently. We would say that the use of fuel 
per horsepower hour, or per horsepower year, is the same on a unit basis, 
after re-arrangement as it was before re-arrangement, or very closely, 

Q. In this connection, Mr. Goodrich, is there any significant 
difference between using the installed horsepower and estimated horsepower 
years for this purpose ? 

That is, as I understood it, when you said that you made the change 
from 1. 7 to get the 2. 5, you took into account the increase of reciprocating 
horsepower installed. Now you are saying, you are referring to the number 
of horsepower hours. A. I said — you can say it either way. 

Q. There is a technical difference between installed horsepower and 
horsepower, but you think it wouldn't be a significant factor. Is that a fair 
statement of what you are saying now? A. No. I don't know whether that 
is a fair statement or not. What I said was that we made several tests. 

The 2-1/2 percent is strictly an estimate, as you can see from what I have 
told you. 

Q. Yes. A. So we made a test to see whether it would produce a 
consumption similar, after re-arrangement to the unit consumption before 
re-arrangement, either on a horsepower hour basis, or on an installed 
horsepower basis. 

1924 Q. And it checks out both ways? A. And it checked out close enough 
for our satisfaction so we used 2-1/2 percent. 

MR. KAPLAN: May I interrupt just one moment? Do you mean in¬ 
stalled horsepower, Mr. Goodrich, or required horsepower ? 
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THE WITNESS: I believe we applied it to the installed horsepower. 

I would like to see if I can't check that if you want a correct answer. 

PRESIDING EXAMINER: This is an estimate for a future year, isn't 
it? 


THE WITNESS: Yes, sir, 1957. 

PRESIDING EXAMINER: It is required to be installed, isn't it, to 

use? 

THE WITNESS: Required to be installed, but sometimes, Mr. 
Examiner, the name plate "horsepower" is more or less than the actual 
horsepower required, on a given day or year. That is a distinction I 
think they are making. 

PRESIDING EXAMINER: Yes. 

THE WITNESS: Mr. Kaplan, we did that on an installed horsepower, 
manufacturer's rating basis. 

BY MR. LEVENTHAL: 

Q. Now, Mr. Goodrich, you have given us a breakdown of the two 
of the components of the account shown as line 12, compressor station, 

1925 supplies and expenses. You have given us supplies and expenses, 
and you have given us gas for fuel. A. Yes. 

Q. The other component is electric power. Is that correct? A. Yes, 

sir. 

Q. Pardon me. I may have another question on gas. Just one 
second. 

Let's come back to that. I will have another question and I will pick 
it up later. I will start on this other tact. 

Would you give us the elements due to electric power component 
before and after conversion for the year 1958? A. Are you asking for 
dollars there, Mr. Leventhal? 

Q. Yes, to start out with on dollars. I want to have dollars which 
all tie into Exhibit 11. A. The electric power component of this line 12 
of Exhibit 11, before conversion for the year 1957 is 9 million — 

Q. ’58 alone? A. For the year 1958, is $9,445,800. 
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Q. $9,445,800. A. After re-arrangement of the facilities, the 
corresponding component of this line 12 is — for the year 1958, is 
5,655,900. 

Q. Now can you break the figure down starting before conversion into 
the cost of power at centrifugal stations and the cost of power at recipro- 

1926 eating stations? A. Yes, sir. I believe I can. The centrifugal stations 
have $9, 264,400, and the reciprocating stations, $181,400, which should 
total $9, 445, 800 before conversion. After conversion, the centrifugal 
portion is $5,426,300 and reciprocating stations, $229, 600, which should 
total $5, 655, 900. 

Q. Now then, do you have the figure as to — first, to clarify the 
record, the net difference between your 1958 figures before and after 
conversion is what? It is a matter of arithmetic. A. I don't think I have 
that particular figure in my work papers. 

Q. Do you have the figure for centrifugal, on the Inch system before 
conversion and after conversion, separately, for 1958? A. I don't believe 
I have it totaled up and broken down like that, since all of my work papers 
are in system totals. The elements are there, but I don’t have the totals. 

1927 Q. Mr. Goodrich, you have indicated that the figure on page 4 of 
the exhibit on the line marked "Electric Power", there is a "5(a)" in front 
of it, but that is not the number of the line, but a reference to source ma¬ 
terial. You indicated that figure for electric power of $264, 000 does appear 
in your working papers — $264, 900. What does that represent? 

MR. HARGROVE: On page 4? 

MR. LEVENTHAL: Page 4 of my exhibit, yes. 

MR. HARGROVE: Mr. Leventhal, may I suggest that if the witness 
looked at your Item 5(a), that he might be able to find it a little quicker? 

MR. LEVENTHAL: Yes. That is fine. You mean in the exhibit.? 

MR. HARGROVE: Yes. Thatis on page 7, Mr. Goodrich. Perhaps 
I can ask the question this way: 

BY MR. LEVENTHAL: 

Q. Does the figure of $264,900, as explained in Item 5(a) on page 7 
of this exhibit, correspond to the information in your working papers ? 
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A. On page 7, yes, sir, it does. 

Q. That represents the cost, the increased cost of power due to the 
increases being made in centrifugal stations on the Kosciusko line, in¬ 
creased cost of electric power, of course. A. I will get my paper here in 
a minute. I want to check the figure. Yes, sir. Those figures on that 
page 7 under 5(a) came from my work papers. 

1928 Q. Now, Mr. Goodrich, there are no other changes in the cost of 
electric power at centrifugal stations on the Kosciusko line or the South 
Louisiana Line as a result of your project, is that correct? A. At 
centrifugal stations, that is right. 

Q. You have given us the figures for centrifugal stations before con¬ 
version and after conversion, and there is a difference between them. It is 
just a question of arithmetical calculations. 

If we make an adjustment for the fact that there will be this increase 
of $264,900 on the Kosciusko line, the resulting figure from the arithmetic 
will indicate the decrease in cost of service due to the reduction of removal 
of centrifugal stations, or more broadly of centrifugal compressors on the 
inch systems, is. that correct? A. On the inch systems, yes, sir. 

Q. Now, Mr. Goodrich, in estimating power costs, do you apply 
any factor to the power costs which would be theoretically incurred at a 
centrifugal — upon the use of centrifugal compressors? I am phrasing my 
question clumsily but I would like you to explain the 97 percent experience 
factor you have mentioned to us and you can state it so much better than I 
can ask it that I would appreciate your responding to me that way. A. Yes, 

1929 sir, we do. What we do is, from experience we have found that the 
computed h.p. requirements when compared with actual experience in op¬ 
erating the system, that our actual costs are always less than our estimated 
costs, so on the basis of experience, we have determined that a factor of 97 
percent should be applied to an estimated figure for determining the estimated 
cost of electric power at our reciprocating: stations. 

Q„ Reciprocating? A. Excuse me, at our centrifugal stations. 

That number is developed from an analysis of the actual operation of 
the centrifugal units, compared with what the estimated flow studies shows 
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would be required, and we find that, due to various reasons, that in any 
given period of time, there are always less units, full units in operation 
than the flow study would say would be needed. That comes about from 
changes in the flow conditions in the pipeline, from maintenance on the 
units and for other factors of that kind. They are always less, and our 
experience shows that the operational factor of use of electric centrifugal 
equipment compared to our estimate is 94 percent. 

Qo I am sorry. I missed that. Would you repeat that, Mr. 

Reporter? 

(Answer read.) 

1930 THE WITNESS: 94 percent of the equipment estimated to be used, 
was actually used. That is what I was saying. 

BY MR. LEVENTHAL: 

Q. I see. A. Number of units. 

Q. Is this equipment hours or something like that? A. I have got 
it actually in average number of units versus the average estimated number 
of units required during a period of 30 days, for a period of about 14 months, 
and the analyses are made to determine that figure. That is the number, the 
ratio of the number of units that the flow study would indicate would be 
necessary, compared with the actual operating experience. That is what 
that 94 percent is. 

Now then, from our analysis of actual costs of power, we have found 
that the energy component of the power bill is approximately 50 percent of 
the total bill, since use is related to energy primarily, the kind of use we 
are talking about. We multiply the 94 by the five-tenths which represents 
the energy component of the power bill, and then add back in the demand 
component to arrive at a factor of . 970, which we apply to the dollars 
estimated for the power cost. 

MR. LEVENTHAL: Mr. Reporter, would you just read back the 
answer there? 

(Answer read.) 

BY MR. LEVENTHAL: 


1931 Q. Don’t some power rates have demand charges which include actual 
amount of energy? A. Some of them do. Examination of our actual ex¬ 
perience gave us the percentage which I said I used. I don't have to look 
at each contract. I just look at the total usage, total bills we pay and take 
relationship of energy to demand. 

Q. Wouldn't this experience be different after conversion? A. Well, 
I can't say on the basis of experience after conversion, but where it has 
been our estimate that it will not change after conversion. 

Q. Wouldn't that depend, Mr. Goodrich, upon the nature of the par¬ 
ticular contracts at the places where you were dropping out centrifugal 
stations and places where you were adding? A. No, because the basic 
experience that we are using here is the operational expense, number of 
units operating to those estimated, which ithe flow study would show would 
be required. That is the basic thing that makes up the biggest part of this 
factor. 

Q. But it may be that you are dropping out centrifugal stations in 
connection with companies that do not have a high energy, or a substantial 
energy component in their demand charge, and if that were true it would 
affect the percentage, isn't that correct? A. I don't know. I just don't 
1932 know. There are a lot of ifs and ands as to what might take place, but we 
used our experience to project into the future, which is the best way we 
know to approach it. 

Q. There is no detailed study that has been made after conversion ? 

A. No. 

Q. I only asked you to make sure I understand your approach. It 
would be true that if you dropped out your power — you drop your cen¬ 
trifugal stations, centrifugal compressors at those stations which have 
energy components in the demand charge, the demand portion of the bill, 
that would have an effect upon the 97 percent? A. A lot of things would 
have an effect on it. 

Q. That would be one of them? A. That might be one of them. 

Q. Mr. Goodrich, I am reverting now to the question of gas that I 
said I had another question on: What factors should be applied — what load 


1060 


factors should be applied to the peak day requirements — peak day 
system — after conversion to develop the figure of the amount of gas 
required — I mean if you were doing it on that basis — the amount of gas 
required for use as fuel, consumption of fuel? 

MR. HARGROVE: Would you read that question back again? I got 

lost. 

MR. LEVENTHAL: Strike it. I iidn’t have it clearly organized in 
my mind. I would like to rephrase it. 

1933 BY MR. LEVENTHAL: 

Q. Would it be possible to estimate the requirements of gas con¬ 
sumed as fuel from the figure to that effect in Exhibit 8 after conversion, 
which is there station by station? A. I think it would. 

MR. HARGROVE: I never did get the question. 

MR. LEVENTHAL: I haven’t finished the question. 

BY MR. LEVENTHAL: Would it be possible to estimate the 
amount of gas required for consumption as fuel, station by station, from 
the figure indicated in Exhibit 8 after conversion as the amount of gas 
consumed as fuel in that exhibit, by application of some load factor ? 

MR. HARGROVE: I object to the question because the question is not 
what sort of computations it might be possible for somebody to make, but 
what computations this witness made and used in this exhibit. That is the 
test of this exhibit. Those are proper questions. The questions of some 
other method of making an estimate of costs as reflected in this exhibit is 
up to some other witness, not this witness. 

MR. LEVENTHAL: It would provide a basis for testing the reason¬ 
ableness of the method that he used. 

PRESIDING EXAMINER: Ask your own expert. 

MR. HARGROVE: You can ask your witness. This witness has 
testified as to the method he used in giving the figures. 

1934 PRESIDING EXAMINER: That isn’t cross examination. He didn't 
testify about whether there were 16 other ways to do it or not. 

BY MR. LEVENTHAL: 

Q. What will the system load factor be after conversion? A. I 
have no idea. I didn't use the load factor. 
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Q. What would be the relationship between your figures as to gas 
consumed as fuel and the figures shown on Exhibit 8 for gas consumed as 
fuel? A. I have no idea. Exhibit 8 is a one-day proposition. 

MR. LEVENTHAL: K you will pardon me a minute, I want to see if 
there are any questions that remain in view of those answers on this par¬ 
ticular subject. 

BY MR. LEVENTHAL: 

Q. Mr. Goodrich, in connection with your estimates of power costs 
after conversion, was there any load factor taken into account in the process 
of making those estimates? 

MR. HARGROVE: I must ask for clarification, Mr. Leventhal. Do 
you mean load factor of the gas operations ? 

MR. LEVENTHAL: Yes. 

MR. HARGROVE: Or load factor of power consumption? 

MR. LEVENTHAL: I mean load factor of gas operations. 

THE WITNESS: Only as related to the gas balance. 

BY MR. LEVENTHAL: 

Q. Mr. Goodrich, you testified that on the inch system after con- 
1935 version, the horsepower required was the same as the h.p. requires 
on Exhibit 8, for purposes of estimating average h. p. I believe you testi¬ 
fied that that came out in yesterday's examination, is that correct? 

A. That is correct. 

Q. That is the equivalent of a hundred percent load factor in gas op¬ 
eration from the inch system after conversion? A. As closely as we can 
operate it, that is what we plan to do. 

Q. Just to clear the record, it involves an assumption of a hundred 
percent diversion, doesn't it? A. That is right. That is what I said. 

Q. You said "as close as we can come. ” I meant for the purposes 
of the estimate it is a hundred percent assumption ? A. That is right. 

Q. Now, correspondingly, what was the assumption of the gas load 
factor on the Kosciusko line ? A. We didn't make any assumption on the 
load factor. 


Q. You made an assumption as to the Inch line but not as to the 
Kosciusko line, is that right? A„ That is correct. 

Q. Mr. Goodrich, in connection with the increases — in connection 
with operating expenses, or the change in this item of line 12, which refers 
to supplies and expenses, other than fuel — I am just addressing myself 

1936 to that at the moment — what was the assumption that you made as to the 
decrease in such operating expenses, due to removal of units from cen¬ 
trifugal stations on the Inch system? A. I don’t think I understand the 
question, Mr. Leventhal. May I have it read back? 

PRESIDING EXAMINER: Read it back, please. 

(Question read.) 

MR. HARGROVE: It is a small point, but the question assumes that 
there was an assumption. 

THE WITNESS: That is what was bothering me, frankly. I don't 
think I made any assumption. I was trying to see if I did. 

BY MR. LEVENTHAL: 

Q. In connection with those centrifugal stations on the Inch systems, 
where you were going to have a reduction of units, of leaving the station in 
effect, didn't you make some estimate as to the extent to which operating -- 
to the extent of reduction of operating expenses at that station, other than 
fuel ? A. Including labor ? 

Q. Including only the component. Including the component of sup¬ 
plies and expenses which appears as a component in line 12, and also 
including for completeness, line 9, compression station labor. A. The 
way we did that, as I thought we explained a little earlier, Mr. Leventhal, 

1937 was to determine certain operating expenses which would be decreased as 
a result of removal of units which would be decreased as a result of re¬ 
moval of units from these stations, and then relating to that as a percentage 
of the similar operating expenses for the test year of 1954, the ratio of 
supplies and expenses to that item. It is really just an allocation. 

Q. Didn’t you make a unit estimate as to how much expenses 
would go down, including both lines 9 and this component of line 12 when 
you took out units from a centrifugal station, but left the centrifugal station 
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standing on the Inch systems? A. Yes, but not the supplies and expense 
component. 

Q. I am talking about the total of line 9, compressor station, labor, 
plus the supplies and expenses component of line 12. That would in effect 
be operating expenses, other than fuel. A. That is right. 

1938 Q. What was that assumption as to the decrease in operating 
expenses? A. There was no assumption. It was just a computation. 

Q. I beg your pardon. What was your computation as to decrease 
in operating expenses? A. The computation was, the system as it now 
stands had a certain number of units of these centrifugal stations. 

Q. You made an estimate per station, a unit estimate. That is what 
I want to bring out. 

PRESIDING EXAMINER: Did you? 

THE WITNESS: If you had asked that kind of question, I was con¬ 
fused. I am sorry. 

I think perhaps this is what you are after now. We made a computa¬ 
tion, station by station, to determine the total operation and maintenance 
expense, including labor and supplies and expenses at each station. The 
supplies and expense component was taken from 12 months ending at the 
time we made this estimate. 

The labor was determined by taking the latest month, I believe it was 
March, 1954, with the number of personnel in each station. We made two 
adjustments to that, I believe, for additional personnel who were to be 
hired during the year at some of the stations, and for the transfer of some 
people from general office to the field expense. 

That total or those total dollars were pro-rated against the stations 

1939 on the basis of the actual labor cost at each station for the month of 
March, 1954. That gave us a total for each station, and on the centrifugal 
stations, we have, by our classification, two types: A single station, at 
which all of the compressor units are in one building, and a double station, 
in which half of the compressor units are in one building and half in 
another building, separated by some distance on the same piece of ground, 
and operating parallel as far as company conditions are concerned. 
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By inspection of the total operating and maintenance expense at each 
one of those stations, and taking into account the number of compressor 
units at each location, we made an average -- we decided to take an 
average cost for each station rather than relate it to the number of units, 
because certain personnel charged to the one station, when actually they 
work at two or three different stations so that the totals become distorted 
regardless of the number of units that you have at a station. 

Therefore, we decided to go on an average basis. The double 
stations, the same thing would apply. Now then we set up the number of 
stations — the stations and the number of units in each station before 
conversion, we set up a corresponding column after conversion, indicating 
the number of units in the locations before and after, and the difference, or 
rather, what remained in the after conversion column, we came back and 
1940 applied this unit cost which we developed for the entire station. 

BY MR. LEVENTHAL: 

Q. Bbw much was the decrease in dollars — the unit decrease that 
you used as a basis of your estimate in dropping out centrifugal units at a 
station? A. When you say unit decrease, I thought I just got through 
saying we didn't work in units. We worked in average stations. 

Q. That is what I meant by unit, average station cost. A. $51, 500 
on the single unit stations, and $71, 500 on the double station. 

Q. You would have a decrease of $20,000 per average station? 

A. No, sir. 

Q. Due to taking out— A. No, sir. 

Q. Where you went from a double station to a single station on the 
Inch system you would have an average decrease of $20,000 per station 
per annum, isn't that correct? A. No, because you have to take the 
number of units into consideration. 

MR. HARGROVE: I don’t believe that is what he testified to. 

PRESIDING EXAMINER: He did’t testify to that, I know. I thought 
he was asking some hypothesis. 

1941 BY MR. LEVENTHAL: 

Q. I would like to show you a working paper to refresh your re¬ 
collection, if I may. 
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Now isn’t it correct to say that you estimated a decrease in expense 
at centrifugal stations, where the station would continue in effect, but 
there were fewer units shown after the conversion of an average per station 
of $20, 000 per annum in these items of expense that we are discussing? 

Naturally this situation only took place on the Inch system, but that 
is what you did, isn't it? A. Yes, sir. That is — I think we did it a 
little differently, but the result is the same, the $20,000. That is what I 
was checking, to see if I got it exactly as you described it. 

Q. What is the amount that you have estimated as the increase in 
operating expenses for those centrifugal stations on the Kosciusko line, 
where you propose an increase in the number of centrifugal compressor 
units ? In total the record shows you propose an increase in the number of 
units from 1324 on the Kosciusko line and I am asking how much did you 
estimate for increased operating expenses, exclusive of fuel, operating 
expenses at these compressor stations, including compressor station 
labor, which is item 9 on Exhibit 11, and including the supplies and ex¬ 
penses component of the account, compressor station, supplies and ex¬ 
penses, which is line 12 on Exhibit 11. A. But not including maintenance? 

1942 Q. Not including maintenance. A. We made -- we estimated there 
would be no increase, in cost at those centrifugal stations as a result of the 
addition of the units. The increased costs which will result by having ad¬ 
ditional units will be related only to maintenance and not to operation, 
since we can operate with the same number of people with six units in the 
station instead of three, which is the maximum condition. 

Q. Well, don't supplies and expenses include lubricating oil and 
supplies of that kind? A. Yes, they do. 

Q„ Wouldn’t those increase with the increased number of units? 

A. They probably would, but we just didn't consider it at the time we 
made the estimate and assumed that the maintenance costs which we have 
would take care of that item, so many dollars a unit. 

Q. Well, the maintenance costs that you computed were not com¬ 
puted upon the basis of data relating to supplies? A. No. I didn't say 
that. I just said that dollars that we have got in there are sufficient to take 
care of that item, even though we don't have it spelled out. 
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MR. LEVENTHAL: Mr. Examiner, I am at a point now in which I 
1943 have to gather together some papers for the purpose of presentation 
to the Witness, or organize for the purpose of starting on a change of subject. 
If this is convenient, would this be an appropriate place to recess? 

PRESIDING EXAMINER: It is nearly 12:30. We will recess until 
2 o’clock. 

(Whereupon, at 12:25 p.m., the hearing recessed to reconvene at 
2 o’clock p.m. of the same day.) 
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1944 AFTERNOON SESSION 2:25 p.m. 

PRESIDING EXAMINER: The hearing is reconvened. I apologize for 

being a few minutes late. I had^to make a trip that took me a little longer 
than I had anticipated. 

Whereupon, 

B. D. GOODRICH 

resumed the stand, having been previously duly sworn, and was examined 
and testified further as follows: 

CROSS EXAMINA TION (Resumed.) 

BY MR. LEVENTHAL: 

Q. I stated just before the luncheon recess that I was about to go 
off to another subject involving another group of papers, but it occurs to 
me that with a little bit more time I can finish the examination that I fore¬ 
see in the immediate future on Exhibit 62 and I would like to proceed on 
that before I leave that exhibit. 

Mr. Goodrich, first I advert briefly to the item of gas used for fuel, 
as indicated by Exhibit 11 for the year 1958. You have an item for this — 
you have a figure, rather, for this item of expense before conversion, 
systemwide of 1, 925, 000 — I beg pardon, before conversion it is smaller. 

Before conversion it is 1, 328, 400 and after conversion, $1, 925, 000, 
involving an increase of $596, 600. You also testified that this was -- this 
amount of increase — was determined upon the basis of the proportional 
increase in horsepower capacity at reciprocating stations, installed horse- 

1945 power capacity installed at reciprocating stations, is that correct? 

A. Yes, sir. 

Q. The figures of reciprocating capacity — I mean horsepower 
capacity — installed at reciprocating stations before conversion, what are 
those figures, Mr. Goodrich ? Let me say this: I make them out to be — 
and ask you if that is the assumption that you were using — 125, 540 for the 
Inch systems and 21, 300 for the Kosciusko. 

MR. HARGROVE: Mr. Leventhal, could we check that answer ? I 
believe you said 124, 340. 

MR. LEVENTHAL: If I did I was in error. It should be 540. 
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MR. HARGROVE: I don't know whether the transcript had it that 
way or not. 

MR. LEVENTHAL: The figures as I had them in my notes are, horse¬ 
power installed at reciprocating stations before conversion, Inch system, 
124, 540, Kosciusko, 21, 300, total of 145, 840. That is correct, isn't it, 

Mr. Goodrich? 

THE WITNESS: I don't have it broken down like that. I have to make 
a subtraction to get to the number you used. Mine are system totals as 
I have mentioned all the way through here and I don't have it broken down 
between the two pipe lines. 

1946 BY MR. LEVENTHAL: 

Q. Is the system total 145, 840? A. Yes. 

Q. And there is a system total after conversion of horsepower in¬ 
stalled at reciprocating stations of 210, 660 horsepower, that is correct, 
isn't it? A. That is correct. I have got that figure. 

Q. So that you have a net increase in horsepower installed at recip¬ 
rocating stations of 64, 820, due to the conversion, is that correct ? 

A. 64, 820 ? 

Q. Yes. A. Yes. 

Q. Now you have, in assuming, or in estimating that this would 
amount to an increase in cost of gas used for fuel, $596, 600 — $596, 600. 

It was your assumption, if I understand it correctly — and I am asking you 
to confirm whether this is correct — that the cost of fuel, of gas used 
for fuel, per unit of installed horsepower capacity, would remain the same 
whether you were thinking in terms of units removed from the Inch systems 
or units added to the Kosciusko Line, or the net result, isn't that correct ? 

A. No, sir. I didn't say anything like that. 

Q. Isn't that a necessary part of your assumption ? A. No. I didn't 
make any assumption in the first place. All I did was, as I explained this 

1947 morning, to take the ratio of the installed horsepower of reciprocating 
after conversion, to that existing before conversion, multiplied it by 1. 70, 
systemwide fuel factor which we had before conversion, came out with 
approximately 2-1/2 percent and applied it to the system gas deliveries for 


the years projected. 

Q. But the validity of that kind of an estimate must depend, must it 
not, Mr. Goodrich, upon the assumption that there is no variation, depend¬ 
ing upon whether or not you are taking reciprocating horsepower out of 
one system or adding it to another in terms of gas consumed for fuel ? 

A. The only — 

MR. HARGROVE: I object. That question is purely argumentative 
and is beating around the same question. There has been a complete and 
full explanation of exactly how it was done. If counsel wants to argue that 
it is right or wrong, either way, he has a complete answer there and it is 
available to him for argument. 

PRESIDING EXAMINER: I sustain the objection. 

BY MR. LEVENTHAL: 

Q. Mr. Goodrich, is it correct that your system of estimating, the 
amount of increase for gas consumed as fuel, necessarily results in the 
same cost, substantially, results in the same cost of gas consumed for 
fuel per unit of horsepower installed at reciprocating stations, both before 
and after conversion ? A. That should result from it, from that compu- 
1948 tation, yes, sir. Of course, the assumption we really make is that 
the new reciprocating machinery will be as efficient as that which we are 
taking out, but we are taking out equipment that is 7 or 8 years old and con¬ 
siderable improvements have been made in reciprocating efficiencies during 
that period of time so we will probably halve a decrease in fuel consumption, 
and we decided to just be on the conservative side on the after-conversion 
and left efficiencies the same. 

Q. That is all right. I am not trying to — for this purpose I am try¬ 
ing to understand the meaning of your assumption and there it wouldn't seem 
to me to follow— and I think you will confirm that -- that at least for pur¬ 
poses of the calculation you have assumed the efficiency is the same, in 
effect? A. Yes. 

Q. And it is a fact — this is just simple arithmetic — that the di¬ 
viding the increase in the cost of gas used for fuel, the dollar increase in 
the cost of gas used for fuel, by the increase — I will have to strike that 
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part of the question. 

Substantially your figures show, do they not, a fuel cost — I mean 
gas consumed for fuel — a fuel cost per unit of horsepower installed at 
reciprocating stations of approximately $9.15, give or take a few cents, 
both before and after conversion ? A. I don’t know. I have never made 
the computation, Mr. Leventhal. 

1949 Q. Mr. Goodrich, you have — Mr. Goodrich, my recapitulation of 
what you have testified to this morning, were the increased expenses of the 
new facilities other than gas and power — that is, other than gas consumed 
as fuel and electric power costs, are that those figures total a matter of 
$1, 431, 000 — $1, 432, 000, consisting of the figures on page 3 of Exhibit 62 
for identification in the last column of $166,100, 69, 300, 549,100, 57, 300 
— skip the next one, pro tern — I mean skip the next one for a moment — 
17, 500, skip gas used for fuel for a moment — 36, 600, 32, 000, 14, 000, 
77,600, 258,100, 32,800. 

Those figures, as I have just read them, add up to 1, 311,400, and 
also testified to by you this morning was the figure of 120, 600, for other 
compressor supplies and expenses for that particular component of the 
major item, compressor station, supplies and expenses, the figure, a 
rather small one. 

I have a total of 120, 600 so that if we exclude gas consumed as fuel 
and power, we get an increase in cost, due to the addition of the new fa¬ 
cilities — I am not talking about the net increase or decrease in cost, but 
the gross increase in operating the system other than the Little Inch — 
other than the Inch systems rather of $1, 432, 000, is that correct ? 
MR. HARGROVE: I object, Mr. Examiner. I don’t think the Witness 
should be required to recall a set of figures out of probably 2 or 3 hundred 
figures that went into that testimony this morning, and answer a question 
as to whether it is correct that certain of those figures add up to a certain 
number or not. 

If he so testified, certainly the record clearly shows it and the record 
can be referred to and counsel can add them up. I dorft think he ought to be 
asked on the basis of a recollection of certain figures, out of all the ones 
he testified to this morning, whether they add up to such and such a figure. 
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MR. LEVENTHAL: He had them marked, the figures he was 
clarifying. It is a very simple matter. 

MR. HARGROVE: He had some of them marked. 

MR. LEVENTHAL: — for making the comparison I propose to make 
it as a very simple matter for him to follow along on this. 

PRESIDING EXAMINER: You may ask him to assume it is correct. 

If it is, his answer will mean something. If it isn’t, it won't. That is 
your responsibility. 

1951 BY MR. LEVENTHAL: 

Q. Let me phrase my question, assuming that is the correct state¬ 
ment of the increases in expenses that you have testified to, and assuming 
also that I am correct in stating that you testified that there would be an 
increase in expenses due to the new facilities for the item of increased 
power cost at centrifugal stations, or $264, 900, and assu min g further that 
the basis on which you have increased total cost of gas consumed as fuel, 
because of the net increase in h. p. results in an increase so far as the new 
facilities are concerned of $120, 000 — I beg your pardon, of $911, 000 — 
$911, 800 — corresponding to an increase in the h. p. installed capacity of 
reciprocating stations of 120, 720 h. p. — pardon me, an increase to that 
figure of 120, 720, which means a total increase of 99, 420 h. p., installed 
capacity on the new facilities, there would be a total increase in expenses 
due to the addition of the new facilities of approximately $2, 699, 800 — a 
substantial figure — which includes expenses on both the Kosciusko line 
and the South Louisiana line, and the other little lines. 

Assuming that these are correct, I ask you whether those figures can 
in any way be reconciled with Mr. Marvin’s figure of $3, 553, 000 as the 
increase estimat ed in transmission operation and maintenance expenses 
on the Kosciusko line alone, without taking into account the South Louisiana 
line, due to the expansion in Docket G-2503, as shown in Exhibit 33? 

1952 Mr. Hargrove: May we have Exhibit 33 again? 

MR. LEVENTHAL: The figure is shown on Exhibit 33, the differ¬ 
ence between the first and second columns. 

MR. HARGROVE: Would you read not all of that, but would you read 
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the last part of that question back now where he says - where he gives the 
totals ? I don’t want all those figures that went into the totals. Give us 
the total so I can try to find it here. 

(Question read.) 

MR. LEVENTHAL: That being the difference between the figure of 
$3, 487, 000 shown in column 1 of Exhibit 33, and $7, 040, 000 shown in column 
2 of Exhibit 33. 

MR. HARGROVE: This is on the assumption that the first figure 
you stated is a correct figure ? 

MR. LEVENTHAL: That is right. 

MR. HARGROVE: That is the relationship between transmission 
operation and maintenance expenses and total operating expenses ? 

MR. LEVENTHAL: That is correct. 

THE WITNESS: May I have the figure that you totalled up ? Is it the 
same as on this page 3, that $2, 699, 000 ? Is that the last figure you had ? 

MR. LEVENTHAL: Yes. 

THE WITNESS: I am not sure just what Mr. Marvin did completely, 
1953 but since he was developing a total cost of transportation for that 
portion, or for that system, after construction of the G-2503 facilities, I 
am sure that the major difference between the figures which you have and 
the ones which we have are the inclusion of administrative and general in 
his computations, which are not included in any of my work papers on 
Exhibit 11, since they were handled by Mr. Carpenter in the other exhibit, 
in G-2503. That would count for the majority of the dollars, I am quite 
sure. I don’t have his papers and no way of checking them, but I am sure 
that is where the majority of the dollars would be. 

BY MR. LEVENTHAL: 

Q. Would your engineering estimates as to the increased expenses 
in G-25 -- the increased expansion in G-2503, lead to an increase in ad¬ 
ministrative and general expenses ? 

MR. HARGROVE: Mr. Examiner, I object. Now we are beyond 
Mr. Goodrich's testimony on Exhibit 11. Administrative and general was 
the subject of Mr. Carpenter's testimony. We are really beyond it on 
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Exhibit 33, but since I was reasonably confident Mr. Goodrich would simply 
have to say it was Mr. Marvin's exhibit and he was't familiar with it en¬ 
tirely, I let him answer it. 

PRESIDING EXAMINER: Any response to that? 

MR. LEVENTHAL: I understood that Mr. Marvin, from the testi¬ 
mony already in the record, that Mr. Marvin prepared this as a section 

1954 chief under Mr. Goodrich’s department, and that the matters shown 
in Exhibit 33 have been testified to by Mr. Goodrich — had been discussed 
by Mr. Goodrich and Mr. Marvin with Mr. Naff. 

That is what Mr. Naff testified to as a policy matter. 

PRESIDING EXAMINER: All of which don't mean anything to me. 

You haven't shown me anything in his direct testimony. Of course, there 
are relationships in the company. It would be a sorry company if they didn’t 
have channels of relationship. He has said it is not in his direct case. 

MR. LEVENTHAL: He didn't say it wasn't in his direct case. He 
said he didn't know anything about it. 

PRESIDING EXAMINER: I said it wasn't part of his direct case. Go 
back and read Mr. Hargrove's answer. 

(Statement read.) 

PRESIDING EXAMINER: If we have got to havfe this kind of contra¬ 
diction, let's find out who is telling the truth. That is enough. 

MR. LEVENTHAL: Let's read the whole thing. 

PRESIDING EXAMINER: He said right there it is beyond his case. 
That is what I said and what you contradict. This isn't the first time on 
the record. The record speaks for itself, but once in a while those who 
don't study it as accurately as we do might as weU observe what the tactics 
are. You have no answer. It is not in the direct case. Therefore, the 
objection is sustained. 

1955 BY MR. LEVENTHAL: 

Q. Mr. Goodrich, did you discuss these figures in Exhibit 33 with 
Mr. Naff, similar figures ? A. With Mr. Naff:? 

Q. Yes. Similar figures, if not these exact figures. A. I am sure 
I probably did. 
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Q. You are familiar with the method of their preparation ? A. I 
don’t imagine I discussed the preparation with Mr. Naff. 

Q. When you discussed the figures with Mr. Naff, were you fa¬ 
miliar with their general method of preparation ? A. Yes, sir. 

Q. Are you now generally familiar with the method in which the 
f igures in Exhibit 44 are prepared ? A. Generally. That is the reason I 
answered like I did a while ago. 

MR. LEVENTHAL: May I have just a moment, please, Mr. 
Examiner:? Mr. Examiner, I am leaving that Exhibit No. 62, and I have 
another exhibit to be marked for identification. Would you give me an 
exhibit number ? 

PRESIDING EXAMINER: 63 is the next exhibit number. It will be 
identified as such. 

(The document above referred to was marked Exhibit No. 63 for 
identification.) 

1956 PRESIDING EXAMINER: Have you given the title of the exhibit? 

MR. LEVENTHAL: For index purposes, the title of this exhibit is 
"Comparison of Electric Power Cost before conversion — Centrifugal 
Stations. " 

I would like to ask a preliminary question first about the figures 
that were in your working papers, or in your estimates, on power costs, 
where power contracts contain fuel adjustment clauses. 

BY MR. LEVENTHAL: 

Q. What assumption did you make in estimating future power costs 
with respect to the fuel adjustment clause ? A. The basic assumption we 
made was that the fuel adjustments would be the same as they were at the 
time the estimates were made. 

The reason for that was that we have no basis for knowing what the 
fuel adjustments might be in the future and all we were concerned with was 
the differences in costs between the two systems we were proposing, so 
as long as we used the same units in one side of the picture and the same 
units in the other that we produced differences, which was what we were 
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after. 

Q. Those were the fuel adjustments as they were in effect at some 
recent date ? A. At the time the estimates were prepared, I think we 
used the latest fuel adjustment by contracts, or by stations. 

1957 Q. Do you recall approximately when that was ? A. It was in the 
spring. They were made up over several months. They were made up 
in the spring. 

Q. Some time in the spring of 1954 ? A. Y es, some time in the 
spring of 1954. 

Q. Now, Mr. Goodrich, on proposed Exhibit No. 63, there is a 
column showing the electric power cost at centrifugal stations during 1953, 
or purporting to show that, and I ask whether that is accurate, according 
to the data that you used in making your working papers. 

MR. HARGROVE: Let me ask, Mr. Leventhal, are you also going to 
ask him to check whether the figures — I guess you would say for the third 
column and the fifth column — are also accurate, and the totals down at 
the bottom ? 

MR. LEVENTHAL: You mean the second and the fifth ? 

MR. HARGROVE: If you eliminate station designations it would be 
the second and fourth, or the third and fifth. 

MR. LEVENTHAL: First, second and fourth. Maybe he can do 
them all at once. 

MR. HARGROVE: Maybe we can take a five-minute recess, Mr. 
Examiner, to let the witness check to see if these figures are identical 
with his own figures and state with the submissions as to whether or not 
they were. 

PRESIDING EXAMINER: All right. We will take a short recess. 

Let's not get too scattered out. 

1958 (Short recess taken.) 

PRESIDING EXAMINER: The hearing is reconvened. 

MR. LEVENTHAL: I believe my pending question was whether the 
figures in the column headed "1953" correspond with the figures in your work¬ 
ing papers. 
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THE WITNESS: Those figures did come out of my working papers, 

I believe, Mr. Leventhal, and except for minor differences in the total, 
which may have occurred from one or the other of us around the office — 
they would recognize the numbers on my work papers. 

The same applies to column No. 2 in which numbers have been 
rounded out and that, again, would account for the difference I have. 

BY MR. LEVENTHAL: 

Q. Just for the record, would you state the heading of column 2 ? 

A. Ten months actual, two months estimated for the year 1954; 
in addition to the fact that my work papers had Station 1 in them, which is 
not included in your tabulation. Column 4, headed "Goodrich estimate, 

1958 times . 97, " I just checked the total on that — not station by station, 
but they were very close and I assume they were all right. 

Q. It is a rounded estimate ? A. Yes. 

1959 Q. Now, this is all before conversion. There was something I 
neglected to call your attention to when you went out for the recess, and 
that is the year 1954 in terms of your estimates of the cost in terms of 
the electric power cost at centrifugal stations, the base year estimates 
— do you see that at the bottom of the page of this exhibit? A. Yes. 

Q. There is a total there of 8, 843,100, derived from the 9, 024, 500 
figure, by taking out the figure for reciprocating stations. 

A. That would be right, I think. 

Q. Now, Mr. Goodrich, you had made an estimate of 1954 — I am 
not talking about the actual for 1954, but you had made an estimate for 
1954, of approximately $8, 800, 000 for your electric power costs at centri¬ 
fugal stations as compared with an actual in 1953 of $7, 500, 000. I am 
rounding them off. A. As compared to what ? 

Q. As compared with an actual electric power cost at centrifugal 
stations for 1953 of $7, 500, 000; rounding off the numbers, and I ask you 
how you account for the increase from $7, 500, 000 in 1953 to $8, 800, 000 
as your base year estimates for 1954. A. It is entirely related to 
volumes of gas being handled in the system. I also made estimates in the 
past for the year 1953, and they were higher than the actual cost in 1953. 
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There are explanations for it, from the date of the estimate. 

Q. That is, as of the time you made this estimate you were assum- 
ing a higher volume of gas to be carried in 1954 than was carried in 1953 ? 

1 

A. And was actually carried in 1953, that is right. 

Q. That was actually carried in 1953? A. Yes. 

Q. And Mr. Goodrich, at the time you made this estimate for 
1954, did you know the actual volume of gas carried in 1953? A. Yes, sir. 

Q. And will you tell us how much higher the volume of gas which 
you estimated to carry in 1954 wasn't the amount which you actually carried 
in 1953 ? A. No, sir. I dorft have those volumes with me that I used for 
that purpose. I don't have them, but I had the information available for 
1953 at the time the 1954 estimate was made, but that wasn't the basis 
for making the estimate. The basis for making the estimate was based on 
the projected gas to be handled in 1954, not what happened in 1953. 

Q. And in terms of the estimate that you made for 1958, which is 
shown in the next to the last column, or the figures in that column are re¬ 
duced by three per cent, in accordance with the experience factor that you 
have mentioned — again, you have an increase for the year 1958 over either 
1953 actual or 1954 estimated, and is that accounted for by an increase in 
1961 the volume of gas ? A. Increase in volume of gas that will be 

handled in the system, that is right. The estimates that we had for 1953 
and the estimate for the operations in 1954, we just didn't handle the gas 
that was estimated. Not only because it was not related to not deliver¬ 
ing or selling the gas, but it was related to the method of getting the gas 
to the market in those two years. 

Q. Well, in regard to the year 1953, would you say what you mean 
by the method of getting the gas to the market? A. Yes, sir. During 
1953 we had an estimate projected — I don't have one for it — but we had 
estimated a cost of electric power for that year related to the forecast of 
gas sales, in exactly the same manner which we have done in this proceed¬ 
ing for the future year 1957, 1958 and 1959; during 1953, we did some work 
on one of our pipelines, took it completely out of service for several months. 
We got that volume of gas to the market by picking up our deliveries through 
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the Kosciusko line, picking up our receipts from Texas Gas at Lebanon. 

We delivered this quantity of gas, but we didn’t carry it through our pipe¬ 
line, requiring electric power to pump it up there, through the inch system, 
or through the system that has the greatest number of electric stations on 
it, where the costs are. 

Q. Is your explanation then that there were certain stations which 

1962 were not in use for a significant period of time in 1953? A. There 
were some stations not in use for a while and all stations were reduced 
because of the amount of gas delivered to Little Rock was reduced, which 
is the main stem of the pipeline. 

Q. Were there stations downstream from Little Rock which were 
out of action, which were not being used a substantial period during 1953 ? 

A. Yes, sir. 

Q. Which stations are those ? A. That would be Stations C, D and 
F and G. I don’t mean that they were out completely, I mean, immobilized 
entirely, but — 

Q. I was referring to the stations north and east. A ren't those 
so-called downstream stations, or the other way around ? A. I am sorry. 

Q. I mean the stations north and east. A. North of Little Rock, 
if that is what you are referring to. 

Q. Yes. A. There were no stations, I don't think that were com¬ 
pletely shut down for any length of time, but the volume of gas moving 
in the pipelines from Little Rock north was reduced so the h. p. require¬ 
ments and ultimately electric power requirements was reduced. 

1963 Q. Reduced below what you have projected for 1953? A. Yes, sir, 
for that portion of the system. 

Q. For that potion of the system, you mean from Little Rock, 
east, really, or west ? At least until Connellsville ? A. Yes. 

Q. Would you explain what you meant when you said differences 
in the marketing or handling of gas for 1954? A. Yes. In 1954 — 

Q. I want to get on the record what you have already told me in 
conference. A. In 1954, in order to conserve electric power costs, and 
confronted with the take-or-pay problem on gas supply, which has been 
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discussed earlier in these proceedings,. it meant that we would have to 
run our system from Little Rock north at a very high load factor, and in 
order to try to save some dollars on electric power, we were able to get 
foreign pipelines to haul the gas up there for us, using their surplus 
capacity during the summertime, so for several months we were able to 
get gas transported to the market cheaper than we could carry it on the 
last increment in our pipeline. 

Q. This particular matter that you are referring to, do you have 
any objection to stating the name of the pipeline in the record? A. No. 

We used several of them. In 1954, Texas Gas, Texas Gas Transmission 
Corporation was the one — 

1963-A PRESIDING EXAMINER: It has already been testified to. This is 
repetitious. Not only that, but it doesn't have any bearing on the case 
anyhow. 

MR. LEVENTHAL: Mr. Examiner, it is necessary to understand 
the figures. I don't think there has been testimony on this particular 
point, Mr. Examiner. 

1964 PRESIDING EXAMINER: Well, I could establish exactly where it 
was, but I won't take the time. 

MR. LEVENTHAL: If there has been testimony in the record I don’t 
recall it. Would you mind stating it? 

THE WITNESS: I was through. 

BY MR. LEVENTHAL: 

Q. I see. Where does Texas Gas pick up the gas and where do 
they deliver it ? I am talking over and above their standard agreement. 

A. They pick up and deliver the gas at the same points that the 
standard agreement covers. 

Q. In additional amounts ? A. In additional amounts. 

Q. What was the additional amount carried during ’ 54 ? A. I be¬ 
lieve the particular agreement we had was up to 60, 000 Mcf per day, at 
their option, depending on the capacity in their system. Some days — it 
actually ran higher than that. 

Q. This Texas Gas matter just goes back to 1954, is that correct? 
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A. Yes, sir. 

Q. Mr. Goodrich, I wondered if you could explain for the year 
1958 how it comes about that at station 7, you have an estimated power 
cost which is 50 percent higher than it was in 1953 ? In Station 8 you have 
— Stations 8 and 10, you have estimated power costs that are — pardon 
1965 me, station 8 you have an estimated power cost only 28 percent higher 
than in 1953, in Station 10 an estimated power cost which is 48 percent 
higher than in ’ 53, and in Station 12, an estimated power cost which is 
only 6 percent higher than in 1953. 

That is, what could cause these variations of increase in power 
costs ? 

PRESIDING EXAMINER: Just a minute. Where do you have in your 
direct testimony anything about 1953 power costs ? 

THE WITNESS: I don't have anything in there anywhere, Mr. 
Examiner: 

PRESIDING EXAMINER: Then we are not going into it. 

MR. HARGROVE: I was about to raise the further point that the 
witness has testified, both on direct and on cross, that the amount of 
power used is related to the flow in the line, and horsepower computations. 
We have furnished complete details on horsepower computations and the 
flow is set forth — flow in the line — is set forth in the gas balance ex¬ 
hibit in this proceeding. 

Power contracts have been available. They have all been checked. 

It seems to me the issue would not be what they compare with ' 53, but 
whether the figures are right on the basis of those computations. 

PRESIDING EXAMINER: We are not going into '53. It is not in 
the direct case. 

1966 MR. LEVENTHAL: Mr. Examiner, the ' 53 data were part of the 
working papers. 

PRESIDING EXAMINER: It doesn't matter. It doesn't matter if it 
was in their books 10 or 20 times. It doesn't matter what reference he 
had in order to arrive at this either. The fact is he didn't arrive at it in 
that way, but it is not in the direct case. We are not going to a base of 
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comparison that is not in the record. There is nothing in the world that 
could be more faulty than to present to this Commission comparative data 
that has one end blind. 

We don't need to say any more. We have had just about every 
maverick we can think of. That is one we are not going to have. 

MR. LEVENTHAL: The purpose of the question — 

PRESIDING EXAMINER: It doesn't matter what the purpose is. 

It doesn’t matter how good it is. It simply is technically, absolutely out. 
You cannot have a comparison in this record to place before any person ; 
to evaluate it where one end of the comparison is blind. 

MR. LEVENTHAL: I don't understand what you mean by one end 
is blind. 

PRESIDING EXAMINER: We have no figures in this record on '53. 
The Commission, therefore, cannot go into any comparison which you 
go into here, because it has no ’ 53 figures. 

MR. LEVENTHAL: These figures are in the annual report. 

1967 PRESIDING EXAMINER: I don't care. The annual report is not in 
the record even. 

MR. LEVENTHAL: I propose to put that in the record. 

PRESIDING EXAMINER: We will see if you get it there. Then we 
wiU talk about it. I don't know that you wiU get it there. 

MR. LEVENTHAL: These figures — 

PRESIDING EXAMINER: There is a lot of things you propose but this 
is bad. 

MR. LEVENTHAL: May I make an offer for the record by identifi¬ 
cation of it, by letter, that is, something contained in the annual report, 
which seems to be the custom as to column 1, so that it can be in the 
record at this time for purposes of examining this witness ? 

PRESIDING EXAMINER: If yoii show the cogency of it, the rele¬ 
vance of it. That you haven't tried to do yet. 

MR. LEVENTHAL: WeU, the cogency and relevancy of it would be 
to indicate that on the basis of these data, assuming that they are accu¬ 
rately reported in the annual report, the estimates made by Goodrich for 
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1958 are not satisfactory. That is, they have internal contradictions. 

PRESIDING EXAMINER: That is your statement. 

MR. LEVENTHAL: That would be my purpose. That is the rele¬ 
vancy. I am not able to prove it, but that would be the relevancy. 

1968 PRESIDING EXAMINER: It wouldn’t be relevant then, would it? 

MR. LEVENTHAL: Oh, yes. 

PRESIDING EXAMINER: This witness has not testified that his 
estimates of this period are based on 1953. Therefore, you can't cross 
examine this witness about it anyhow. 

MR HARGROVE: I refer to page 17 of Mr. Goodrich's testimony. 

He states very clearly that, "At the centrifugal stations with the horsepower 
requirements estimated, we applied the power rate schedules in effect for 
each station and determined the estimated cost of the electric power. " 

He stated earlier in his testimony that they determine horsepower 
requirements from the gas balance, which is also an exhibit in this case. 

Now that is exactly how he did it. I doh't see the relevancy of 
bringing in a lot of outside figures. Mr. Leventhal, and his associates, 
have had the horsepower requirements, the gas balance, the power rate 
schedules, to check aH those figures, in the most minute detail they 
want to. If they want to ask about those calculations, that is fine, but I 
don’t see where ’53 or some other year with totally different flow in 
horsepower conditions have a thing to do with it. 

PRESIDING EXAMINER: ’ 53 hasn't come into the case. It hasn't 
been shown in any part of the direct case to have any bearing. It is not 

1969 part of the cross examination of this witness in any event, and 
that is what you are doing now. What you may try to do otherwise, I don't 
know. I can't face that bridge until we get there. Right now you are cross 
examining this witness on material he had nothing to do with. Therefore 

it is not cross examination. It is something else. 

BY MR. LEVENTHAL: 

Q. Mr. Goodrich, did you use as your estimates for 1958 the Mcf 
shown in the gas balances set forth in Exhibit 6, of 456 million Mcf per 
annum, approximately? A. I used the figures in Exhibit 6, yes, sir. 
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Q. I am referring to sales and deliveries for storage. That would 
be the correct figure, wouldn’t it, Mr. Goodrich ? 

That is, those would be the correct things to take into account, is 
what I mean, for this purpose. I think that that figure comes from the 
14. 7 pressure exhibit, page 5. A. We worked with the 15. 025 pressure 
base, if you want to get on page 2, Mr. Leventhal. 

Q. You would have used the figure 427 million, 600-odd thousand 
and 19, 364, 000, making 447, is that right? A. And line 3, the deliveries 
to Transcontinental under our storage service agreement. 

Q. You would have included that ? A. A nd the fuel and company 
use, lines 10, 11 and 12, lost and unaccounted for, line 13. 

1970 Q. You would use sales, line 2, storage, service, deliveries to 
Transco, Oakford Field input line, fuel and company use, on the trans¬ 
mission system, in line 11. Did you also include line 12 ? I don’t have 
a pencil check. 

PRESIDING EXAMINER: Yes. 13 also. 

THE WITNESS: Line 12, I don't know. I would have to check my 
other papers. 

PRESIDING EXAMINER: You said so a while ago so check it. 

THE WITNESS: I am talking at>out line 12. 

MR, HARGROVE: I don’t think the volume on line 12 would affect 
the volume one way or another. 

BY MR. LEVENTHAL: 

Q. And line 13, lost and unaccounted for? A. Yes, sir. 

MR. LEVENTHAL: In view of the Examiner’s ruling about not 
being able to use the ' 53 basis for comparison, I will proceed with the 
rest of this line, other than on cross examination, but I except to the rul¬ 
ing. 

MR. HARGROVE: May I inquire, Mr. Leventhal, you would have to 
use that on a monthly, not annual basis and you would have to use it in 
relation to the source of the gas in order to get the flow through the 
system. 


BY MR. LEVENTHAL: 
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Q. I think perhaps the feature which the Examiner finds objection¬ 
able in my use of * 53 I could avoid by making, or by offering or request¬ 
ing a different comparison be made. I -would like to do that. 

1971 Mr. Goodrich, if you compare the actual for 1954, the second 
column, with your estimate for ' 58, the 4th column, you find that at 
Station 7 you have an increase of approximately 22 percent, whereas in 
stations 5 and 8 on either side of Station 7, on Station 5, you have an in¬ 
crease of only 2 percent, and Station 8, an increase of only 8 percent, 
whereas the station in between, Station 7, has an increase of about 22 
percent. 

Now you have indicated how the arrangements that you have made 
for 1954 in fact differ from what you estimated at the time you made the 
estimate, and I would like you to explain how it causes, how that could 
cause or what could cause these different effects in terms of a comparison 
of your ’ 58 estimates for ' 54 actual for these three stations ? A. Well, 
may I have the last part of that read back ? 

(Read.) 

THE WITNESS: There, again, it is related to the gas flowing 
through the system. The number of units required at each place, as re¬ 
lated to the gas in the pipe line. 

MR. HARGROVE: Mr. Examiner, I waited for him to make that 
answer, because I think it illustrates again the point that I tried to make. 
Of course there is a difference between any year or any month or anything 
you like when the flow and the horsepower requirements differ and natur- 
1972 ally the flow and the horsepower requirements are going to differ 
from year to year, depending upon operating conditions and any one of a 
number of other factors — contracts for sale, and what not — and I just 
don’t see where we are getting or what purpose or what conclusion any¬ 
body can reach by saying that it is different this year than it was last year. 
The difference is related solely to the flow of gas and the amount of horse¬ 
power required. 

Now the flow of gas and the horsepower required for ' 58, which is 
the year in question, are either in as exhibits, or have been furnished to 
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the interveners who are asking these questions. They certainly had an 
opportunity to check those computations and it seems to me we are wast¬ 
ing time by asking questions, why is there a difference, when the answer 
is always, the flow and the horsepower is different. 

PRESIDING EXAMINER: Let’s ask the next question. 

BY MR. LEVENTRAL: 

Q. Mr. Goodrich, in your working papers you show an increase 
between the year 1956 and 1957 in the cost of building up your estimates. 

You show an increase for Station 7 of approximately $82, 000 between those 
2 years -- '56 and '57, and that is the only case in those two sets of figures 
in which there is that difference between 1956 and 1957, in any substantial 
amount. 

1973 Do you have a recollection of the explanation of that? A. No, sir, 

I don't, not any specific recollection as to the reason for it. I just don't 
have it in mind. I may be able to find it. 

MR. HARGROVE: I object to going on with it. The year 1956 is 
not in the record and the difference between ' 56 and ' 56 again doesn't 
make any difference. The figures for ' 58 are either right on the basis of 
the way we did them or not. They are available to be checked, have been 
checked and if they are not right, it seems to me they can put a witness 
on the stand and say why not. 

It doesn't make any difference what they did in some other year. 

We are talking about Exhibit 63, the year '58, and in the other exhibits we 
are talking about ' 57, ' 58, and ' 59, and explained how we did them. I 
don't see the relevancy of going further with it. It is cluttering up the 
record. 

PRESIDING EXAMINER: We will take the answer as given. The reason 
is exactly the same as I used in connection with ' 53. One end of the compari¬ 
son is blind. That is why I warned at the very beginning, we are not basing 
our cross examination on working papers. We are basing our cross exami¬ 
nation on the direct case. 

I will grant that there have been some exceptions to it. I haven't 
tried to ride it too tight. 
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BY MR. LEVENTHAL: 

1974 Q. I will go on to another subject in view of the limitations of that 
ruling. 

Mr. Goodrich; your expenses are calculated in various particulars 
upon the number of compressor units in existence on the system before 
and after conversion. 

Did you determine which compressor units should be on the Texas 
Eastern system after conversion ? That is, which ones to withdraw and 
which ones — A. I didn't personally, but people in my department did. 

Q. You will take the responsibility for it ? A. Yes. I will take the 
responsibility for it. 

Q. Is it a fact that in various particulars the expenses that you pro¬ 
ject depend upon the actual facilities that you provide for in the system 
after conversion, that is, on the operation and maintenance expenses ? 

A. Yes. 

Q. I call your attention to Exhibit 8, this which, at Station 7, you 
have provided for compression capacity — after conversion — installed, 
of only 8,000 horsepower, although the exhibit shows that 8, 550 are re¬ 
quired. A. Yes. 

Q. And will you explain on what basis that could be or explain how 
that could be justified ? A. Yes, sir. 

After conversion we will have four units installed there, and we 

1975 plan to re-arrange some of the motors on the system, which will 
be available, wind up with four, 2, 000 horsepower motors, making a 
total of 8, 000 horsepower, and these particular motors have service fac¬ 
tors of 15 percent, special insulated windings in them which permit us to 
operate them at overload conditions for indefinite periods of time. 

Those minor differences of 5 or 6 hundred horsepower in a case like 
that don't bother us because that is a peak day situation, and it may or may 
not occur. That is only a capability map. 

Q. That is, you overload — you can show an overloading on the peak 
day because the actual day will be less than the peak day ? A. Yes, sir. 

MR. HARGROVE: Did you say actual or average ? 
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MR. LEVENTHAL: Average day will be less than the peak day. 

THE WITNESS: Yes, sir. 

BY MR. LEVENTHAL: 

Q. Didn't you testify previously that the average day, horsepower 
requirements, were assumed by you for the Inch systems after conversion 
on an assumption which you stated as being "base loaded", so the average 
in this case would be the same as a peak day ? A. That is right. 

1976 Q. That seems inconsistent with your present explanation that the 
average would be less than the peak day. A. No. The average will be 
ordinarily less than the peak day, but in this particular case we are going 
to operate, as I said earlier, as close to a hundred percent load factor as 
we can. We haven't been able to achieve much over a hundred percent many 
times on an annual basis. 

Q. Much over a hundred percent ? Is that what you said ? A. Yes, sir. 

Q. I wasn't sure I heard you correctly. A. But during times we 
did run it more than a hundred percent, some of our equipment was over¬ 
loaded for 365 days. 

PRESIDING EXAMINER: On the basis of ratings ? 

THE WITNESS: On the basis of name plate ratings, certainly. 

BY MR. LEVENTHAL: 

Q. Does the same explanation apply to Station 15 where you show 
installed horsepower capacity less than the required horsepower capacity ? 

A. Yes, sir. 

MR. KAPLAN: Mr. Goodrich, I was just wondering, how do you 
run over a hundred percent load factor ? 

THE WITNESS: I don't know, but the figures produce it. By that, 
it is really a computation. It is nothing but a computation of the amount 
of gas handled without regard to source sometimes, divided by the theoreti¬ 
cal design capacity of the pipe line, and all that says is that the pipe line 

1977 has got more capacity than the theoretical design, I guess. 

PRESIDING EXAMINER: We had one line here that had a design 

capacity of 850 and for several years produced 960, and the result was 
that they modified their formula. 
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MR. HARGROVE: Not being an engineer, Mr. Examiner, I would 
say that I always suspect the engineers putting a little in their hip pocket 
to be sure they satisfy management when they tell them they are going to 
get so much. 

THE WITNESS: I can explain the reason on that particular system 
though, that the years I am talking about running at greater than a hundred 
percent load factor occurred early in Texas Eastern’s history at which time 
the efficiency of the pipe lines we didn't think was very good, but by cleaning 
them the way we did, we were able to improve the efficiency, which gave us 
greater capacity. 

PRESIDING EXAMINER: Let’s go ahead. 

BY MR. LEVENTHAL: 

Q. Now, Mr. Goodrich, at Station 18, you show, according to Ex¬ 
hibit 15 — it is reflected in Exhibit 15 better than any place else — you show 
the removal of one compressor. This is a reciprocating compressor sta¬ 
tion, or it would also show by comparison of Exhibit 7 and 8, but it is more 
clearly shown by Exhibit 15 in those diagrams. 

MR. HARGROVE: Which station are you referring to ? 

1978 MR. LEVENTHAL: Station 18. 

MR. HARGROVE: What page of the exhibit is that ? 

MR. LEVENTHAL: It is page 74 in the pictures, the green and black 
exhibit, Mr. Camp’s exhibit. 

MR. HARGROVE: Do you have a copy of that ? 

THE WITNESS: Yes. 

BY MR. LEVENTHAL: 

Q. This could also be shown by comparing Exhibits 7 and 8, but 
this shows that there are now 8800 horsepower installed and that you pro¬ 
pose to retire one compressor of 1100 horsepower, leaving 7 compressors 
of 7700 horsepower, is that correct ? A. Yes, sir. 

Q. Exhibit 8 shows that the requirements at that station will be 5, 320 
horsepower ? A. That is right. 

Q. Is that correct ? A. That is right. 

Q. This shows in the removal of this station — the removal of this 
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station shows up in your data as a reduction in expenses, dependent upon 
conversion. 

My question to you is, would it not be — is that not really a reduction 
which is made to take up existing slack in the station and could be made 
independently of the conversion, that it is a surplus capacity compressing 
unit? A. No. That station, when it was certificated, had some spare 

1979 units in it. The reason it was necessary is because it is getting very 
close to our market areas where pressure conditions of some of the cus¬ 
tomers are critical, and it is just after a series of centrifugal stations, 

and any faltering anywhere on our pipe line, we want to be able to have some 
reserve capacity to permit us to meet any operating- any contract conditions 
for pressure and volume as well. That station has always had surplus 
horsepower in it. 

Q. But you show before conversion, you show an installation of 8800, 
compared with 5400 requirement ? A. That is right. 

Q. After conversion, with practically no change in requirement, you 
are still taking away 1100 horsepower. A. That is right. We need the 
1100 horsepower over on the south Louisiana line. 

Q. How did the situation at this station change though ? You might 
buy another compressor for your south Louisiana line. A. We could, but 
we are trying to keep our costs reasonable, so we are going to use as many 
pieces of equipment as can be made available on the new facilities, although 
our cost estimates don't reflect that. 

Q. But you just said that this was necessary because of some reserves 
problem and yet with exactly the same situation after conversion. A. That 
is right, but, Mr. Leventhal, you have not traced the history of the time 
that compressor station was installed, the operating conditions on the pipe 

1980 line at that time. 

PRESIDING EXAMINER: We are in the situation we were in before. 

I don't know why you can’t see it, why you have to stick a red flag up. The 
Commission certificated this line and it don't certify what they are going to 
do with it in the future, so for two reasons it is beyond the proper scope of 
this case in any way. It has no meaning, no matter what answer you get. 



1981 MR. LEVENTHAL: Mr. Examiner, may I address an inquiry to the 
Examiner at this point ? It seems to me that it is relevant and important 
to find out how much of the so-called savings and expenses are due to the 
re-arrangement of facilities, and how much of it are due to the fact that 
the system now is operating in a different way, with different needs than it 
was when it was certificated, so that the savings in cost of service could be 
effected without regard to the re-arrangement of facilities. 

He is atributing all of the savings which are due to the fact that the 
system no longer has the requirement as of the time of the original certifi¬ 
cate to the conversion, which I submit is an overstatement to the benefits 
of the conversion. 

PRESIDING EXAMINER: All right. Suppose everything you have 
said up to that date is true. That concludes the subject. The Commission 
can evaluate the matter. The Commission knew whether or not there was 
some reserve. It has constantly certificated more than the absolute re¬ 
quirement all along. In fact, some standby is essential in sound engineering 
of a pipeline; whether or not they pull it out now doesn't matter. 

THE WITNESS: Might I add, Mr. Examiner, that Texas Eastern had 
less standby on its system as such than most major gas transmission cor¬ 
porations ? 

PRESIDING EXAMINER: That is right. The Commission doesn't 
need any more on that subject. 

1982 BY MR. LEVENTHAL: 

Q. Mr. Goodrich, as a result of the conversion you will have still 
less standby comparatively than you had before conversion on the inch 
system, is that correct ? A. Yes. 

PRESIDING EXAMINER: On which system ? 

MR. LEVENTHAL: On the Inch system. 

PRESIDING EXAMINER: Which is the Inch system ? 

MR. LEVENTHAL: On the Little and Big Inch before conversion you 
have proportionately more standby than you will have on the Big Inch after 
conversion. Isn’t that correct? 

THE WITNESS: I don't know. I would have to review that, Mr. 
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Leventhal, but the standby would be in some relation to the amount of gas 
being handled through that portion of the system, too. 

BY MR. LEVENTHAL: 

Q. What will be the comparison in standby capacity system-wise 
before and after conversion? A. I don't know that I have got that in min d 
either. I could get it, but I just don't have it in mind. 

MR. HARGROVE: Mr. Examiner, I point out here this Exhibit 7 and 
8 was testified to by Mr. Marvin and probably he would have had the answer 
at the tip of his tongue, but Mr. Goodrich is not prepared with minute de¬ 
tail on these, although, of course, he is familiar with them as head of the 
engineering department and can assume some responsibility for them, but 
he doesn't have the fine detail right here in his papers. Also I don't see it 
1983 is related to the work papers which we furnished Mr. Leventhal. 

PRESIDING EXAMINER: The answer is he doesn't know. Let's go 
to the next question. 

THE WITNESS: That is right. 

BY MR. LEVENTHAL: 

Q. Mr. Goodrich, what is the expansion at Station 25, on Exhibit 7 
and 8, which shows compression and the use of h. p., but is marked as a 
pump station ? 

MR. HARGROVE: I suppose it will be quicker to let him answer than 
it would be to object to it, but it certainly has nothing to do with Exhibit 11, 
which is the subject of the work papers and, as a matter of fact, since it 
is east of Collinsville in the area of the re-arrangement, it doesn’t make 
any difference anyway. 

THE WITNESS: That is — 

PRESIDING EXAMINER: I was going to ask the witness what is the 
most easterly station affected by the proposal in this application ? 

THE WITNESS: On the Inch system it is Station 20, at Wind Ridge, 
Pennsylvania. 

PRESIDING EXAMINER: You need not answer. These two and three 
intervals are certainly eating up a lot of time. I might take this time to 
announce that our lease has expired on this room. In fact, it is expiring in 
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this building. We move tomorrow to the Pension Building across the street, 

1984 Room 338, on the roof. I am sorry. You will have to carry your 
things up there. 

Let's get through, gentlemen. This is really very, very wasteful. 

BY MR. LEVENTHAL: 

Q. Now, Mr. Goodrich, are the data which you have shown in Ex¬ 
hibit 11, do they correctly reflect your estimates in respect to power costs, 
your estimates as to what the electric power costs of the Texas Eastern 
system will be before and after conversion in 1957-58-59 ? A. May I have 
the first part of the question read ? 

(Question read.) 

THE WITNESS: As mentioned, I believe, yesterday, when we started 
this, in reviewing our figures we found some things in there which were 
different from the figures shown in Exhibit 11, but since all of the correc¬ 
tions which we would have made would have tended to make the cost of ser¬ 
vice after conversion even lower than we show in this Exhibit 11, or in the 
case, we decided to stand on our figures as presented rather than to con¬ 
fuse everybody at this late date with a new set of figures. 

Now, with that exception, the answer to your question is that they 
do reflect our estimates of the power costs for those years, before and 
after conversion. 

1985 BY MR. LEVENTHAL: 

Q. The corrections that you would make in the costs if they were 
corrected would show a decrease in your estimate as to the saving in cost 
of service for 1959, would they not ? A. I don’t recall. 

PRESIDING EXAMINER: It seems to me your statement is clear 
enough. 

MR. LEVENTHAL: It is clear, but erroneous. 

PRESIDING EXAMINER: It is his testimony. It also takes sworn 
proof to upset it. 

MR. LEVENTHAL: That is the purpose of the cross examination, 

Mr. Examiner. 

PRESIDING EXAMINER: Your question wasn't from the standpoint 


1093 


of challenging the correctness. It was simply a restatement of it. 

THE WITNESS: Did you say decrease in cost of service in 1959? 

BY MR. LE VENT HAL: 

Q. You have made certain errors in the estimates of the power cost, 
both before conversion and after conversion, isn’t that correct ? A. I 
wouldn't say that they were errors exactly. 

Q. What were they ? They look like errors. They look like errors 
of substantial amounts. A. Just a minute. I will find it in a minute if I 

1986 can think where to look. 

That is right. It would affect the cost of service — wait a minute 
now. That is not right. I really haven't carried it through to 1959. I had 
1957 in mind in my answer, Mr. Leventhal. I am sorry. I didn't carry it 
through. 

Q. You have not carried it through ? A. I didn't carry it through — 
through the cost of service that you are talking about. I have got the figures, 
the power figures all right, but I just didn’t carry it through to cost of ser¬ 
vice because we only have that for one year. 

Q. How much would the cost of power service be before conversion 
for 1959, if corrected? A. It would be reduced $88, 300. 

Q. How much would the power cost be reduced after conversion for 
1959, if corrected? A. 1959 — $78, 500. 

MR. HARGROVE: Are you going to ask those figures for the other 
two years ? 

MR. LEVENTHAL: I think they should be in the record, but I think 
as long as you have decided they are irrelevant, I will let you bring them 
in. 

MR. HARGROVE: Inasmuch as you have done this much about them, 

I will bring them in on redirect. 

MR. LEVENTHAL: Since I think that they should have been brought 
in actually at the outset, I will ask for the pi, 57 and 58. Tell me what or 

1987 how much of a correction should be made in the power costs before 
and after conversion for 1957 and 1958. 

THE WITNESS: For the year 1957 — I am going to read the total 


1094 


dollars, not the differences. 

BY MR. LEVENTHAL: 

Q. I think we can — 

PRESIDING EXAMINER: Give total dollars. Otherwise, you have 
got to give the total dollars and the differences. The difference doesn’t 
mean anything in itself. 

THE WITNESS: The total dollars for electric power costs for the 
year 1957 should have been $9, 363,100; for 1958, $9, 353, 700; for 1959, 

$8, 603, 700. 

After re-arrangement, the power cost for the year 1957 -- total 
power costs — should have been $5, 443, 500; 1958, $5, 411, 000; 1959, 
$5,026, 200. 

MR. HARGROVE: Can we have the original figures read in here, too, 
so the record will be completely clear and they will both be in one place ? 

THE WITNESS: The original figures for before conversion for the 
year 1957 were $9, 447, 900; for the year 1958, $9, 445, 800; for the year 
1959, $8,692,000. 

BY MR. LEVENTHAL: 

1988 Q. What was the nature — A. I am not through. 

After conversion, the original figures were, for the year 1957, 

$5, 745, 200; for the year 1958, $5, 655, 900; for the year 1959, $5,104, 700. 

Q. What was the nature of the revision in the estimates ? A. Well, 
in checking through the files, there was some mechanical errors in arith¬ 
metic, but the basic one which affected, which had a large effect on these 
estimates, was that at four stations, in preparing the total electric power 
for the system, after conversion, the engineer making that tabulation used 
a work sheet which had some joint operations projected on it, and used the 
wrong set of work papers and got the wrong dollars. 

In making a check during our recess in December, over the holidays, 
we found that and since we had said in this record several times that we 
did not have any allocation as to the petroleum operations, that we thought 
we should correct that, so we used the correct set of figures. 

Q. You said this was after conversion ? A. Yes, sir. There is 
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where the main dollars came from I said. 

*'b 

Q. And the corrections of approximately $80, 000 Before conversion 
were just arithmetical errors ? A. I don't recall them exactly, not en¬ 
tirely, Mr. Leventhal. In the before-conversion, on the 30-inch line, at 
1989 four electric stations over there, they used some horsepowers which 
didn't represent minimum bill computations and they should have used the 
minimum bill rather than the h. p. indicated on the worksheets, and that 
was picked up. 

Q. Those are rather trifling in amount ? A. That is part of the 
$80, 000 you mentioned. 

Q. Now, did I understand you to say that the mistake made at 
Station 12 of about $280, 000 was due to the allocation of products ? 

A. I didn’t say allocation. I didn't say Station 12. 

PRESIDING EXAMINER: That is enough right there. The record will 
show what you said. 

MR LEVENTHAL: That is all I have, Mr. Examiner. 


Whereupon, 

1994 B. D. GOODRICH 

resumed the stand, and having been previously duly sworn, was examined 
and testified further as follows: 

MR. CHAPMAN: Before I proceed on cross examination of Mr. 
Goodrich, and with reference to statements made by Mr. Hargrove regard- 
1995 ing the fact that this proposed use of the Little Inch pipeline was in effect 
sanctioned by the War Assets Administration, Congress and the Govern¬ 
ment, and with reference to the arguments that I have made in my offer of 
proof with regard to the anti-trust laws, I wish to ask the Commission to 
notice Public Law 457, 78th Congress, Chapter 479, Second Session, being 
the Surplus Property Act of 1944; with specific reference to Section 2, 
titled ’’Objectives," subparagraph (d), which cites as one of the objectives 
"to discourage monopolistic practices and to strengthen and preserve the 
competitive position of small business concerns in an economy of free 
enterprises”; subsection (j) which states as one of the objectives of 
"disposal of war assets to avoid dislocations of the domestic economy and 
of international economic relations"; Subsection (q) which states as an ob¬ 
jective "to prevent insofar as possible unusual and excessive profits being 
made out of surplus property"; Subsection (r) which provides "to dispose 
of surplus property as promptly as feasible without fostering monopoly or 
restraint of trade, or unduly disturbing the economy or encouraging hoard¬ 
ing of such property and to facilitate prompt redistribution of said property.' 

PRESIDING EXAMINER: Do I hear any objection to official notice 
being taken of this Public Law ? 

MR. HARGROVE: No, sir. I think it would be essential that notice 
be taken of that in view of the fact that all those points were covered very 
specifically in the reports I mentioned. 

1996 PRESIDING EXAMINER: Official notice will be taken. 

CROSS EXAMINATION 
BY MR. CHAPMAN: 

Q. Mr. Goodrich, I have only a few questions to ask of you, sir. 

They involve the items of expenditure of the re-commissioning of the 
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Little Inch line as a petroleum products carrier, with reference to the 
breakdown of the areas of expenditure which you gave and which at the time 
I questioned you were left within your discretion to answer. 

You indicated in your testimony a certain amount of money, of the 
roughly 15 million that has been allocated to the re-commission of the 
Little Inch pipeline as a petroleum products carrier would go into re¬ 
furbishing the old pumps, putting them back into working order. 

I now ask you, sir, if you will indicate to me whether you plan to 
make any changes on those pumps before you put them into working order 
as petroleum products pumps and whether or not such changes will involve 
additional expenditures. 

MR. HARGROVE: I object to the question unless some relevance be 
shown to the issues in this proceeding. The amount of money to be spent 
on the products line putting it back in service is certainly not at issue 
here. It is no matter of concern to the Commission, whether Texas 
Eastern spends 15 or 18 million dollars or 12 million dollars putting it 
back in shape. 

1997 MR. CHAPMAN: I think that your items of expenditure as outlined in 
. Mr. Goodrich's testimony at page 28, which in turn are reflected in the 
cash flow statement, may not show accurately the additional moneys that 
are going to be necessary to refurbish thispump, one. Two, I think that 
there are certain things that you have not or may not have contemplated 
doing that would be essential to do if you are going to use the liquefied 
petroleum gases, which would cost additional money and may even mean 
the necessity of having new pumps rather than the present ones that you 
have, which in turn would mean additional expenditures of substantial sums 
of money, and also I tie these questions in in terms of relevancy with my 
offer of proof, and the effect that these — that the use of this pipeline as a 
petroleum products carrier, with specific reference to "LPG", would have 
upon the gas transmission part of the system, being the Big Inch. 

MR. HARGROVE: I would not object to a question which I don’t think 
this question is, asking Mr. Goodrich if appropriate safety measures would 
be taken to insure that, as a mere matter of operational safety, there would 
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be no danger to the gas system from the use of the Little Inch as a products 
line, but I think a lot of detailed questions about whether it takes 15 million 
dollars, as I said, or 13 million dollars or 17 million dollars to do that is 
beyond the scope of this hearing. It is going into detailed construction 
estimates on a line which is not subject to the jurisdiction of the 
Commission. 

1998 MR. CHAPMAN: I will withdraw that question, Mr. Hargrove, and I 
will redirect my question, because I think I might be able to do it on a 
broad basis by asking Mr. Goodrich this question: 

BY MR. CHAPMAN: 

Q. Mr. Goodrich, will the pumps which you acquired, the oil pumps 
which you acquired when you acquired the Big and Little Inch systems in 
their present condition be adequate for the purposes of pumping liquefied 
petroleum gases ? 

MR. HARGROVE: Is that from the standpoint that you mentioned of 
safety? 

MR. CHAPMAN: Yes. 

THE WITNESS: Well, the pumps which we have on our — which we 
acquired with the property which we purchased from the government were 
not designed primarily to handle "LPG” products, but modifications can be 
made which will permit their use in "LPG" service, but we have not yet, 
as I have mentioned earlier in this proceeding, made a determination as to 
whether we will use those pumps or not. 

BY MR. CHAPMAN: 

Q. I hadn’t understood that to be your earlier testimony, Mr. 
Goodrich. 

What modifications would you feel would be necessary to be made in 
these pumps in order to make them safe for the use in pumping liquefied 
1999 petroleum gas? A. I am certainly not familiar with all of them, Mr. 
Chapman. I just haven't looked into it personally to that extent, but it is 
obvious that we would have to have a different kind of a seal in the shaft 
than the pumps which were used in the other service. That is the major 
one that I can think of at the moment. 
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Q. And have you made a sufficient survey to have formulated an 
opinion as to whether or not you can incorporate a different kind of seal 
into the old pumps? A. Oh, yes, We can do that. 

Q. You can do it? A. Yes, sir. 

Q. What determination, if any, have you made with regard to the 
inlet pressure at which you will handle liquefied petroleum gases? A. Well, 
depending on, of course, what the particular products are, those conditions — 

Q. Propane and butane. Specifically propane. A. All right. If 
you make it specifically propane I can answer it. The vapor pressure of 
propane is about 190 pounds, I think, and customary practice is to maintain 
an inlet pressure on the pump at some pressure higher than the vapor 
pressure, which in our studies, I believe, I have been told we have used 
200 pounds as a suction pressure on the propane. 

2000 Q. Have you formulated an opinion as to the ability of the system, 
with its present spacing of pumping stations and its present projected pres¬ 
sure, of 750 pounds on the outlet side as testified to by you — have you 
formulated an opinion as to the ability of the present stations and their 
present spacing to handle "LPG” at the necessary inlet pressure mentioned 
by you, specifically propane? A. I don't know what you mean by "formu¬ 
lated an opinion. " We have made no studies which would indicate that 
volumes of "LPG", including propane, could be transported through the 
line with the present station spacing. 

Q. And you have made flow studies that would include the carriage of 
propane? A. Yes, sir. 

Q. On the present station spacing? A. Yes, sir. 

Q. What arrangements, if any, have you made for refrigeration in 
the pumping stations? A. As far as I know, we haven't taken that into 
account yet. 

Q. When you testified at one point in response to my questions with 
regard to the hydro-static tests which were run on the Little Inch, in re¬ 
reading your testimony I noticed you were careful with reference to your 
1500 pounds per square inch statement, to confine it to portions of the 
pipe. 
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2001 Has the entire Little Inch system been tested at 1500 pounds per 
square inch pressure? A. No, sir. I didn’t mean to imply that either. 

Q. What portions have been tested at 1500 pounds per square inch 
pressure? A. I don't know exactly, Mr. Chapman, but my recollection 
is that we have about three sections of 40 to 45 miles which were carried 
to that pressure for reference purposes. The entire Little Inch system 
has been tested from around 1100 pounds to 1300 pounds, the different 
pressures being related to the times which some of the testing was done. 

The initial testing — the initial pressure selected for the first testing 
of around 1100 pounds was something less than the actual yield indicated 
for the pipe.. We later decided to carry the pressure to the actual yield, 
and in other tests, or the remaining tests the line was carried up to be¬ 
tween 12 and 13 hundred pounds, depending upon the strength of the section 
under test. 

Q. Were those tests hydro-static tests? A. Yes. They were all 
hydro-static tests. 

Q. As I understand the term "hydro-static" it means the use of 
liquid to test the pressure. A. Specifically, water; 

Q. H2O, I believe. That is the extent of my scientific knowledge, 

Mr. Goodrich. 

2002 What is the maximum rated ability of the pressure ability of the 
pumps which you presently have for use on your system? A. I believe 
those are rated 800 pounds workin^“pressure pumps. 

MR. KAPLAN: Could you read that last question and answer, please? 

(Question and answer read.) 

BY MR. CHAPMAN: 

Q. If you found you couldn’t use the pumps which you presently have, 
would that add materially to the cost of your project? A. No, sir, it 
wouldn’t. 

Q. And why would it not? A. Because in our re-arrangement of the 
present stations, we have included money to re-arrange the piping. If we 
use new pumps, we will locate them in such a manner that it won't be neces¬ 
sary to revamp all the present piping, and we will swap dollars between 
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pipes and pumps, and we can buy larger pumps at very small additional 
dollars, so that we can eliminate some units which would be required as a 
result of using the pressure pumps. 

Q. I am not so sure I understood your answer, Mr. Goodrich. Do 
you mean by your answer that you would put in new intermediate pumping 
stations? A. No, sir, not necessarily. That is one alternate, of course, 

2003 but my answer related to the existing station spacing, buying new 
pumps, buying one pump, for instance, that would do the job of two or 
three of the present pumps; having only one unit, we have that much less 
piping to do around there so we can swap dollars of piping against dollars 
spent on pumps. It is a matter of balancing our dollars. That is the 
reason I could say it wouldn't add materially to the cost of the project. 

Q. But it would add to the cost of the project? A. Not necessarily. 
It depends entirely on the number of pumps, the ones we buy and every¬ 
thing else. We have quotations on new pumps which come within the 
estimates we have made for the stations themselves, for the revamping of 
the stations, total dollars. 

Q„ Now, in your studies and determinations of the pressure at which 
you will operate the Little Inch pipeline as a petroleum products carrier, 
have you made any adjustments for a safety factor with regard to the pres¬ 
sure in the pipe? A. I don't understand the question, Mr. Chapman. 

Q. By safety factor -- A. I don't need that explained. I didn't 
understand the entire question. 

Q. Well, it probably is a clumsy question. Let me see if I can't 
do it another way. 

2004 In determining that you would operate the Little Inch pipeline as a 
petroleum products carrier at 750 pounds per square inch of pressure, 
which I believe is the same pressure at which you operated as a gas trans¬ 
mission line — is that correct? A. That is right. 

2005 Q. Did you take into consideration the application of a safety factor 
to adjust for the fact that you would be now carrying liquids in the pipe, 
rather than gas? A. No, sir. We made no correction for that fact. 

You may recall that this pipe line was originally designed and built by 
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people associated with the petroleum industry under the direction of the 
government and in wartime, and the line, itself, was designed for 800 
pounds working pressure. 

The fact that we are only going to operate it at 750 pounds is indicative 
of the safety factor in itself. 

Q. That would be the adjustment that you would deem sufficient? 

A. No. I am not relating it to that. I am just indicating that there is 
already a factor, over and above that that the designers put into the original 
calculations. 

MR. CHAPMAN: I have no further questions of this witness. 

PRESIDING EXAMINER: Any further cross, Mr. Kirby? 

MR. KIRBY: No, sir. I have none. 

PRESIDING EXAMINER: Mr. Kaplan? 

MR. KAPLAN: I have none. 

MR. HARGROVE: I have about two questions. 

****** 

2007 RECROSS EXAMINATION 

BY MR. CHAPMAN: 

Q. Do you know what the average daily volume for that pipe line 
was during the war ? A. The average daily volume for the entire period 
or the maximum volume ? 

Q. Just for the entire period of the war emergency. A. No, sir. 

Of course I don't have in mind any average day volume for the entire period, 
but records which we have in our possession show that it transported 
volumes in excess of 235,000 barrels a day, of gasoline equivalent. 

Q. That it transported volumes in excess of 235,000 barrels per 
day? A. Yes, sir. That is not an average figure. 

Q. No, but the average daily volume is the one that I would have 
referred to. A. I don't know what the average would have been. 

Q. Are you aware of any difficulties in the operation of that pipe 
line as a petroleum products carrier during World War H? A. Not 
after it was finally put into operation particularly. They had some dif- 

2008 ficuities, but most of them were during the initial period of operation, 
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and after they once got them straightened out, it had a pretty good service 
record. 

MR. CHAPMAN: That is all. 

PRESIDING EXAMINER: You are excused. 

* * * * * * 
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2045 MR. LEVENTHAL: Mr. Examiner, I wonder if we couldn't at least 
dispose of the matters in part 2 of my proffer of proof along the lines which 
were developed by you in the informal conference yesterday, that is if you 
would make the ruling with respect to Part 2 of the proffer of proof that 
the issues raised thereby are not within the jurisdiction of the Commis¬ 
sion as you visualize it, or see it, rather, and that therefore that specific 
evidence in support of these paragraphs would not be admitted in evidence, 
making that as a ruling for the purpose of expediting the course of the pro¬ 
ceeding. 

I think that would be sufficient to preserve my legal question. 
****** 

2048 PRESIDING EXAMINER: The following rulings have been, and are 
fundamental in regulating the course of this hearing, which particular duty 
is vested in the presiding officer by the Administrative Procedure Act, 

Section 7(d) and such duty is confirmed by our regulations, Section 1.27(b). 

The following rulings, as I have said, are fundamental. 

1. The Natural Gas Act does not delegate to this Commission the regu¬ 
lation of the transportation of oil or oil products. In fact, it may be stated 
more broadly. This Commission does not have any jurisdiction to regulate oil, 
or commerce in oil. 

2. The possible violation of antitrust laws to which intervenors would 
address proof is beyond the regulatory authority of this Commission. That 
very issue is between River Company, Inc., et al, and the Applicant herein, 
is now before a Federal District Court, of course this Commission will not 
use this case to compete with such court in that matter of antitrust law. 

3. The national defense interests of the United States have not been 
entrusted to this agency of the government in competition with or exclusive of 
other agencies of government more centrally in that matter. As to one phase 
of the national security, the Office of Defense Mobilization has been repre¬ 
sented by Counsel for American Pipe Line Corporation to have already acted 

2049 in granting to it a Certificate of Nec essity permitting accelerated tax 
amortization privileges under the revenue laws. As to other phases of the 
national security, the defense department has been shown to have jurisdiction. 



This Commission will not arrogate to its competing authority with the De¬ 
fense Department, the Office of Defense Mobilization, or other agencies of 
the National Government responsible for: determinations regarding the best 
use for the national security of the national resources in oil and oil products. 

4. Other proof indefinately proposed by these two intervening inter- 
venors has been addressed to the issue of detriment to the general diffused 
national public interest. It has not been possible to pin down to tangible scope 
and form, this alleged "public interest", which intervenors would have this 
Commission protect, except that is not -- repeat not -- the public interest 
or the public convenience and necessity to which the national gas act is ad- 
’.rossei -- Section 1 — and which this Commission has been empowered and 
made responsible for regulating and protecting, namely the transportation 
of natural gas in Interstate Commerce, and the sale of natural gas in Inter¬ 
state Commerce for resale to ultimate consemers. 

Hence, the proof proposed in support of such issues of public interest 
so broadly defined is iriel'vent and immaterial to the issues of fact and law 
fixed and allowed by law and regulations to be tried in this hearing. Resting 

2050 upon these considerations and upon all the other reasoning which I 
have presented during this hearing on this record, my action upon the offers 

of proof are summarized as Counsel have requested, as follows: 

* * * * * * 

Exhibits No. 39 to No. 59, relate in some respects to various sections 
of the proffer of proof which is an appendix to Volume 14 of this record. I 
have previously indicated that paragraph 1, which is under Roman Part 1, 

2051 proposes relevant testimony or relevant evidence. I have previously 
rulo that paragraph 2 of that Part I does not propose relevant testimony or 
material testimony in that it proposes to prove that there are other ways f r 
Texas Eastern to do that which it proposes to do in its application, that be¬ 
cause of the absense of the power of this Commission to tell the applicant 
what it should construct, and because its power is limited to passing upon, 
under the provisions set up by law, the exact proposal of the Applicant for 
the construction and operation of facilities, the proof with respect to pos¬ 
sible betteimeans -r alternate means would be of no value and would 
serve no purpose. 
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Part n constitutes the balance of the proffer of proof. For simplifi¬ 
cation, I will turn first to the sub-major section which is entitled "Cap 'D', 

National Defense Interest." 

* * * * * * 

• 

2052 Ruling in respect to this Part'll, therefore, must of necessity, as it 
would in a court of equity, be judged to refer not to any possible single sen¬ 
tence, question, or answer; but to the central foci of proof. 

****** 

• 5 > ■ 

As a result of the repeated study of this material, and considerable 
difficulty in breaking out what proof would be proposed, I have reached the 
conclusion that a court of equity would say, first, these are the issues sought 

2053 to be proved by various and diverse proof, and therefore the court 
would address itself as to whether the issues are within the scope of the 
hearing and within the competence of the Commission, and I find that they 
are not. 

/l • •/. * . * 

Therefore, Part His rejected as proposing testimony, to come down 
to the words of technique, irrelevant and immaterial to any issues present 

in this case under the law and regulations. 

****** 
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WALTON SEYMOUR 


called as a witness, having been first duly sworn, was examined and testi¬ 
fied as follows: 

DIRECT EXAMINATION 
BY MR. LEVENTHAL: 

Q. Please state your name? A. Walton Seymour. 

Q. And your address? A. 2021 ”N" Street, Northwest, Washington, 

D. C. 

Q. Your occupation, Mr. Seymour? A. I am in private practice as 
a consultant. 

Q. And will you please state your experience and education? A. I 
was graduated from the University of Wisconsin in 1929, with honors in 
Economics, having majored in the Economics of Public Utilities. 

From 1929 to 1934, I was with the North American Company in Sta¬ 
tistical Rate work. 

From 1934 to 1947, I was with the Tennessee Valley Authority in 
connection with its power marketing activities, and for the last half of that 
period I was in responsible charge of those activities as Director of Power 
Utilization. 

From 1947 to 1950, I served with the Office of the Secretary in the 
United States Department of the Interior, holding simultaneously the posi- 
2055 tions of Director of the Division of Power and Director of the Program 
Staff. 

From 1950 to 1952, I served in Athens, Greece, as Power Advisor 
to the Mission of the Economic Cooperation Administration, later the Mu¬ 
tual Security Agency, in Greece. 

Since October 1, 1952, I have been in private practice here, special¬ 
izing in the economic policy and management aspects of the development 
and utilization of electric power and health education natural resources. 

Among my other activities from 1949 to 1951, I served as one of 
three members of an ad hoc committee appointed by the Atomic Energy 
Commission to recommend methods of improving the Commission's rela¬ 
tionships with the electric power industry. 
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Q. Mr. Seymour, did you prepare Exhibit No. 62? A. I did. 

Q. Mr. Seymour, what does Exhibit No. 62 purport to show? A. Ex¬ 
hibit No. 62 shows a breakdown of the changes in operating expense due to the 
conversion of facilities proposed under Docket No. G-2503 between the de¬ 
crease in expense due to the withdrawal of the Little Big inch and the in¬ 
crease in expense due to the addition of new facilities. 

* * ★ * * * 


2078 MR. HARGROVE: May I ask a question to clarify my position, and 
might very well simplify yours considerably. Is Mr. Bennett also to testify 
to this exhibit? 

MR. LEVENTHAL: We will have Mr. Bennett testify, yes, to this 
exhibit. 

2079 MR. HARGROVE: In other words, this exhibit will be qualified, then, 
by two witnesses ? 

MR. LEVENTHAL: Yes. 

PRESIDING EXAMINER: Let's proceed as rapidly as possible, now. 
There is not tremendous weight in this material in any event, and I say that 
deliberately. I don't want to waste a lot of time on it. I want you to have 
your day, but I want to get it over with, expeditiously. 

MR. CHAPMAN: Might we take our regular morning recess while they 
are conferring on this ? 

PRESIDING EXAMINER: We have had one. I was about to skip one, 
if we could. Maybe he needs to rearrange his thinking a little by dividing 
up to two witnesses, which I don't think he planned before. 

We will recess for ten minutes, and let's be prompt. I want to get 
this case through. 

(Whereupon, at 11:30 o'clock a.m., a recess was taken until 11:40 
o’clock a. m.) 

PRESIDING EXAMINER: The hearing is reconvened. 

DIRECT EXAMINATION (Resumed) 

BY MR. LEVENTHAL: 

Q. Mr. Seymour, will you state, briefly, for the other items in the 
column "Other Basis of Allocation Used by Goodrich", how you arrived at 
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2080 the figures which you have set forth — this is the fifth col umn in 
Table "C", and perhaps it would be convenient at the same time to refer to 
the figures in the fifth column of Table "D". I mean by that, the last column 
on the right. 

Incidentally, before you answer that question, may I ask when you refer 
to "K” line, in Table "D", to what do you have reference? A. That refers 
to the Kosciusko Line portion of the facilities to be added under G-2503. 

Q. Now, will you, as I say, briefly indicate how you obtained the fig¬ 
ures set forth in the last column of Table "C" and Table "D"? A. If I may 
first refer to the $173, 800 which we covered just before the recess, that is the 
South Louisiana Line portion of the total, and over on Table "D", page 6, 
a corresponding figure of $375,300 appears as the Kosciusko Line portion of 
the total, and both of those relate back to Source No. 15 which I explained be¬ 
fore the recess, both figures, the $173, 800 appearing at the bottom of page 
15, and the next to the last item in the Little column at the middle of page, 
and the balance of $375,300 reached after deducting the $173,800 from the 
$549,100 of total for the additional facilities, that balance of $375, 300 repre¬ 
sents the Kosciusko Line portion of compressor station labor. The next item-- 

2081 PRESIDING EXAMINER: While you are on 15, where did you get the 
percentage figures you used ? 

THE WITNESS: The percentages of 71. 5 and 28. 5 which I referred to, 
and the 71. 5 being used in developing the $173, 800 came from the working 
papers of Mr. Goodrich, and the particular reference is above. 

PRESIDING EXAMINER: And he used the 71. 5 percent? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: For the same purpose? 

THE WITNESS: He used that in developing the total amount of 
$549,100 of additional expense for operation of compression station labor 
due to additional facilities, and in developing that $549,100, this repre¬ 
sented 71. 5 percent, which was his figure of the total of operation com¬ 
pressor station expenses, including both labor and expenses and supplies, for 
all compressor stations other than 2500 horsepower, as indicated there at 
the top, and for the 2500 horsepower which represented the Kosciusko sta¬ 
tion he used 66 percent. 
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Since these stations on the south Louisiana line were all other than 
2500 horsepower stations, the 71. 5 percent was used. 

PRESIDING EXAMINER: Now, to get from $549,100 down to $173, 800, 
what did you do ? 

THE WITNESS: I took 71. 5 percent of the south Louisiana line portion 

2082 of operation expense, which shows up in the tabulation just above in 
the column headed "Operation", being the total of the first four stations, 
showing 244, 500 as being applicable to the south Louisiana line, because 
those are the stations on that portion of the system, so that 244, 500, 71.5 
percent of it gives the south Louisiana line portion of the $549,100. 

The $549,100 is 71.5 percent of the $773, 500, which is the total for all 
of the additional facilities, as shown in the tabulation under the heading "Op¬ 
eration”, just above there, in the middle of the page. 

PRESIDING EXAMINER: The 71. 5 percent is in contrast to the 28. 5 
percent? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: So the use of the 71. 5 percent, he used that 
to establish labor, didn’t he? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: Well, why do you use the same one, then, 
against total dollars to establish the south Louisiana line? 

THE WITNESS: The total dollars, $737, 500 for operation expense, 
are for the total of the Kosciusko line, and the south Louisiana line, being 
those applicable to all the additional facilities. 

Now, operation expense includes both labor and supplies and expense. 

2083 The working papers indicate that Mr. Goodrich's basis of allocation 
of total operation expense in this item was based upon 66 percent being allo¬ 
cable to labor, for those stations of 2500 horsepower, and 71. 5 percent for 
all others, and I think I made a slight error in my previous answer, by 
failing to mention the 66 percent as well as the 71. 5 percent in describing 
the allocation of the total, but for this purpose the south Louisiana line 
stations being all 2500 horsepower — all other than 2500 horsepower sta¬ 
tions, the 71. 5 percent was applied to the total of 244, 500 dollars, appear¬ 
ing in the tabulation in the middle of the page. 
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Of course the 28. 5 as you point out, the rest of the 100 percent, 
becomes supplies and expense for the south Louisiana line of $70,700, 
in the last column at the bottom of the page, and the difference of $153,700 
is the supplies and expenses allocable to the Kosciusko Line portion. 

BY MR. LEVENTHAL: 

Q. Did you carry those two figures, $70,700, as supplies and ex¬ 
pense for the south Louisiana line portion, and the $53,700 for supplies and 
expense for the Kosciusko line into tables "D” and "D"? A. Yes, sir, 

I did. Those figures appear as the first figures in the right-hand column, 
when you are looking straight at the table. 

$173,800, on Table "C", page 5, and $375,300 Table "D", page 6. 

208 Vw, going to the next figure of $82, 400 — wait a minute, starting with 
Table "C", the next figure of $38, 200 in the right-hand column, that refers 
back to Source No. 16, which appears on page 16 of the papers in Exhibit 
No. 62. There is described the method of determining operation compres¬ 
sor station supplies and expenses, which is this item. 

Q. This item supplies and expenses includes what? A. This item 
of supplies and expenses, shown on Table "C ” on page 5, excludes elec¬ 
tric power. 

Q. As the term "supplies and expenses" is used in the Goodrich 
working papers, what does it include? A. In this particular connection, 
it includes supplies and expenses, and electric power in the total item 
of $244,400. This is allocated in the Goodrich working papers between 
supplies and expenses, and electric power, on the basis of 54 percent 
for supplies and expenses, and 46 percent for electric power. 

MR. HARGROVE: May I have the question again, please? 

(The question of Counsel was read by the reporter.) 

MR. HARGROVE: I move to strike the answer as not responsive. 

PRESIDING EXAMINER: Read the answer. 

(The answer of witness was read by the reporter.) 

2085 BY MR. LEVENTHAL: 

Q. To clarify the record, let us get straight what the electric 
power referred to here is. Is this the main prime mover electric power 
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driving the compressors, or is it incident electric power at the stations? 
A., This is the electric power allocable to the power used at reciprocating 
stations. 

MR. HARGROVE: That wasn't the basis of my motion to strike, 

Mr. Leventhal. My motion to strike was based on the question what does 
supplies and expenses include, and I never heard him say. 

PRESIDING EXAMINER: He didn't say. 

MR. LEVENTHAL: The point was to get him to say it included 
electric power, which he did say, that it is used to include electric power 
as well. 

MR. HARGROVE: Then the answer is responsive only with respect 
to part of it? 

MR. LEVENTHAL: Yes, I should have phrased it more accurately, 

I beg your pardon. 

BY MR. LEVENTHAL: 

Q. Mr. Seymour, briefly, have you finished your explanation of 
how you got the figures for other compressor station supplies and ex¬ 
penses for the South Louisiana line? A. No, sir, I have not. The figure 
of $38, 200 thus is determined by applying the 54 percent ratio used in the 
2086 Goodrich working papers for determining the supplies and expenses 
portion of this item to $70,700 for the South Louisiana line, which is de¬ 
termined in the preceding source Item No. 15 on page 15, down at the 
bottom of the page, $70,700, so 54 percent of that item, or $38,200, is 
the other supplies and expenses for compressor stations for the South 
Louisiana line, and the balance of the total of that amount, the total being 
$120, 600, when you subtract the $38,200, the balance becomes $82, 400, 
which is the portion of this item allocable to the Kosciusko line, and that 
appears on Table "D", page 6. 

Q. Briefly will you describe the source and development of the fig¬ 
ures that appear in Tables "C" and "D" for maintenance of compressor 
station structures, and maintenance of compressor station equipment? 

A. Yes, sir. On Table "C", page 5, the first item of maintenance in 
the last column to the right is $7100, and the source of that is described 
on page 16, Source No. 17, down at the bottom of the page. 
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Following a procedure similar to that used in the other items, the 
percentage of 11 percent is applied to the total maintenance allocable 
to the South Louisiana line as indicated in the calculation on page 15 in the 
tabulation in the middle of the page of the four stations on the South Louisi¬ 
ana line, where the total shows $64, 500 for maintenance. 

2087 Taking 11 percent of that item, which corresponds to the percentage 
allocable to structures, compressor station structures in the Goodrich 
working papers gives a figure of $7,100, and then the maintenance allocable 
to equipment in compressor stations of $57, 400 is the other 89 percent, so 
those two items on the South Louisiana line shows as the last two items in 
the last column of Table "C" on page 5. 

Q. My attention has been called to the fact that I have misread, in 
my question, and referred to the maintenance of compressor station struc¬ 
tures — that is correct, isn't it? I beg your pardon. A. The other figures 
at the bottom of page 16 relate to the Kosciusko Line for these same items, 
maintenance of structures, compressor station structures, that is, $25,900, 
and maintenance of compressor station equipment, $200,700, and those 
figures appear in the right-hand column of Table "D", page 6, the last two 
figures in the column. 

Q. Briefly would you describe the source of your figures in Tables 
"C" and "D" for electric power, and for gas for fuel? A. Yes, sir. 

If I may go back to Table "B”, it may assist in this explanation, Table 
"B", page 4. 

The electric power item you will notice is divided into two pieces, 
the total amount of $356, 000 for electric power, the addition due to new 

2088 facilities under G02503, is divided into two parts. The first, 

$264, 900, is applicable to centrifugal stations and is taken from date ap¬ 
pearing in the Goodrich working papers, directly, as indicated by Item 
5-1 in the source material. 

The other item of $100,100 relates to electric power used in the re¬ 
ciprocating stations, as does the following item of $911, 800 representing 
gas consumed for fuel in the reciprocating stations, so the allocation of 
those two items is described in Sources 5-A and 5-B. 
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This is the source of the 911, 800 for gas consumed for fuel and the 
91,100 for electric power for reciprocating stations. 

Now on page 7, Source 5-A at the bottom of the page appears the 
$254, 900 figure. 

On page 8 and page 9 is described the basis for allocation of the 
91,100 dollars. 

Now, turning to page 9, the total power cost for reciprocating sta¬ 
tions before conversion is $181, 400, and after conversion, $229, 600, 
and the difference is $48, 200. That is the net increase in power cost due 
to conversion. 

Q. At reciprocating stations? A. Yes, the next tabulation on page 
9 shows the installed horsepower of compressor capacity of reciprocating 
stations, on the inch system, on the Kosciusko and in total before conver- 
2089 sion, after conversion, and the difference due to conversion. 

The overall average cost of electric power at reciprocating stations, 
before conversion, was $1. 20 per horsepower, that is the $181, 400 di¬ 
vided by the 145, 840 horsepower installed capacity. 

Taking that $1. 24 per horsepower, and applying it to the 34, 600 
horsepower, which is to be taken off the inch system, gives a decrease 
in power cost applicable to the inch system of $42, 900 for reciprocating 
stations, so that the total increase due to the addition of new facilities 
is derived by adding that $42, 900 to the net increase of $48, 200 developed 
at the top of that page to arrive at the $91,100 of increase in power cost 
for -- rather in power cost for the additional reciprocating stations in the 
"K" line and the South Louisiana Line. 

PRESIDING EXAMINER: Let me ask you one other thing there, I 
don't know whether I follow you or not. 

Reduction in horsepower on inch system of 34, 600 horsepower mul¬ 
tiplied by the average per horsepower? 

THE WITNESS: Before conversion, yes, sir. 

PRESIDING EXAMINER: The overage before conversion is applied 
to the amount? 

THE WITNESS: To the amount which is taken out from the inch sys¬ 


tem. 
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2090 PRESIDING EXAMINER: Now, by "taken out from the inch system", 
what do you mean? 

THE WITNESS: The amount of reciprocating horsepower on the inch 
system after conversion is 34, 600 horsepower less than the amount on 
the inch system before conversion. 

PRESIDING EXAMINER: And the inch system on this assumption 
that you are making is that the inch system would not be in gas service 
anymore, wouldn't it? 

THE WITNESS: No, sir, just this 34, 600 horsepower of reciprocating 
capacity will be taken out of service. 

PRESIDING EXAMINER: Well, is this on the Little or the Big Inch 
Line, you are talking about? 

THE WITNESS: This is the total reduction on the Inch System. 

PRESIDING EXAMINER: Both lines? 

THE WITNESS: Some of it is 20-inch compression capacity, and I think 
in some cases some of it is 24-inch compression capacity. 

PRESIDING EXAMINER: How much of it is on the 20-inch? 

THE WITNESS: This is the total amount, and I do not have with me 
a breakdown. 

PRESIDING EXAMINER: And that which is left on the 20-inch — 
and there would be some left on the 20-inch? 

THE WITNESS: No, sir. 

PRESIDING EXAMINER: There wouldn’t be any left on the 20-inch 
2091 at all? 

THE WITNESS: No not as far as I know, sir. 

PRESIDING EXAMINER: No centrifugal — 

THE WITNESS: This is reciprocating. There would be none on the 
20-inch. 

PRESIDING EXAMINER: Were there any before? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: I still don't follow how you get this difference, 
because you talk about both inch lines and that confuses the situation. One 
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of the lines is not going to be in gas service anymore, and one of them is. 

Now, when you bring in what is going to happen to the line that is left 
in service and don’t show or don't take into account or at least it didn't show 
here that you have that, that line isn’t going to be in use anyhow, so what is 
on it doesn't matter. It doesn't prove anything to me. 

THE WITNESS: May I say a further word in explanation? 

PRESIDING EXAMINER: Yes, please do. That is why I am asking you, 
giving you a fair chance. 

THE WITNESS: This calculation shows the total reduction in recipro¬ 
cating capacity due to the withdrawal of the Little Inch, and the total increase 
in reciprocating capacity due to the additional facilities to be added under 
G-2503, in accordance with the company's figures. 

PRESIDING EXAMINER: So far as I have heard, you still talk about 
the Inch System as two lines instead of one. One of the lines is going out 
of service, so I don't think your comparison can be correct there . I don't 
know whether credit has been taken or given to the fact that the entire Lit¬ 
tle Inch would be out of gas service. 

THE WITNESS: It has, sir. 

PRESIDING EXAMINER: Well, you say so, but you don't prove it. 

That is just what I am. showing you, and the reason you don't is because 
you haven't got the figure for the Little Inch, as such. 

Maybe it does, I don't know, but your assertion doesn't make it so. 

That is what you are on the stand for, and that is why I am talking. 

It is only fair to the witness to say, "You tell me, but you haven't 
proved it. " 

THE WITNESS: This calculation, sir was to determine the amount 
of electric power cost allocable to the facilities which will be taken out, 
that is a decrease in facilities and allocable to the facilities which will 
be added, that is an increase in facilities, corresponding with the company's 
estimates of the change in expenses which also involved a decrease in ex¬ 
penses due to those facilities which are being taken out of service, and an 
increase in expenses due to the new facilities. 

PRESIDING EXAMINER: Well, let’s go ahead, then. 
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2093 THE WITNESS: So that the $91,100 represents the total cost of electric 
power for reciprocating stations allocable to the additional facilities to be 
installed under G-2503. 

On page 8, the total of the electric power for reciprocating stations, 
and for centrifugal stations is developed at $36, 000, which is then entered 
in the total column of page 4, Table ”B" under "Electric Power." 

On page 10, Source 5-B, is described the sources of the $911, 800 
figure for gas consumed as fuel at reciprocating stations, and the details 
of the computation show on the next page, page 11. This is a similar com¬ 
putation to the one used for electric power for reciprocating stations, the 
total increase in gas consumed as fuel due to conversion is $596, 600, as 
indicated at the top of the page, being the difference between $1,328,400 
of gas consumed as fuel -- that is the cost of gas consumed as fuel before 
conversion — and $1, 925, 000 being the cost of gas consumed as fuel after 
conversion. 

Taking again, the capacity figures which appeared in the preceding 
answer, the average cost of gas consumed for fuel per horsepower installed 
of reciprocating capacity is $9.11 before conversion. 

Applying that $9.11 average to the 34, 600 horsepower, which is pro¬ 
jected as being removed from the Inch system, yields a total cost of $315, 200 
for gas consumed as fuel allocable to that reduction. Adding that $315, 200 
to the net increase of $596, 600 in the cost of gas consumed as fuel due to 

2094 conversion, gives the total of $911, 800 in the cost of gas consumed 
as fuel at reciprocating stations on the new facilities, and that $911, 800 
appears on Table "B", page 4. Now, on -- 

PRESIDING EXAMINER: Let me ask you a question on this figure, 

now. 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: The $9.11 per horsepower is an average, 
you say, before conversion, on what? 

THE WITNESS: On the system as a whole. 

PRESIDING EXAMINER: On the Little Inch, Big Inch, or both? 
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THE WITNESS: On the system as a whole. This is determined from 
the middle of the page, sir. 

PRESIDING EXAMINER: That is including the Kosciusko Line? 

THE WITNESS: That is including all of the capacity on the system, 
yes, sir. 

PRESIDING EXAMINER: Now, does the reduction in horsepower on 
the Inch System — that is both lines, isn't it? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: And in effect there is a substitution of — 
is it reciprocating you are talking about ? 

THE WITNESS: Yes. 

PRESIDING EXAMINER: There is a substitution in effect that the re- 
2095 duced amount of horsepower on the inch system by putting it on the 

south Louisiana, or possibly the Kosciusko or both, right? 

THE WITNESS: Well, I am not sure about the substitution. 

PRESIDING EXAMINER: If you got reduction on the Inch System, and 
an increase over here, then the difference between them is the net increase, 
isn't it? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: Then in effect what you have done is take 
horsepower off this system here and put it over on this system, so you have 
a substitution of that much that is not the difference, isn’t it? 

THE WITNESS: I am sorry, but since this is only a portion of the 
horsepower in the compressor stations on the two system, s being recipro¬ 
cating only, and since centrifugal horsepower also exists on both systems, 

I am not sure that I could testify that it is a substitution in fact. 

PRESIDING EXAMINER: I don't mean physical equipment, but I 
mean one certainly counterbalances. 

Now, again, can you break out what happens on the Little Inch, which 
is going out of service? 

THE WITNESS: This includes all of the reciprocating capacity al¬ 
locable to the Little Inch and operating on the Little Inch in 20-inch sta¬ 
tions, and may also include some 24-inch capacity. 
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2096 PRESIDING EXAMINER: All right, go ahead. 

THE WITNESS: So that the effect of this calculation is to pro-rate the 
system cost of gas consumed as fuel on an installed horsepower basis between 
the compressor equipment, which is removed from service, and the com¬ 
pressor equipment which is added on the "K" line and the south Louisiana 
line. 

Now, passing from Table "B" on page 4, to Tables "C" and ,r D", tak¬ 
ing Table "C" first, on page 5, the cost pf power for compressor stations is 
$18, 800 to be related to Source No. 13, which appears on page 13, and I 
might at the same time refer to the cost of electric power for the Kosciusko 
Line which is shown on Table "D", page 6. 

Page 13 indicates that the $264,900 of cost for centrifugal stations 
is all on the Kosciusko line, because there are no centrifugal stations pro¬ 
jected on the South Louisiana Line in G-2503. The remainder of $91,100 
is allocated between the Kosciusko Line and the basis of the percentage which 
the installed capacity in reciprocating stations on each of those two sections 
of the system bears to the total installed capacity on the additional facilities 
to be added under G-2503, and the next page shows the development of those 
percentages, page 14. 

MR. STEVES: Would this be a convenient time to take the luncheon 
recess, sir? 

PRESIDING EXAMINER: Is it 12:30? 

2097 MR. HARGROVE: It is 12:35. 

PRESIDING EXAMINER: All right, we will recess until two o'clock. 

(Whereupon, at 12:35 o'clock p.m., the hearing was recessed, 

to reconvene at 2:00 o'clock p. m., the same day. ) 

2098 AFTERNOON SESSION 

PRESIDING EXAMINER: The hearing is reconvened. 

Whereupon, 

WALTON SEYMOUR 

resumed the witness stand, and testified further as follows: 

* 

FURTHER DIRECT EXAMINATION 
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BY MR. LEVENTHAL: 

Q. Mr. Seymour, had you finished the answer to the last question 
before lunch? A. No, I don't believe I had. 

PRESIDING EXAMINER: The witness believes he should complete the 
point he was on, and as he has it in mind, I will recognize his answer with¬ 
out a question. The question is, "What is the rest of the answer"? 

THE WITNESS: I was describing the application of the percentages 
of total reciprocating capacity, as shown on page 14 of Exhibit No. 62, the 
percentage of 79. 38 percent, shown with the double underline is the per¬ 
centage of total reciprocating capacity on the combined Kosciusko and South 
Louisiana Line portions of the system, in other words on the additional fa¬ 
cilities under G-2503, which is applicable to the Kosciusko Line portion, 
and the 20. 62 percent is applicable to the balance of those additional facil¬ 
ities, that is to the balance of the system which is added. 

Those percentages are then used on page 13 to allocate the $91,100 
of power cost of reciprocating stations on the additional facilities, 79.38 
percent to the Kosciusko line, or $72, 300, and 20. 62 percent, or $18,800 
to the South Louisiana line. I think that completes the answer to that ques¬ 
tion. 

PRESIDING EXAMINER: All right, you may ask your next question. 

BY MR. LEVENTHAL: 

Q. Mr. Seymour, I direct your attention to page 11 of your exhibit 
where you have a horsepower table and you show the difference before and 
after conversion for ”C", Inch System, and "D", the "K" line. Is that 
strictly accurate, Mr. Seymour? A. No, sir, I would like to explain the 
fact that where the allocation is made between the Inch System and the "K" 
line, the "K” line term includes the South Louisiana Line. Where the al¬ 
location is made in a further step between the "K" line and the South Louis¬ 
iana Line, they are in effect separate parts of the so-called "K" line sys¬ 
tem. 

Q. So that on page 11, we might put in parens, after the "K" line, 
including South Louisiana Line, to avoid confusion? A. Yes, sir. 

Q. And the same would be true on page 9? A. Yes, sir. 
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2100 Q. Do you have any other places where the exhibit should be cor¬ 
rected in that clarifying way? A. I am not aware of any others, sir. I 
believe the general description that I have indicated is the basis for these 
two changes. 

Q. Mr. Seymour, will you refer to Exhibit No. 63 for identification, 
headed "Comparison of Electric Power Costs before Conversion"? A. Yes, 
sir. 

Q. Will you state the source of the figures in the column headed "1953"? 
A. Those figures came from the 1953 annual report of the Texas Eastern 
Transmission Corporation to the Federal Power Commission. 

Q. And will you do the same for the column headed "10 Months Actual, 

2 Months Estimated, 1954"? A. Those figures came from the working pap¬ 
ers which Texas Eastern furnished to us, from a working paper entitled 
"Electric Power Costs, Gas only —" — no, "re-arrangement", and dated 
November 11, 1954. 

Q. Is there any respect in which your column 2 differs from the work¬ 
ing papers, Mr. Seymour? A. That column differs by $180, I believe, on 
the total, which is included in the amount for station "C", that is the $80 is 

2101 included in station "C" and I think with that exception, the total is 

the same as the 1954 column of Texas Eastern, which adds up to $8,386, 600, 
as compared with $8, 386, 780 for this column, on Exhibit No. 63. 

MR. KAPLAN: Mr. Leventhal, I would like to check on one point here. 

MR. LEVENTHAL: Yes. 

MR. KAPLAN: In the column headed "1953", the first column, it was 
my understanding, at least I thought that the figures in Column 1 and in Col¬ 
umn 2, came from Mr. Goodrich's papers, and I now understand that the 
column headed "1953" comes from the FPC annual report. 

Now, were those figures derived from the annual report, or did they 
come from the annual report through Mr. Goodrich's papers? 

THE WITNESS: These figures were actually included in the annual 
report, and they checked, Item for Item, with the figures included in Mr. 
Goodrich's working papers on the same paper which I just described, under 
the heading "1953". 
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The total on that table is somewhat different from this total, but 
the individual figures agree with these individual items, or substantially 
so, anyway. 

PRESIDING EXAMINER: To what purpose did the 1953 figures apply 
in these computations — in Mr. Goodrich’s computations? How did he use 
them? 

2102 THE WITNESS: They appeared on one of the working papers which 
were provided to us, sir. 

PRESIDING EXAMINER: What did he do with them? 

THE WITNESS: He showed them in comparison with the years from 
'49 through ’59, year by year, including in the last three columns the years 
’57, '58 and ’59. 

BY MR. LEVENTHAL: 

Q. Q. And in the column headed "Goodrich Estimate 1958", multi¬ 
plied by point 97, will you state the source of these figures ? A. These 
figures appeared in a column headed "1958" on the same paper which I 
have described. Those were the basis for these figures, and to those I 
applied the factor of point 97, on which testimony was given the other 
day by Mr. Goodrich. 

Q. The column "After 10 months actual two months Estimated 1954", 
headed "Index 1953 equals 100", will you describe what those figures pur¬ 
port to be ? A. Now those figures purport to be the percentage which is 
obtained by dividing the figures in the preceding column under the heading 
"10 Months Actual, 2 Months Estimated 1954”, by the figures in the next 
preceding column, under the heading "1953. " 

Q. Will you describe what the figures in the last column, also headed 
"Index 1953 equals 100" purport to be? A. They were obtained by dividing 

2103 the figures in the preceding column under the heading "Goodrich Es¬ 
timate, 1958, times point 97.", by the figures in the column under the 
heading ”1953." 

Q. The data at the bottom of the page, under base year 1954, T. E. 
Estimate, will you state the source of that figure? A. The figure for Total 
Electric Power, was obtained from one of the working papers which 
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summarizes the relationship of the estimated base year, and the 1954 10- 
months actual 2-months estoiated figure, and the $9, 204, 500 appears after 
the heading "COMP--STA Electric Power." 

Q. And the figure of $181, 400? A. That is the figure for the cosjt of 
power for reciprocating stations which appears in the working papers, unit 
cost, reciprocation stations, under a heading "Electric Power", and is the 
total, $181,400. 

MR. LEVENTHAL: Mr. Examiner, I have another proposed exhibit 
for identification, if you will give me a number for that? 

PRESIDING EXAMINER: The next number is "64. " 

(THE DOCUMENT ABOVE REFERRED TO WAS MARKED FOR IDENTI¬ 
FICATION AS EXHIBIT NO. 64.) 

BY MR. LEVENTHAL: 

Q. I hand you herewith Applicants proposed — Intervenor’s proposed 

exhibit No. 64, entitled "Data Relating to effects of Conversion on 
Taxes other than Federal Income Taxes", and I ask you if you did supply 
me the figures shown under I, Data Reported by Texas Eastern to FPC? 

A. Yes, sir, I did. 

Q. And where did you get these figures ? A. From the company’s 
1953 annual report to the Federal Power Commission. 

MR. KAPLAN: Mr. Examiner, is this going to be No. 64? 

PRESIDING EXAMINER: No. 64 for identification. 

MR. LEVENTHAL: Mr. Examiner, I offer Hearing Exhibit No. 64 
in evidence. The rest of the Exhibit merely refers to data in the record, 
or to calculations as shown, and I introduce the exhibit in connection with 
this witness merely to get the testimony that the data or figures in Part I 
are from the annual reports of the Federal Power Commission. Essenti¬ 
ally it is Counsel’s Exhibit. 

PRESIDING EXAMINER: Did this witness prepare the rest of the ex¬ 
hibit ? 

MR. LEVENTHAL: Yes, he did. 

PRESIDING EXAMINER: You made the computations shown here? 

THE WITNESS: Yes, sir. 
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PRESIDING EXAMINER: I will reserve decision on it. 

MR. LEVENTHAL: I have no further questions of this witness. 

PRESIDING EXAMINER: You may cross-examine. 

MR. HARGROVE: Is there to be another witness on Exhibit No. 63, 
or are you going to offer that? 

MR. LEVENTHAL: Mr. Hargrove, I am reserving judgment on the best 
way to proceed with respect to Exhibit No. 63. I will offer it, but I will 
either offer it — I can't say at this time whether I will offer it as it stands 
now, or whether I will have further testimony with respect to it before I 
offer it. This is necessary qualifying testimony in any event. 

MR. HARGROVE: Will the testimony be from this witness? 

MR. LEVENTHAL: There will be no further testimony from this 
witness on Exhibit No. 63. 

MR. HARGROVE: I did not wish to raise a point of inquiry or objec¬ 
tion until the exhibits were offered, but since it has a necessary bearing 
on my cross-examination, Mr. Leventhal, may I ask if you would state the 
purpose of Exhibit No. 62 and No. 63? 

In other words, if the exhibits had been offered, I would have stated 
it in the form of an objection. Since they have not been offered, it would 
have some bearing on my cross-examination, and I would like to be ad¬ 
vised as to what purpose they purport to have. 

MR. LEVENTHAL: Exhibit No. 62 will be offered in connection with 
other testimony, but will be offered in support of two general ultimate issues, 

if I may put it that way, one, that the calculations made by Mr. Good¬ 
rich — that there is a question about the calculations made by Mr. Goodrich 
as to the expenses on the Kosciusko line as being too low, and 2, that the 
expenses of the Little Inch System, or let me put it this way, that the sav¬ 
ings which would be achieved in cost of service by withdrawing the Little 
Inch System will be less then the cost of service on the next block of facil¬ 
ities, the next block of gas service which the company would offer through 
the additional facilities added by G-2503, when they are suitably expanded. 

Do I make myself clear, Mr. Hargrove? 
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MR. HARGROVE: As to the first part, with respect to Mr. Goodrich's 
estimate on the Kosciusko Line, yes, I understand that. I don’t think I would 
be clear on the second part until your other exhibits come in. 

MR. LEVENTHAL: It isn't clear until they do come in, but those 
would be the ultimate issues for which Exhibit No. 52 or to which Exhibit 
No. 62 is related. 

MR. HARGROVE: Now how about Exhibit No. 62? 

MR. LEVENTHAL: Exhibit No. 63 relates to the accuracy of Mr. 
Goodrich's computations of power costs on the new facilities. 

MR. HARGROVE: By "relation to it", do you mean it is designed to 
show that they are not accurate? 

2107 MR. LEVENTHAL: It is designed to show there is substantial ques¬ 

tion about them, yes. 

MR. HARGROVE: I don't think I understand whether it is your posi¬ 
tion that they are right or wrong? 

MR. LEVENTHAL: It would be my position that there is error other 
than those reported or described by Mr. Goodrich on the stand. 

MR. HARGROVE: And Exhibit No. 63 is designed to show that there 
is that error ? 

MR. LEVENTHAL: As a part of the proof that there is that error. 

PRESIDING EXAMINER: I don't know what is the best procedure here 
when you have two witnesses on an exhibit, and you haven't offered Exhibit 
No. 63. 

It seems to me it may be better that you put all your direct case on 
and then cross-examine. I think that is perhaps the best procedure. 

MR. HARGROVE: Anything that the Examiner thinks would be pre¬ 
ferable. 

PRESIDING EXAMINER: I think that would be preferable. There is 
some problem in connection with both, but I think we had better have the 
whole case in so we will know what it leads to, because the very indefinite¬ 
ness of the answers will mean that the cross-examination can’t necessarily 
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be directed to the objectives intended to be served by the exhibits . 

I believe it would be better to make the cross-examiner remember 
which witness said which than it is to go through cross-examination and 
then have to do it all over again. 

MR. LEVENTHAL: In relation to the testimony of Mr. Bennett, his 
testimony with respect to Exhibit No. 62 is part of a line of testimony re¬ 
lating to the ultimate issues, as I have just described them to Mr. Hargrove. 

****** 
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2120 PRESIDING EXAMINER: I might go a step farther, and say we are 
not going to hear any rebuttal testimony with respect to future expansion. 
That is not an issue in this case. We are not trying out whether they get 
a hundred more, or 300 more, or 274,000 Mcf more. We will have no 
rebuttal on the subject. 

****** 

2121 MR. LEVENTHAL: Mr. Woodall, the testimony on the items to which 
I just referred are included in paragraph 1, or Part I of my offer of proof. 

PRESIDING EXAMINER: To that effect, my ruling was modified. 
****** 

MR. LEVENTHAL: That is the first sentence of Paragraph 1. In 
the second sentence it goes on to say, "In regard to the next block of ex¬ 
pansion which would be obtained by additional expansion of the Kosciusko 
Line primarily looping, and expansion of the South Louisiana Line, the 
cost of service from Beaumont to Connellsville would be significantly 
greater than that resulting from retention of the Little Inch facilities." 

PRESIDING EXAMINER: Yes, I have that underscored, and also a 
notation to the effect that that is not this case. We are not trying some 
future application, and we haven't tried it in the past. We have had some 

2122 testimony on it, and it had a specific purpose 

Rebuttal of that testimony is not in the public interest, it is not within 
your interest, and it will not be heard. 

We are trying this case. This case is for this particular set of al¬ 
ternative facilities, and not increasing one foot of gas beyond what they 
now serve, so if that is what is holding up your direct case, please get 
yourself corrected. 

I know that you will find that I have already stated that earlier, as 
to you, a party, that we are not trying out the 100 and the 300 possible, 
sometime future applications for expansion which isn't even in the Com¬ 
mission, much less before us. 

****** 

2150 PRESIDING EXAMINER: Now what is next? 

MR. LEVENTHAL: I have another exhibit, Mr. Examiner, counsel's 


exhibit. 
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PRESIDING EXAMINER: The next number is 65. 

MR. LEVENTHAL: For completeness, here is Exhibit 65, which is 
an affidavit of Mr. C. L. Brockschmidt, produced in full whereas only 
a portion of it applies or is relevant in my view to the issues in this case, 
and I should like to make a short statement as to what the purpose of offer¬ 
ing this exhibit is, and offer it at the same time. 

(THE DOCUMENT ABOVE REFERRED TO WAS MARKED FOR IDENTI 
FICATION AS EXHIBIT NO. 65.) 

MR. LEVENTHAL: Mr. Examiner, I refer you to Exhibit 37, a bond 
purchase agreement of Texas Eastern Transmission Corporation, and I 
refer you particularly to Paragraph 7 thereof which contains the -represen¬ 
tations and warranties of the company, or warrantments, perhaps. I 
refer you further to paragraph D of that Section 7, which states that the 
2151 estimates of Mr. Hayes were prepared on the basis of all information 
which the company believed to be pertinent, and particularly the second and 
third sentences of Paragraph D which says: The statements of fact con¬ 
tained .... 

I beg your pardon, the last sentence of this paragraph: "As to those 
portions of the memorandum purporting to be made on the authority of 
William P. Hayes, the company has no reasonable grounds to believe and 
does not believe that the statements therein are untrue or that there is an 
omission to state a material fact necessary in order to make the statements 
therein not misleading." 

I now refer you to Exhibit No. 38, which contains the portions of the 
memorandum purporting to be made on the authority of Mr. Hayes, and 
first I direct your attention to Tab C which contains the report of Mr. Hayes 
dated October 20, 1953. Schedule B of Tab C, which is page 12 of Tab C in 
the pencilled pagination at the bottom of the page, is headed "List of Com¬ 
panies with whom the 20-inch pipeline conversion was discussed". 

MR. HARGROVE: Is that Schedule A, page 2? 

MR. LEVENTHAL: Schedule B. 

MR. HARGROVE: All right, I think I have the place. 
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MR. LEVENTHAL: The next page, apparently a part of this same 
schedule, page 12 in pencil, page 2 of the typing, says, "Some details of 

2152 discussion with prospective shipper companies". 

PRESIDING EXAMINER: Where is that? 

MR. LEVENTHAL: It is part of Schedule B of this report of Mr. 
Hayes dated October 20, 1953, and it has pencilled page numbers in the 
copy furnished to me, and with that number at the bottom of the page it 
would be page 13. 

MR. HARGROVE: I don't believe the rest of them have that, Mr. 
Leventhal. These were in short supply, and we gathered up what was 
available at the company, and that is probably some individual number¬ 
ing that somebody using that at the company might have scribbled on their 
copy. All the copies have not been conformed with any such numbering as 
that. I believe we will probably avoid confusion if you will not refer to 
those pencilled page numbers. 

MR. LEVENTHAL: I refer to what is Schedule B attached to the 
Hayes report of October 20, 1953, and that Schedule B is a list of com¬ 
panies with whom the 20-inch pipeline conversion was discussed. 

The page immediately following is called some details of discussions 
with prospective shipper companies. 

2153 Now, in these details, I call your attention specifically to four para¬ 
graphs. One is paragraph 6 relating to the Esso Standard Oil Company, 
and these are the paragraphs -- I will state the purpose of going through 
this, that it is my position that Exhibit No. 65 shows that the company had 
material in its possession showing that there were omissions to state ma¬ 
terial facts in relation to these paragraphs. 

Paragraph 6, with respect to Esso Standard Oil Company, after an 
introductory paragraph of description states — 

PRESIDING EXAMINER: I don't need it on the record. It is here. 

MR. LEVENTHAL: You have, then, what appears for Esso Standard 
Oil Company, which is an estimate of their interest? 

PRESIDING EXAMINER: Whatever it says, that is there. Point out 
the paragraphs you want to refer to. We can read it. 
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MR. LEVENTHAL: Paragraph 7, relating to Gulf Oil C orporation. 
PRESIDING EXAMINER: All right, paragraph 7. 

MR. LEVENTHAL: I wish to point out paragraph 15, relating to 
Sun Ray Oil Company, and 16 relating to the Texas Company. I say para- 
graphs, but they are really sections of the report. 

I now refer you to the third report of Mr. William P. Hayes, dated 
June 28, 1954. This is Mr. Hayes' letter to Mr. Nash, dated June 28, the 
fourth paragraph of which is the one to which I call your attention, stating, 

2154 with respect to the detailed survey information presented in the 
second report, that reference is made to such information. Do you see 

that paragraph I mean at the bottom of the letter of June 28 ? i 

MR. HARGROVE: Yes. 

MR. LEVENTHAL: It isn't the last paragraph of that letter, but it 
is the paragraph at the bottom of the first page of that letter. 

Then I call your attention to the fact that in Schedule "B" attached 1 

to that letter, there appears a forecast of volumes for each of the years 
involved for Esso Standard, and for Texas Company. 

The material that I want to call your attention to in Hearing Exhibit 
No. 65, contained in paragraph 10 of that affidavit, appearing on page 14 * 

thereof, after having stated various companies — this affidavit by the 
way is dated October 14, 1954. After stating that Mr. Brockschmidt, on 
behalf of the company, visited various prospective shippers, he states 

* 

that the following companies indicated to me that they would have no inter¬ 
est in using the converted Little Inch. 

I pursued the matter no further with them. Among the companies 
are listed Esso Standard, the Texas Company, Gulf Oil Corporation, and 
Sun Ray Oil Company. 

For the record, may I state that Mr. Brockschmidt in this Hearing 

2155 Exhibit No. 65, identified himself as the Vice President of Texas 
Eastern, and one who has spent a substantial time working with Mr. 

Hayes on the matter of the Product Pipe Line. That I am not trying to 

bind in any way, but it would be generally descriptive. ; 
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PRESIDING EXAMINER: I think the document shows that without 
your having to talk about it. 

Now, what is the point of all this ? 

MR. LEVENTHAL: The point of all this is to show that there is a 
failure to state material facts, namely the absolute lack of interest of the 
four companies involved, as shown in Mr. Brockschmidt's affidavit, each 
of whom is listed in the material submitted to the bond purchasers as hav¬ 
ing andnterest in the Products Pipe Line, and that therefore this agreement 
is not a firm agreement, Exhibit No. 37. 

PRESIDING EXAMINER: Well, I am not going to hear very much, 
but I will hear a little bit. Is there any objection to Exhibit No. 65? 

MR. HARGROVE: Yes, sir, I don't think it serves any purpose at 
all for a variety of reasons. It is of course an affidavit of Mr. Brockschmidt's 
which was filed in connection with the Antitrust case, but what bearing it has 
on this case is still totally beyond me. 

Now, point 1, when we offered Exhibit No. 38, we did so with the 
2156 specific statement that we did not attempt to prove or did not purport 
to prove the facts contained in Exhibit No. 38, but simply to show what 
had been furnished to the bond purchasers. 

Now, from the standpoint of any contradiction between Mr. Brock- 
schmidt and Mr. Hays, has just too tenuous an example to be taken 
seriously. 

PRESIDING EXAMINER: Don't go into it, because I am not going to. 

"i* 'ey, io you want to be heard ? 

MR. KIRBY: No, sir, I have no comment on this particular exhibit. 

PRESIDING EXAMINER: Does the Staff have anything they want to 
state ? 

MR. KAPLAN: I have no comments. 

PRESIDING EXAMINER: The exhibit is rejected. 

The court and bond purchasers can take care of themselves. It isn't 
in this case in any way. The bond purchasers had certain material, 
whether they had it or not wasn't actually material, they signed a contract. 

We got the contract. We have got proof that it was executed. We will con¬ 
strue whether it is binding. 
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(THE DOCUMENT ABOVE REFERRED TO, HERETOFORE MARKED 

FOR IDENTIFICATION AS EXHIBIT NO. 65, WAS REJECTED.) 

****** 

2166 MARTIN TOSCAN BENNETT 

called as a witness, having been first previously duly sworn, was examined 
and testified as follows: 

DIRECT EXAMINATION 
BY MR. LE VENT HAL: 

Q. For the record, will you state your name? A. Martin Toscan 
Bennett. 

Q. And your profession, Mr. Bennett? A. I am a consulting engi¬ 
neer. 

Q. Would you state your educational background, and your experience? 
A. I am a graduate of the University of Wisconsin with a degree of Bachelor 
of Science in Chemical Engineering, granted in 1925, and a professional de¬ 
gree of Chemical Engineer granted in 1935. 

?167 While I was in the University, and for two years following, I was em¬ 
ployed by the American Light and Traction Company's properties in Wis¬ 
consin, and at the time I left I was Assistant Superintendent of the West Side 
Works of the Milwaukee Gas Light Company. 

At the beginning of 1927, I joined the Staff of the State Engineer of Wis¬ 
consin, and my principal duties were in connection with an assignment to 
what was then the Railroad Commission of Wisconsin. 

In around 1932, that was reorganized into the Public Service Commis¬ 
sion of Wisconsin, and I remained on the Commission's Staff until the end of 
1937. 

My duties on the Wisconsin Commission Staff concerned nearly all 
phases, if not all phases of Public Utility Regulation, although for the most 
part in the early years my responsibilities were primarily for the gas indus¬ 
try. 

PRESIDING EXAMINER: That was manufactured gas in those days, 


wasn't it? 
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THE WITNESS: That was manufactured gas in the State of Wisconsin. 
There was no natural gas in the State of Wisconsin at that time. However, 
in the early 30's, the line to Chicago, which later became the Natural Gas 
Pipe Line Corporation of America, was in the planning stage, and was 
built, as I recall, around in the early 30’s. That company wanted to ex¬ 
tend into Wisconsin, and I was assigned by the Commission to work with 

2168 two of the presidents — presidents of the two large gas companies on 
a report to the Commission on the advisibility of allowing natural gas to en¬ 
ter the State. 

Beginning in 1938, I joined the Staff of the New York Public Service 
Commission, first as a principle evaluation engineer, and shortly after¬ 
wards made Assistant Director of Research and Evaluation of the Bureau 
of Research and Evaluation, which has since been renamed, The Bureau 
of Public Utilities. 

Shortly after Pearl Harbor, I joined the Staff of the War Production 
Board, and was in charge of and organized the Gas Production Section of 
the Power Branch. 

Later on, the Power Branch was reorganized and became the Office 
of War Utilities. 

I resigned from the regular staff of the War Production Board, and 
became a Consultant to the Director of the Office of War Utilities, who was 
also the program vice chairman, Mr. Kruge. 

In 1943, I started doing consulting work for various clients. One of 
them was a survey -- one of the assignments was a survey for the Tennessee 
Valley Authority of the overall economic effect of bringing natural gas into 
the Central Valley area. 

At that time, the Tennessee Gas Transmission Company was in the 
formative stages, and had been attempted for several years to secure the 

2169 necessary permission to build its line to the Appalachian. 

Most of my consulting work during the war was for War Agencies. I 
was in the foreign economic administration for a substantial part of the time 
and most of the work in connection with that assignment concerns industrial 
rehabilitation in areas which we at that time hoped to occupy. It also in¬ 
volved some considerable industrial intelligence work. 
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Shortly after VJ Day, I went to the Far East on the Reparations Mis¬ 
sion Staff spending about three months in Japan and China. 

I later returned as Chief of Staff of that Mission and made a survey of 
the industries, in North China and Manchuria, the purpose being to deter¬ 
mine what the Russians had done to the industries in those areas. 

I then went to Europe, from the Far East, still as Chief of Staff of 
the Mission, where we participated in a number of things then relating to 
reparations. 

Since the fall of 1946, my clientele has been largely State Commis¬ 
sions, Municipalities, Industrial Consumers, and Distribution Companies — 
Gas Distribution Companies, in connection with industrial developments 
and engineering resources. I participated in many rate cases. 

I have testified, or appeared before a dozen State Commissions, the 
Federal Power Commission, and have testified in several courts. I have 

2170 

been employed either as a Staff Member, or as a consultant by five different 
State Commissions. Two of those State Commissions were the Commissions 
in Massachusetts and Connecticut, where my principal assignment was to 
study and prepare for adoption by the Commission, and incidentally testi¬ 
mony in favor thereof, of a set of rules or construction standards for the 
safe construction and operation of natural gas pipe lines, or high pressure 
gas pipe lines within those States. Those rules later became the basis for 
a later set of rules adopted by the New York Commission, although the New 
Work Commission modified them and augmented them. Since that time, 
the American Standards Association Committee on gas pressure piping has 
been revising its code, and that work is still going on. I am a member of 
a number — 

PRESIDING EXAMINER: What have you got to do with that? What is 
it to your qualifications whether somebody else is doing something? 

THE WITNESS: Nothing, sir, except that that was the result, I be¬ 
lieve, of what was done in Connecticut and Massachusetts. 

PRESIDING EXAMINER: Go ahead. 

THE WITNESS: I am licensed as a professional engineer in five states 
and the District of Columbia, and for two years was a member of the District 
of Columbia Board of Registration for Professional Engineers. 
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2171 BY MR. LEVENTHAL: 

Q. Mr. Bennett, do you have a copy of Exhibit No. 62? A. Yes, sir. 

Q. Was that exhibit prepared by Mr. Seymour in consultation with you 
and under your supervision? A. Yes, sir. 

Q. Will you state what the purpose — will you state the purpose of the 
preparation of this exhibit ? A. There were two purposes in the preparation 
of this exhibit. One was to separate the transmission operation expenses 
set forth in Exhibit No. 11 into three segments, one, those associated with 
flae facilities proposed to be abandoned on the Inch System under Docket No. 
G-2503. 

Another segment was the cost associated with the so-called Kosciusko 
Line extending from Kosciusko, Mississippi, to Station 21-A, at Connells- 
ville, Pennsylvania; and the third was the other segment of the new facilities 
proposed by G-2503, what has been called, I believe, the South Louisiana 
Line, which includes the additional facilities necessary to bring gas from 
South Louisiana and Texas to the Kosciusko Pumping Station. 

This was necessary in order to make a comparison of the results set 
forth in Exhibit No. 11, with the results set forth in Exhibit No. 33. 

2172 The second reason for the preparation of Exhibit No. 62 was to deter¬ 
mine costs which could be compared not only with the increment of capacity 
resulting from G-2503 on the new facilities, or from the new facilities, 
with the reduction in cost on the Inch Systems, and to provide data neces¬ 
sary to compute such comparisons, or costs, with additional increments 

in capacity on the system after G-2503. 

PRESIDING EXAMINER: Can I ask you what you mean by one phrase 
there? You mentioned the matter of the increment of capacity on the new 
facilities under this application. What were you referring to? 

THE WITNESS: I was referring to the additional capacity on the Kos- 
cuisko Line as measured by deliveries to Station 21-A, or Connellsville, 
Pennsylvania. 

PRESIDING EXAMINER: That is additional on that particular line, which 
is the Kosciusko line, which is not in existence, is that what you mean? 
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THE WITNESS: Yes, sir, it would include additional compression on 
the Kosciusko Line, and an extension of that line in the form of what has 
been called the South Louisiana Line. 

2173 PRESIDING EXAMINER: Thank you. 

BY MR. LEVENTHAL: 

Q. I am not sure the record is entirely clear on that second point, 

Mr. Bennett. Do I understand that this will permit you to compare the decrease 
in expenses associated with the removal of facilities on the Inch Systems, with 
an increment in expansion on the Kosciusko Line and the South Louisiana Line, 
both those lines in G-2503? A. Yes, sir, in my opinion it is not fair or 
proper to compare a cost of service on a single increment in capacity such 
as that involved in G-2503, but a broader approach should be taken to the 
subject in which you would make comparisons not only with that particular 
increment, but on other increments so that you have a better idea of the rel¬ 
ative costs over some period in the future. 

By the time G-2503 is physically completed — assuming it is started 
soon -- the requirements of the Texas Eastern Transmission Company will 
be different than they are now, they will be larger, and additional facilities 
will be required, so I think that the comparison of cost of service on the basis 
of just G-2503 before and after conversion is not sufficient. 

PRESIDING EXAMINER: Let me ask a question there, I want to under¬ 
stand as you go along, what you mean, and I think it is only fair that it be 
pinned down so that cross examination can be cogent, and not spread out. 

2174 MR. HARGROVE: Mr. Examiner, I wonder if the reporter would read 
back the last question and answer. 

PRESIDING EXAMINER: All right, she may do that. 

(The record was read by the reporter.) 

PRESIDING EXAMINER: Now you read the question once more. 

(The question was re-read by the reporter.) 

PRESIDING EXAMINER: What is your answer to that question? You 
didn’t answer that question, you answered something else. 

THE WITNESS: I understand him to say increments, plural, and as 
the question was read back it says increment, singular. 
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PRESIDING EXAMINER: Answer the question he asked you. We will 
strike that answer. 

THE WITNESS: May I have the question again, please. 

(The question was re-read by the reporter.) 

THE WITNESS: The answer is yes. 

PRESIDING EXAMINER: You may go ahead with your examination. 

BY MR. LEVENTHAL: 

Q. Mr. Bennett, I think that you have covered in general, the pur¬ 
pose -- both purposes of the preparation of the Exhibit 62. 

In this proceeding by virtue of rulings already made, the phase of the 
Exhibit 62 which involves a comparison of the decrease of expenses, asso¬ 
ciated with the removal of facilities on the Inch Systems with the increase 
in expenses on the Kosciusko and South Louisiana Lines associated with 
expansions over and above G-2503, will not be considered, and I want you 
2175 to exclude that subject from your responses. 

Now, you stated that a purpose, or one of the purposes of the prepara¬ 
tion of Exhibit 62, was to provide a means of comparing the cost reflected 
in Exhibit 11 for the expansion on the Kosciusko Line, proper, provided in 
Docket G-2503, with the increase in expenses on the Kosciusko Line, proper, 
associated with G-2503, as set forth in Exhibit 33, and I ask you what is the 
purpose of that comparison? A. The purpose of that comparison is to 
make an overall check, or an overall appraisal of the reasonableness of the 
results of two studies aimed to produce or aimed to seek, approximately, 
the same thing, but approaching the subject from different angles, or over 
different routes. 

Any study involving allocations is of necessity, subject to frailities. 

I don't think anyone person would view a study, an allocation study, in ex¬ 
actly the same way, twice, if they were done a year apart. 

One of the best measures of the reasonableness of results is to ap¬ 
proach the problem from two different channels, or routes, and that was 
done in these two cases, and so a comparison of the two indicates the mar¬ 
gin of error that may be in those calculations, the range of the margin of 
error. 
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Q. Was it necessary for you to make additional calculations in order 

2176 to make a comparison of the calculations in Exhibit 11, as developed 
in detail in Exhibit 62, with the calculations in Exhibit 33 — the question is 
whether it was necessary for you to make additional calculations? A. Oh, 
yes, they are not exactly on the same basis. Exhibit 33 assumes a 95 per 
cent load factor, at a 15. 025 pressure base, and the data in Exhibit 62 contains 
nothing with respect to volumes of gas, so in order to put them on a compara¬ 
ble basis, certain additional estimates have to be made. Such estimates, I 
believe, can be made with a relatively small margin of error so that they 

will be on a comparable basis. 

Q. Is there any other adjustment which has to be made of the two cal¬ 
culations — you referred to the adjustment which has been made in Exhibit 
62. Was any adjustment necessary to the data in Exhibit 33? A. Yes, the 
total transmission — let me get that, I want to use the right title for that 
class of cost, if I can put my finger on Exhibit 33. 

MR. HARGROVE: I believe it is total operating expenses. 

THE WITNESS: What is called total operating expenses on Exhibit 33 
includes general and administrative expenses which is not included in those 
set forth in Exhibit 62, and therefore, that has to be removed from Exhibit 
33 in order to make it comparable. 

2177 MR. LEVENTHAL: Mr. Examiner, may I have an exhibit marked for 
identification ? 

PRESIDING EXAMINER: The next Exhibit No. is 66, and that will 
identify a document of seven pages, entitled, "Calculations to permit com¬ 
parison of data in Exhibit 62 and Exhibit 33 concerning increased operating 
expenses on Kosciusko Line resulting from conversion project. " 

(THE DOCUMENT ABOVE REFERRED TO WAS MARKED FOR 
IDENTIFICATION AS EXHIBIT NO. 66). 

BY MR. LEVENTHAL: 

Q. Mr. Bennett, did you prepare this Exhibit which is now Exhibit 
No. 66 for identification? A. Yes, sir, it was prepared by me, and part 
of it under my direction. 
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Q. And does it present calculations which in your judgment permit 
comparison of the data in Exhibit 62 with the data in Exhibit 33? A. Yes, 
sir. 

MR. LEVENTHAL: That is all, Mr. Examiner. I offer Exhibit 66 in 
evidence. 

MR. HARGROVE: Mr. Examiner, I think we ought to have a little 
more explanation. I have just been handed it. I think the Exhibit ought to be 
qualified to let us find out what it is. 

MR. LEVENTHAL: All right, I will permit you to examine on that 

2178 exhibit. 

MR. HARGROVE: If it reflects Exhibit 62, I wouldn't ask that you go 
through the numbers, but just so we can find out what it is. 

BY MR. LEVENTHAL: 

Q. Mr. Bennett, will you explain the adjustments that this Exhibit 66 
for identification shows were made by you of the data in Exhibit 62 in order 
to make those data, or put those data on a comparable basis, and will you 
refer to the Exhibit, if you will, from time to time, so that we may follow 
your testimony with the exhibit in hand ? A. I am referring to page two of 
Exhibit 66 for identification, which is headed, "Adjustment of data, in Ex¬ 
hibit 62 for increase in volume assumed in Exhibit 33. " 

The purpose of this adjustment is to put the Exhibit 62 data on the same 
annual volume basis as the Exhibit 33. The annual volumes in Exhibit 33 are 
shown in that Exhibit, and are based, or are the result of a load factor at 
station 21-A of about 95 per cent. 

The volumes involved in Exhibit 62 are related to the volumes delivered 
to Kosciusko, as set forth in Exhibit 6. 

Looking at Exhibit 6, there are two items shown on page two of sched¬ 
ule 2 one is at the field purchases in Texas for transportation through the — 
to the thirty inch line at Kosciusko, and the other is the purchases from the 
United Gas Pipe Line at Kosciusko. 

2179 Q. For clarity of the record at this point, will you state whether this 
is before conversion or after conversion? 
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MR. HARGROVE: And will you also state which year he is using — 
there are three years in Exhibit 6. 

THE WITNESS: I am now referring to 1958, Schedule 2, page two of 
Exhibit 6, which is the system gas balance, assuming conversion. That is 
on a 15. 025 basis. 

BY MR. LEVENTHAL: 

Q. You were just mentioning the first two figures. A. There are 
two adjustments which should be made to those figures in order to make them 
comparable to Exhibit 33. One is to deduct from the field purchases in 
Texas, the amount of fuel and losses in the South Louisiana Line for mov¬ 
ing that gas to Kosciusko. Having computed the input to Kosciusko after con¬ 
version, as shown on page two of the Exhibit 66 for identification, to be 185, 
861, 007 Mcf , deducting from that the inputs to Kosciusko before conversion, 
which is set forth in Exhibit 6, Schedule 1, page two, as purchases from 
United Gas, Kosciusko, Mississippi, the added volume resulting from con¬ 
version results. It is this volume — 

Q. What is that figure? A. 27,460,439 Mcf. It is this volume which 
should be associated with the costs set forth in Exhibit 62. 

2180 Now, this volume is less than the volume assumed or used in Exhibit 
33, as is indicated on page three of Exhibit 66 for identification. 

Adjusting two items of cost in Exhibit 62, namely gas consumed as 
fuel, and electric power, by the ratio of these input volumes to Kosciusko gives 
an amount, shown at the bottom of page three, of $147,300, which should be 
added to the costs of operation of the Kosciusko Line, as set forth in Exhibit 
62 in order to make these costs, or in order to put those costs on the same 
basis as the estimates in Exhibit 33. 

Q. I fear the record may be unclear on this point. Is this an adjust¬ 
ment — does Exhibit 62 purport to show the costs of operation of the Kos¬ 
ciusko Line? A. No, it is the increment in the cost resulting from G-2503. 

Q. And, Mr. Bennett, you were comparing a 72 million Mcf figure, 
as shown on Exhibit 6, with an assumption of increase in volume input into 
Kosciusko due to conversion, which is the assumption of Exhibit 33, but you 
did not state the figure in Exhibit 33, reflected in Exhibit 33. Will you state 
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that figure and explain how you derived it? A. Yes, sir, the derivation 
of that is shown in the upper part of page three, where I determined, first, 
the increase in maximum day input volume at Kosciusko by deducting the 

2181 volume on Exhibit 33, Column one,! for present operation from the 
peak day input shown in Columntwq, Exhibit 33, of 625, 000 Mcf resulting in 
an increased peak day input of 238, 000 Mcf. 

At 95 per cent load factor, that increase in input volume would cor¬ 
respond to an increase, on an annual basis of 82, 526, 500 Mcf, shown on 
page three. 

Q. By what amount, or by what percentage, is the assumption of the 
increase in volume of input into Kosciusko assumed in Exhibit 33, as re¬ 
sulting from Docket G-2503 greater than the input, the increase in input into 
Kosciusko which is reflected by Exhibit 6 and derivitavely by Exhibits 11 and 
62? A. The increase is 13.89 per cent. 

Q. Will you please specify what adjustments you made in the data in 
Exhibit 62, increased expenses on the Kosciusko Line associated with con¬ 
version to reflect an assumption of this increase in volume of 82 million 
volume of input into Kosciusko as contrasted with the previous assumption 
of an increase in volume into Kosciusko of 72 million? A. There were two 
items of cost set forth in Exhibit 62 which should be adjusted upward to reflect 
this — reflect the additional cost that would be incurred in increasing the 
increment in the annual input to Kosciusko. One would be gas consumed as 

2182 fuel for pumping the gas, and the other would be electric power for 
pumping gas. 

I increased these by this percentage of 13. 89, as shown at the bottom 
of page three of Exhibit 66 for identification. Actually, the increase would 
be less than proportional, so that this undoubtedly represents a small over¬ 
adjustment, but for the purposes of this, iit would tend to bring the results 
of Exhibit 62, and 33 closer together, such an error. 

Q. Now, will you describe the adjustments that you made in the data — 
just for the record, in making that dollar adjustment that you have just re¬ 
ferred to, what is the amount of the increase in expenses on the Kosciusko 
Line shown by Exhibit 11, as refined in Exhibit 62, and as adjusted for the 
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additional increase in volume of ten million Mcf per annum into Kosciusko — 
what is the total dollar figure ? A. The total dollar figure shown on page 
four would be 2, 007,300 dollars. 

Q. Will you now describe the adjustments which you made in Exhibit 33 
in order to put these exhibits on a comparable basis? A. The first adjust¬ 
ment that was required in Exhibit 33 was to eliminate the administrative and 
general expense. This calculation is shown on page five of Exhibit 66 for 
identification. It was done by the application of percentage factors which 

2183 are calculated in notes A and B on page six. 

The percentage factors are the relationship of administrative and gen¬ 
eral expense to total operating expenses, excluding purchased gas, but in¬ 
cluding gas used for transmission compressor fuel. 

Those ratios were calculated for 1957, both before and after conver¬ 
sion, as obtained from Exhibit 11, and applying those ratios to the total 
operating expense for present operation, and for after construction, under 
Docket G-2503, as shown on Exhibit 33, results in an increase in operating 
expense, other than administrative and general expense, of 2,829, 574 dol¬ 
lars, as shown on page five of Exhibit 66 for identification. 

Q. Would you advise whether you considered any other method of 
adjusting the total operating expenses as set forth in Exhibit 33 to remove 
that component of the figure which would be attributable to administrative 
and general expense? 

MR. HARGROVE: Will you read that question back for me , please. 

(The question was read back by the reporter.) 

THE WITNESS: I would have preferred to have assumed that adminis¬ 
trative and general expense followed total operating expenses, exclusive of 
gas purchases and exclusive of transmission compressor fuel, but it was 
not possible to utilize such a ratio, because Exhibit 33 shows only a grand 
total. 

2184 MR. LEVENTHAL: Would you read back that answer, please, Miss 
Reporter ? 

(The question was read back for Counsel by the Reporter.) 


THE WITNESS: I think it would be clearer if I said a grand total of 
operating expenses including compressor station fuel, but excluding cost of 
gas purchased. 

BY MR. LEVENTHAL: 

Q. And would there be any factor comparable to gas for fuel which 
would have been excluded on that basis? A. Yes, I forgot to mention also, 
power for compressor station operation. 

Q. Did you consider any other method of eliminating administrative 
and general expense when you approached the problem of e lim inating admin¬ 
istrative and general expense ? A. It could have been done on a volume 
basis, and I did, as a matter of fact, make a test calculation on a volume 
basis, assuming that general and administrative expense followed thousands 
of cubic feet, or varied with the volume of gas handled as distinguished from 
the volume of operating expenses other than cost of purchased gas. The re¬ 
sult, however, was almost identical with the result I obtained by using op¬ 
erating expenses, exclusive of cost of purchased gas. 

Q. And following these — as a basis of these adjustments, what does 
Exhibit 62 show, and what does Exhibit 33 show, respectively, as the esti- 
2185 mate of the increase in transmission, operation and maintenance ex¬ 
penses on the Kosciusko Line, due to the increase in volume, assuming con¬ 
version as per Docket G-2503 of input into Kosciusko, an increase in that 
volume of 82 million Mcf per annum? A. The adjusted figure from Exhi¬ 
bit 33 is 2, 829, 574 dollars — that is total operating expenses, excluding 
administrative and general expenses. 

A similar figure, computed from Exhibit 62, as adjusted herein, is 
2,007,300 dollars. That is shown on page seven of Exhibit 66 for identifi¬ 
cation. 

MR. LEVENTHAL: Mr. Examiner, I offer Exhibit 66 in evidence. 

PRESIDING EXAMINER: Is there any objection? 

(No response.) 

PRESIDING EXAMINER: Hearing none, it is admitted. 

(THE DOCUMENT ABOVE REFERRED TO, MARKED FOR IDENTI¬ 
FICATION AS EXHIBIT NO. 66, WAS RECEIVED IN EVIDENCE.) 
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BY MR. LEVENTHAL: 

Q. Mr. Bennett, what conclusions do you draw from the comparison 
of these two different figures as shown in Exhibit 66 ? A. My first con¬ 
clusion is that a difference of approximately 40 per cent as indicated by the 
Exhibit 62 adjusted as compared with Exhibit 33 adjusted, is far beyond what 
I would consider a confirmation of each other. 

2186 It would appear to me that the methods used in compiling Exhibit 62 
were not entirely — the methods used in Exhibit 62 did not allow a suffi¬ 
cient degree of accuracy. 

Q. You mean the methods in Exhibit 62, or the data reflected in Ex¬ 
hibit 62, if you don't mind clarifying the thought? A. The methods used 
in compiling the data used for Exhibit 62 — in other words, the methods 
used in estimating the increases due to conversion as reflected in Exhibit 
11 . 

I have in mind one specific example, which is a good example, be¬ 
cause it is one of the largest of the operating expenses affected. 

PRESIDING EXAMINER: Let me just ask you, you have that example 
in mind now, haven’t you? 

THE WITNESS: Yes, sir. 

PRESIDING EXAMINER: Do you mind if I may have the question read ? 
I don’t quite follow this. 

(The question was read back by the reporter.) 

PRESIDING EXAMINER: Do you mean in addition to those he has al¬ 
ready shown in this Exhibit? 

MR. LEVENTHAL: I don’t understand. 

PRESIDING EXAMINER: 66 I thought was so he could express his con¬ 
clusions with regard to these comparisons. I don’t understand what your 
question is. You had asked him whether he has more besides these? 

2187 MR. LEVENTHAL: All Exhibit 66 does is present the comparison. 
Now, I am asking what conclusion he draws from that comparison. 

PRESIDING EXAMINER: All right, I see what you mean. Go ahead. 

THE WITNESS: I had started to cite an example of one of the most 
important elements of cost involved in such an estimate as was made for 
Exhibit 11. 


I am looking now at Table A of Exhibit 62, the item which I am refer¬ 
ring to is Gas Used for Fuel, which is the largest of any of the adjustments 
necessary to reflect the effect of G-2503. 

BY MR. LEVENTHAL: 

Q. That is not quite accurate, Mr. Bennett, I don't believe. I think 
there is one other thought. 

PRESIDING EXAMINER: Are you testifying? 

MR. LEVENTHAL: I beg your pardon, Mr. Examiner. I was trying 
to be helpful. I will withdraw that. 

BY MR. LEVENTHAL: 

Q. What table are you referring to, Mr. Bennett? A. I am referring 
to Table A of Exhibit 62, and I stated that Gas Used for Fuel was the most 
important item affected by G-2503. There is another item on Table A that 
appears to be larger, but that compresspr station supplies and expenses in¬ 
cludes gas used for fuel, so it is in the nature of a sub-total. 

2188 Gas used for fuel in reciprocating stations was estimated on a flat per¬ 
centage of 2. 5 percent. 

MR, LEVENTHAL: Which column are you referring to ? 

THE WITNESS: I am referring to the last three columsn on Table "A", 
the item "gas used for fuel, " which is shown twice on Table "A” — once in 
the middle of it, and again in the next to the last line. 

This largest item was estimated by a single percentage, which in turn 
was derived from another percentage, namely 1.7 percent, which in turn 
was based upon three year's history, or experience. I feel that that is a 
very crude measure of such an important item. 

BY MR. LEVENTHAL: 

Q. In what respect is it a crude means of calculating that item, Mr. 
Bennett? A. Any variation in that history that went to make up the 1.7 
percent from the conditions that were expected to prevail after G-2503, after 
conversion, could have a marked effect upon, or would produce a marked er¬ 
ror in the use of a relatively crude percentage. The only adjustment that 
was made to it, to my knowledge, was again not an entirely refined one, 
which was the adjustment on the basis of the installed horsepower of of com¬ 
pressor stations, which increased that percentage from 1.7 to 2.5. 
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MR. HARGROVE: May I just ask for clarification, does the last 

2189 answer mean that Mr. Bennett's understanding of Mr. Goodrich's 
method of calculating fuel was that he adjusted it on the basis of installed 
horsepower to get from 1. 7 to 2. 5 ? 

THE WITNESS: Either he did that, or it came out the same way. I 
am referring now to his testimony of the other day. As I recall it, he said 
it either was done that way, or he said that it would have produced the same 
result if you had done it that way. 

MR. HARGROVE: That is your understanding? 

THE WITNESS: Yes, sir. 

MR. LEVENTHAL: Would you read back Mr. Bennett's response to 
my question ? 

(The answer of witness was read by the reporter.) 

BY MR. LEVENTHAL: 

Q. The term "installed horsepower at compressor stations" is one that 
I think may be confusing unless made more specific, Mr. Bennett. A. In¬ 
stalled horsepower at reciprocating compressor stations that use gas fuel. 

I might clarify a slight confusion that might result from that. The 1. 7 
was before conversion, and the 2. 5 was after conversion. 

PRESIDING EXAMINER: Now, what was crude about this percentage? 
Are all percentages crude ? 

THE SITNESS: No, sir, percentages can be carried out to many sig- 

2190 nificant figures. In this case, there were two figures, or two signifi¬ 
cant figures. Secondly, the 1.7 was — 

PRESIDING EXAMINER: You are ultimately going to come out with one 
percent if you have a ratio. I don't follow it. What makes it crude? You ~ 
characterized it as "crude". Why is this percentage crude, and not all the 
others ? 

I understand your answer is that they are not all crude, some seem 
to be refined. What makes this percentage crude? 

THE WITNESS: It is carried only to two significant figures is what I 
mean by crude as distinguished — 
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PRESIDING EXAMINER: You mean we should have a decimal point, 
plus four or five figures ? 

THE WITNESS: Possibly, I don't know how many. It would depend on 
the accuracy of other figures that were used, and the attainable accuracy on 
the whole. This is a figure that was applied — 

PRESIDING EXAMINER: Are you criticizing the percentage, or are 
you criticizing the method by which was arrived at and the material that went 
into it? 

Let's stop and think about common school arithmetic a minute. A prod¬ 
uct is the result of multiplying two things together. A percentage is usually 
the result of dividing one by another, isn't it? 

THE WITNESS: That is correct. 

2191 PRESIDING EXAMINER: Now, which are you criticizing? The crude 
result, or are you criticizing the quotient or the divisor, or the dividend — 
which is it? 

THE WITNESS: It is neither the numerator or the denominator that 
produced the 1.7 or the 2. 5 that made it crude. It is the fact that the cal¬ 
culation was not carried beyond 2.5, or 1. 7 — it might have been 1.7 some¬ 
thing else. 

PRESIDING EXAMINER: In other words, he should have left us to do 
the rounding off, so we could get our hands on it? 

THE WITNESS: I would like to point out one thing in connection with 
that. Looking at the first two columns of figures on Table "A", it will be 
seen that column has four significant figures, column 2 has five significant 
figures, column three, which reflects the adjustment, has four significant 
figures; yet the ratios used to compute that difference were what I would 
call a crude percentage. 

I do not limit that criticism to that. I think equally important, and 
perhaps more important is that a percentage derived from experience, or 
history, should be adjusted to reflect the departure of that history from the 
present, or the immediate future. 

MR. KAPLAN: Mr. Bennett, as a matter of curiosity, I would like 
to ask you one question. 
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In getting your figures on gas used for fuel, did you reduce those fig¬ 
ures to cubic feet per horsepower hour in order to make a comparison with 

2192 industry standards prescribed? 

MR. LEVENTHAL: Which figure are you referring to now, Mr. Kap¬ 
lan? I am not following your question. 

MR. KAPLAN: No figure in particular, Mr. Leventhal, but in Mr. 
Bennett's study of gas used for fuel. 

MR. LEVENTHAL: Mr. Bennett hasn't testified to any study of gas 

used. 

MR. KAPLAN: He has made estimates here. 

MR. HARGROVE: Mr. Bennett said he was criticizing this method, 
and whether he checked it out on a basis of horsepower required as against 
gas required to run that horsepower. That is the question as I understood 
it, is that correct, Mr. Kaplan? 

MR. KAPLAN: That is correct. 

MR. LEVENTHAL: I didn't understand the question that way. I think 
it would be more orderly if I could continue with direct before these ques¬ 
tions are developed. 

MR. KAPLAN: That was not intended as cross-examination, it was 
purely a matter of curiosity, because I just didn't quite know what precise 
calculations were nade* This wasn't intended as cross-examination at all. 

PRESIDING EXAMINER: Well, I hope you gentlemen can follow this 
from now on. Let's go. 

MR. KAPLAN: May I suggest the morning recess, Mr. Woodall? 

2193 PRESIDING EXAMINER: If that is agreeable, we will recess at this 
time. 

(Whereupon, at 11:15 o'clock a.m., a recess was taken until 11:25 
o’clock a. m.) 

PRESIDING EXAMINER: The hearing is reconvened. 

BY MR. LEVENTHAL: 

Q. Mr. Bennett, I think just prior to the recess you stated there was 
another, perhaps more important consideration than the crudeness of the 
calculation of the percentage figure which you had in mind, and I would like 
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to know if you would clarify that or state what you meant by that. A. I was 
referring to the use of the relationship of compressor station fuel established 
from the experience or history in 1951, 1952 and 1953, as a firm figure. 

I do not know how firm that 1.7 percent relationship is, or whether 
that reflects something comparable to the conditions assumed here. 

Q. Assumed before conversion? A. Yes, and for that matter also 
after conversion, with the exception of the 1.7 adjusted for variations in in¬ 
stalled horsepower. I know that at various times in the past the company 
has had a substantial volume of gas transported for it by others, and the 
converse may have been true, though I don't know that. 

Q. Mr. Bennett, would there be other means of calculating or esti- 

2194 mating gas consumed as fuel? A. If gas consumed as fuel by com¬ 
pressor stations were computed on the basis of the gas flows, station by 
station, it would be reasonable to use a figure for the gas consumption per 
horsepower hour, which is known for compressors, or used for compres¬ 
sor stations, and that in my opinion would be a more accurate result, or 
would give a more accurate result. 

Q. That would require data as to the number of horsepower hours at 
the reciprocating stations on the basis of gas loads assumed? A. That is 
correct, and that in turn would be derived in compression ratios and volumes 
handled. 

Q. Mr. Bennett, you had gotten into a discussion of this gas fuel item 
as an example of the possible explanations for the differences between Ex¬ 
hibits No 33 and 62. 

Are you able to determine, on the basis of the information in your pos¬ 
session, what the explanation is of the differences between the data in Exhi¬ 
bit No. 33 and the data in Exhibits 11 and 62? A. No, sir, I am not able 
to. 

Q. Before I leave Exhibit No. 66, do you have a copy of Exhibit No. 

33 with you there, on the stand? A. Yes, sir. 

Q. Would you tell us your conclusions with respect to Exhibit No. 33, 
insofar as it provides information with respect to increased costs on the 

2195 Kosciusko Line associated with the increased volumes on the Kos¬ 


ciusko Line? 
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MR. HARGROVE: Just a minute. Would you go back and read the 
preceding question and answer, now, to be sure I understand one in relation 
to the other? 

(The record was read by the reporter.) 

MR. LEVENTHAL: May I restate my pending question? 

BY MR. LEVENTHAL: 

Q. Mr. Bennett, Exhibit No. 33 purports to show the total cost of 
transportation on the Kosciusko line in four different situations. The first 
column is present operation, the second column is assuming construction 
in accordance with Docket No. G-2503. 

The third column makes the assumption of an additional 100, 000 Mcf 
per day, and an increase in maximum day input volume of that amount over 
and above G-2503, and the fourth column makes an assumption of 284,000 
Mcf per day input into Kosciusko, in addition to the amounts contemplated 
by Docket No. G-2503, and in each of these columns there is calculated a 
total cost of transportation using a 6. 5 percent rate of return assumption, 
and, in addition, that is converted into cost per Mcf delivered to Station 
No. 21-A. 

These columns shown increases in cost of transportation as you go 
from one assumption to another, associated with an increase in volume 
handled as you go from one assumption to another, and I ask if you will state 
2196 your conclusions, or your comments with respect to what this Exhibit 
No. 33 shows in terms of comparing the increases in costs of operation with 
the increases in volumes as you proceed from one assumption to another. 

MR. HARGROVE: I would like the record to show that the initial state¬ 
ment as to what Exhibit No. 33 purports to show is not in accord with the 
title of the Exhibit, or the purpose for which it was offered. 

THE WITNESS: The conclusions which I draw from Exhibit No. 33, 
involve consideration of the differences between the columns rather than the 
amounts shown in the columns, themselves. The effect, shown by Exhibit 
No. 33 of the construction involved in G-2503, is to attain an increase in 
capacity of 218 million cubic feet per day delivered to Connellsville, Penn¬ 
sylvania, at a cost per thousand cubic feet of gas handled by that increment 
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of about 9. 6 cents, including fixed charges, and everything else shown on 
Exhibit No. 33. 

Contrasted with that is the cost of the incremental service provided by 
increasing the capacity another 100 million cubic feet a day of input at Kos¬ 
ciusko, which results in an increment of 93 million cubic feet per day, at I 
believe it is called, Station 21-A, rather than Connellsville, Pennsylvania, 
an increment in capacity of 93 million cubic feet per day, which is attained 
at a resulting cost of transportation for the volumes associated with that 

2197 increment of about 18 cents per thousand cubic feet. 

Applying the same approach to the comparison between columns 3 and 
4, as the last two right-hand columns, the additional 184 million cubic feet 
a day over that provided by the construction proposed in G-2503, and the 
100 million in addition, results in an increase in delivery at Station 21-A 
of 180 million cubic feet per day, and this results in an incremental cost 
for handling the additional volumes of gas allowed by that increment in ca¬ 
pacity which averages 14 cents per thousand cubic feet. 

This, in my opinion, is significant as indicating the variations that can 
be expected in the effect of additional blocks of capacity, as indicated by 
Exhibit No. 33. 

BY MR. LEVENTHAL: 

Q. Mr. Bennett, have you had an opportunity to double check the 
figures in Exhibit No. 66 — will you tell us when these figures were put 
together in Exhibit No. 66? A. Exhibit No. 66 was put together last night. 

Q. And have you had an opportunity to double check? A. They have 
not been checked to the degree that is the practice in my office to check such 
figures. 

I might say somewhat the same thing to the words -- I have used the word 
"data" here, where I might have used some other word, since "data" has a 
limited meaning in the purist sense. 

2198 Q. Mr. Bennett, do you have with you on the stand, Exhibit No. 63? 

A. Yes, sir. 

Q. Would you advise us of any conclusions or comments you have with 
respect to the figures or data set forth on this exhibit? A. The conclusion 
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which I draw with respect to Exhibit No. 63 is that it holds up, to my mind, 
what is a danger signal. It indicates variations that I, with the knowledge avail¬ 
able to me, can't rationalize, or explain. 

These variations in particular are the variations indicated by the right- 
hand column where an index is computed of the 1953 experience with the es¬ 
timate of power cost for 1958, derived from the working papers underlying 
Exhibit No. 11. 

MR. HARGROVE: Would you read that last statement back, please? 

(The answer of witness was read by the reporter.) 

BY MR. LEVENTHAL: 

Q. Had you completed your answer ? A. No. In discussing the gas 

compressor station fuel, as computed for Exhibit No. 11, I stated that one of 
the things that had been used as a basis for it was the experience for 1953. 

When we come to look at power costs, we find a wide variation from 
the 1953 experience. Beyond that, I can't rationalize the comparisons shown 
2199 on Exhibit No. 63, but would like to know more about it. 

MR. LEVENTHAL: I have no further questions of this witness, sir. 

PRESIDING EXAMINER: You may cross-examine. 

Do you want to begin, Mr. Hargrove? 

MR. HARGROVE: Yes. 

* * * * * * 

2215 CROSS-EXAMINATION 

BY MR. HARGROVE: 

Q. To come more to the particular, and specifically to the Texas 
Eastern System, could you, on the basis of the data contained in Exhibits 
No. 6, 7, 8, 9, and with information as to the average cost of gas, compute 
a cost of service on Texas Eastern's system. 

MR. LEVENTHAL: The question is whether he could compute the cost 
of service on the Texas Eastern System ? 

MR. HARGROVE: Yes, and I had better include capital costs in that, 

too. 

THE WITNESS: That would be the cost of service on the Texas Eastern 
System as it now exists ? 
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BY MR. HARGROVE: 

Q. As it now exists, or as proposed, either way. A. I think the 
answer to that question is no, but I dislike saying something be done until 
I try it. You have asked me a question, and the omission of one important 

2216 particular would require the answer to be no, one particular required 
to secure a determination or estimation of the cost of service. There would 
have to be other assumptions made, I am sure -- either assumptions made, 
or data obtained — other than those which you have given me. 

Q. What would be the particular that you have in mind ? A. I don't 
have any one in particular. I have doubts about a number of them. I might 
mention there is nothing in here which gives what I call the characteristic 
curves for centrifugal stations. I attempted to reproduce those character¬ 
istic curves from certain data given in these exhibits, and was unable to do 
so — I beg pardon, certain data given in these exhibits, and in the working 
papers underlying Exhibit No. 11. 

Q. Do I understand that you feel you would require a curve, in addi¬ 
tion to the data contained on Table "B”, page 7 of Exhibit No. 9? A. That 
is correct, and even giving consideration to data on Table "C" of Exhibit No. 
9. Those are limited to single compression ratios. 

MR. LEVENTHAL: Would you read that last answer? 

(The answer of witness was read by the reporter.) 

BY MR. HARGROVE: 

Q. I don’t think I fully understand that, Mr. Bennett? A. Perhaps I 
can expand it. Tables "B” and "C" of Exhibit No. 9, show horsepower re- 

2217 quired for compression stage limited to certain compression ratios 
per stage. 

The horsepower required per compression stags varies with the com¬ 
pression ratio per stage, and does not vary in any relationship establishable 
mathematically from either Table "B" or Table "C". 

For example, on Table "B”, there are four compression ratios given 
for stations having a horsepower rating of 2000 horsepower per stage, or 
per compressor. 


1154 

Station 2, which operates on this table, or is shown on this table 
with a compression ratio of 1.104. Station 17, 1.091. Station 19, 1.22. 

Station 20, 1. 081. 

Of those four stations, Station 20 has the lowest compression ratio, 
1.081, which shows a horsepower required per compression stage of 4.884. 

The next highest compression ratio is Station 17, which shows a horse¬ 
power per stage of 5.440. 

Going up to the next highest compression ratio, it is 1.104 for station 
2, which shows a horsepower per stage of 6. 71, and going up to the highest 
compression ratio, we find instead of the series continuing upward, we find 
for Station 19, with a compression ratio of 1.122 a horsepower per stage of 
5. 894, which is lower than Station 2 indicating it is not a straight line rela¬ 
tionship. 

Q. Could that be brought about if the units had different type compres¬ 
sors, or different type wheels ? 

2218 MR. LEVENTHAL: I didn't hear that, Mr. Hargrove. 

BY MR. HARGROVE: 

Q. Could that be brought about because of units having different type 
compressors, or different type wheels? A. By "wheel", you mean the 
centrifugal, itself — yes, there is something that I have mentioned here that 
indicates these figures are wrong, or is intended to indicate the figures are 
wrong. 

I don't know whether they are right or wrong. What I am saying is if 
I had compression ratios at any of these stations that were different than 
these arrived at here, I could not compute the horsepower required per com¬ 
pression stage. 

In other words, going back to your original question of determining 
the cost of service, in this case, before conversion, I would have to accept 
somebody else's compression ratios. 

Q. Then as I understand it, what you are saying is not that you couldn't 
compute it with this data furnished here, but you would have to assume the data 
furnished here was correct before you could proceed? A. I would have to 
assume the data was correct, and that the calculations underlying such factors 
as compression ratios were correct. 
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Q. You would have to start off with that assumption, and with that 

2219 assumption, you could then proceed? A. Yes, and that assumption 
would probably have to be applied at several steps along the way, that kind 
of an assumption. 

Q. Let me get to Exhibit No. 66, next, and be certain that I under¬ 
stand the purport of your direct testimony of this morning. I just want to be 
certain that I understood the purport of your testimony when Mr. Leventhal 
asked you for your conclusion with respect to the exhibit. 

Is it your testimony that this exhibit, in your opinion, reflects that 
the costs presented by Mr. Goodrich and Mr. Marvin are different, and 
that you are unaware of the reason or justification for any such difference? 

A. That is correct, with one modification, that they are different after ap¬ 
plying incorrections for all known differences, such as volumes of gas trans¬ 
ported, and such as the inclusion in the case of Exhibit No. 33 of general 
administrative expense, which is not included in the portion of Exhibit No. 

11 that is analyzed in Exhibit No. 62. 

Q. I want to be certain. As I understand it, then, because of the fact 
that you are unable to correlate the differences, you are unable to express 
an opinion as to whether either Mr. Marvin or Mr. Goodrich is wrong, or 
that either is right, or that both are wrong or that both are right -- it is 
just impossible to determine from the standpoint of this exhibit? A. So 

2220 far as the information is available to me, that has been made available 
to me, is concerned, there are irreconcilable differences. 

2221 Q. But you draw no further conclusion from the fact that in your opin¬ 
ion there are irreconcilable differences — in other words, you do not take 
the step from that to say one of them is wrong, and the other one is right, 
you simply say the differences are irreconcilable. A. I would dislike 

to say that either one is wrong or right. I feel that I know more about Mr. 
Goodrich’s methods than I did about Mr. Marvin's methods, because Mr. 
Marvin's methods were described in much more general terms, and with¬ 
out detailed calculations, and going into Mr. Goodrich's calculations, I 
found things that I disagreed with. But I realize that that puts me in the 
position of saying that I think the error in Mr. Goodrich is greater be¬ 
cause I know more about it. 
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Q. But from the standpoint of developing error in Mr. Goodrich's 
testimony, or in Mr. Goodrich's Exhibits, since you are unable to say 
that Mr. Marvin is right, you are unable to say that Mr. Goodrich is wrong 
to this extent. 

MR. CHA PMA N: What extent ? 

MR. HARGROVE: To the extent reflected in this Exhibit 66. 

THE WITNESS: No, I can’t say it is all one way or the other. 
****** 

2233 REDIRECT EXAMINATION 

BY MR. LEVENTHAL: 

Q. Mr. Bennett, Mr. Hargrove has in effect brought out that if you 

2234 made various assumptions, it would have been possible for you to make 
a calculation with some margin of error as to the additional cost on the Kos¬ 
ciusko Line of handling additional volumes of gas, as shown in Exhibit No. 6, 
making assumptions as to the relative distribution of that gas, and I ask you 
whether you have made such estimates -- that is did you make the estimate 
of how much it would cost to handle any volume of gas on the Kosciusko line, 
and by "any volume of gas", I mean either the volume shown on the Exhibit 
No. 6, or the volume shown on Exhibit No. 33, and assuming the conversion 
proposed in Docket No. G-2503? A. Yes, I made preliminary calculations, 
but we did not have as much data as we thought we should have for it, and 
therefore they were never carried to a conclusion. 

Q. Now, I would like to ask you — 

MR. LEVENTHAL: I have no further questions. 

PRESIDING EXAMINER: Is there any recross ? 

MR. HARGROVE: One question. 

RECROSS-EXAMINATION 
BY MR. HARGROVE: 

Q. Mr. Bennett, there have been a lot of questions about Exhibit No. 

6, load factors, and so on. 

Can you, from an examination of Exhibit No. 6, and to the extent neces¬ 
sary when you get into delivery areas, Exhibit No. 10 showing deliveries to 


customers, could you determine the volumes of gas flowing through different 

2235 sections of Texas Eastern's lines for the period shown in Exhibit No. 6, 
and particularly after conversion, or after rearrangement? 

MR. LEVENTHAL: This is not a question with respect to the increase 
in volumes going through the line, but the final volume? 

MR. HARGROVE: Total volume. I am asking him whether it would 
be possible for him to determine that from Exhibit No. 6, using to the extent 
necessary, after we get to the delivery areas, using the deliveries shown in 
the revenue exhibit, which I believe is Exhibit No. 10. 

BY MR. HARGROVE: 

Q. Maybe I had better ask you this first, Mr. Bennett, as you seem 
to be studying the exhibit. 

Have you ever checked the exhibit to find out, or do you know whether 
you could ? Have you ever checked the exhibit to find out whether you could 
develop that information from it? A. I tried it with respect to the Kosciusko 
line. 

Q. The answer is yes? Were you alj>le to do so? A. I hadn't completed 
it. I tried it with respect to the Kosciusko Line, and found I had to make cer¬ 
tain assumptions, or estimates with respect to compressor station fuel and 
losses. 

Q. Your check was limited to the Kosciusko Line? A. That is cor- 

2236 rect. 

MR. HARGROVE: That is all. 
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companies, and not as proof of the facts contained therein, which to a 
substantial extent, I understand the Examiner would rule is immaterial 
and not allow, even if we attempted to prove it, but not as proof of any 
fact contained therein, but simply for the limited purpose of showing the 
document which was presented to the insurance companies in connection 
with the bond purchase agreement. I offer Exhibit No. 38 in evidence. " 

On page 1710, the Examiner stated at Line 18, "there being no 
objection on the Exhibit, the Exhibit is admitted for the purposes 
mentioned." 

On page 2151, Mr. Leventhal then proceeded to refer to the contents 
of this document, which is Exhibit No. 38, which is the survey with regard 
to the oil transmission business, which from the beginning of the case, it 
had been indicated the Examiner would not accept as proof with respect to 
the operation of the oil transmission business. 

In that connection, he referred first, to Schedule B, Tab C, he 
read the title, and he then resumed part of paragraph A-6 of that schedule, 

I stopped him from reading very much farther because we had it to read, 
2248 and there wasn't any reason why he should be testifying. He also 
referred to Paragraph seven, which referred to the Gulf Oil Corporation, 
and to Paragraph 15, which referred to the Sunray Oil Company, and 16, 
which referred to the Texas Company. He still had not, at that time, told 
the Examiner what he was doing, although he was putting facts on the rec¬ 
ord which are not already on the record for proof of their truth or falsity, 
and it was therefore, not known at that time, whether he was talking about 
their truth or falsity, or anything else, because he hadn't seen fit to inform 
the court of the purpose of his offer. 

He then refers to the affidavit, and refers specifically to a certain 
paragraph numbered ten on page 2154, and he proposed to place on the 
record, the substance of that paragraph, although as yet, the document has 
not been tested from the standpoint of its admissibility, and he is not a 
witness. He has no witness on the stand, so he proposes to testify without 
taking an oath, and without subjecting himself to cross examination. 


He then tendered the Exhibit. The exhibit had not been properly qualr 
ified, and the Exhibit was rejected. 

Under this set of facts, Mr. Leventhal, will you please take the wit¬ 
ness stand and take an oath. 

2249 HAROLD LEVENTHAL 

was called as a witness, and having been duly sworn, was examined and 
testified as follows: 

DIRECT EXAMINATION 
BY THE PRESIDING EXAMINER: 

Q. I assume you realize you are now a witness, not Counsel in this 

case? 

MR. REA: May I inquire whose witness he is? 

THE PRESIDING EXAMINER: He is my witness. 

MR. LEVENTHAL: For what purpose ? 

PRESIDING EXAMINER: For the purpose of qualifying you for 
giving the testimony you have given as a lawyer. 

Mr. Rea may represent you. 

BY PRESIDING EXAMINER: 

Q. The first question I will ask you is where are your qualifications 
as a lawyer, give us your own description of them. A. I am admitted to 
practice in the District of Columbia. 

Q. How about your education and experience, perhaps that would 
help. A. I am a graduate of Columbia — 

Mr. Rea: Mr. Examiner, may I inquire what the purpose of this is? 

PRESIDING EXAMINER: The purpose of this is to arrive at what 

2250 facts he intends to put before this Commission, and what facts he in¬ 
tended to put before this Commission when he testified as a lawyer and 
not as a witness. He is now a witness, and I propose to give him an op¬ 
portunity to determine what facts he wants to testify to. 

MR. CHAPMAN: Mr. Woodall, may I make an inquiry, sir? 

PRESIDING EXAMINER: Yes. 

MR. CHAPMAN: I believe that what Mr. Leventhal tendered as an 
Exhibit was an affidavit, the affidavit being a unilateral statement under 



oath, purely hearsay. Under the administrative procedure act, hearsay 
evidence is admissible. 

PRESIDING EXAMINER: We are not here to test my ruling of yes¬ 
terday. We are here to determine matters that are, of necessity, to make 
it possible for the Commission to take appropriate action with regard to the 
record as it now stands. 

MR. CHAPMAN: My inquiry was directed towards the fact that Mr. 
Leventhal, one, read from an affidavit which was under oath, and two, 
from matter already in the record. He has not testified, and I don't un¬ 
derstand what you mean by the fact that he has testified, sir. 

PRESIDING EXAMINER: I mean exactly what I have already stated, 
and what I have illustrated on the record. There was no witness on the 
stand. There are facts contributed to the record. 

2251 MR. REA: Mr. Examiner, may I suggest something — 

PRESIDING EXAMINER: Let me ask you this question: Do you 
propose to make an objection, and if so, to what? 

MR. REA: I propose, Mr. Examiner, to object to what seems to me 
a very unique procedure in any phase of the law. 

PRESIDING EXAMINER: So was the procedure — 

MR. REA: And I think in this instance, an improper procedure, and 
I would like to state, if I may, for just a moment, why. 

PRESIDING EXAMINER: All right. 

MR. REA: The purpose of the introducing this affidavit, which was 
proffered in a rather extended proffer of proof by Mr. Leventhal — 

PRESIDING EXAMINER: That has nothing to do with the situation. 

MR. REA: It was a statement made by a responsible official of 
Texas Eastern. 

PRESIDING EXAMINER: I realize that, fully. That has nothing to 
do with it. 

MR. REA: Mr. Examiner, if I may finish, I have never heard of 
any situation in which a lawyer offering what, in the common law of 
evidence, is known as an admission of an opposing party is required to put 
on the stand under oath, a witness who is going to put into evidence the 


document which is an admission, and in this case, a sworn admission by 

2252 someone whom I am sure Mr. Hargrove will concede is a responsible 
official of Texas Eastern, speaking for Texas Eastern under oath, and I 
think to say that Mr. Leventhal was testifying as to this document is 
absurd. 

PRESIDING EXAMINER: Thank you. 

MR. REA: If Mr. Leventhal has no objection, however — 

THE WITNESS: No, I did not propose to testify as to the facts stated 
in that document. 

PRESIDING EXAMINER: Well, we will have the record show that. 
That is exactly why you are there in the chain . 

BY THE PRESIDING EXAMINER: 

Q. Now, if you will continue and give us your experience as a lawyer, 
in what courts you have practiced and what type of practice you have had. 

MR. REA: May I inquire further, since Mr. Leventhal last stated 
he does not, and did not propose to testify, in what respect his qualifica¬ 
tions as a lawyer need to be examined under oath? 

PRESIDING EXAMINER: Will you please allow the Examiner to pro¬ 
ceed with that which he deems to be his duty? 

MR. REA: I object to this lawyer's qualifications being tested, unless 
there is some proposal to hold that he is not entitled to practice before this 
Commission. 

PRESIDING EXAMINER: I anticipate asking him, as a legal expert 
with respect to certain matters which I imagine he thinks he is competent 

2253 to answer which relate themselves directly to this situation which he has 
created. 

THE WITNESS: Mr. Examiner, may I ask a question? 

PRESIDING EXAMINER: No, you may not. Youf are asked to 
answer a question. You are not a lawyer. You are now a witness. 

Tell us, in that status in this hearing now, and that is what I am 
trying to get straightened out, otherwise there was no testimony before 
this Commission, and yet there is now on tlfe record, the substance of this 
affidavit which he wished to use. 


Now, how did it get there? 

THE WITNESS: May I have reference to the Exhibit, sir? 

MR. REA: Mr. Examiner, may I have a five minute recess to con¬ 
sult with my client ? 

PRESIDING EXAMINER: After he has answered the question which is 
pending, 

MR. REA: Mr. Examiner, I have not had an opportunity to discuss 
this with him. 

2254 PRESIDING EXAMINER: He can't be ashamed of his experience. 

MR. REA: I am sure he is not ashamed of it. 

PRESIDING EXAMINER: Of course not. 

MR. LEVENTHAL: Is that the only question before the recess? 

PRESIDING EXAMINER: The recess will come as soon as we have 
got this started, so we will know where we are going. It will help you, 
as much as me. I am trying to straighten out a matter which I am positive 
is in improper posture before the Commission by reason of your actions. 

If you can straighten it out, fine. 

MR. LEVENTHAL: Mr. Examiner, I don't have with me the papers 
I had yesterday when I proposed to offer this Exhibit No. 65 in evidence, 
and which contains the connection between this proposed Exhibit Nc. 65 
and the issues in this case. It may be that I will be able to handle it with¬ 
out having my copy. 

THE WITNESS: Mr. Examiner, I am a graduate of Columbia Law 
School. 

PRESIDING EXAMINER: Your experience? I asked about experience, 
as I thought you would like to have the record show something about it, 
especially with regard to the trial of cases. 

THE WITNESS: I have been in private practice since 1946. My ex¬ 
perience in the trial of cases is rather limited. It consists of representation 
of a client in a proceeding before the Post Office Department in 1948, and 

2255 representation of a client in a suit in the Federal Court for the Alexandria 
Circuit which was of one days duration in 1951. This is the third hearing 
or trial that I have conducted. 
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BY THE PRESIDING EXAMINER: 

Q. So far as I can determine, Mr. Leventhal, you referred to only 
one paragraph of an affidavit, which, being numbered in sequence contains 
13 paragraphs. I am erroneous in my reading of the record, and that was 
paragraph 10? A. Yes, that was the paragraph that I thought involved 
the issue with respect to the relevant issues in this case, yes. 

Q. I wonder if you would read that paragraph into the record ? 

A. "Of the foregoing, the following companies indicated to me that they 
would have no interest in using the converted Little Inch, and I pursued 
the matter no further with them. Esso Standard Oil Company. Shell Oil 
Company. Socony Vacuum Company. Tidewater Associated Oil Company. 
The Texas Company. Gulf Oil Corporation. Continental Oil Company. 
Humble Oil Company. Sunray Oil Company. Phillips Oil Company. 

Sun Oil Company." 

Q. Now, I ask you if you know whether the facts stated in paragraph 
10 of the affidavit are true? A. I have no way of knowing that. 

2256 Q. Do you know whether they are untrue? A. I dpn't know, either 
way. 

Q. Turning to paragraph 7 of Schedule "B", you referred to that — 

A. Paragraph 7 ? 

Q. Of Exhibit No. 38. Before turning to that, however, I would like 
to ask you to inform the record as to the date of the affidavit to which ref¬ 
erence has just been had, and from which you just quoted? A. That is 
October 14, 1954. 

Q. That was the date that the oath was taken and the document sub¬ 
scribed to before a notary public, is that right? A. Yes. 

Q. Paragraph 6, Schedule "B". Thiis is in the record physically. 

It is not in the record, up to this time, according to the admission of the 
Examiner on the basis of admission for the purpose of determining its truth 
or falsity, is it? 

MR. REA: Mr. Examiner, I think the record will show the purpose 
for which it is in the record. 
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PRESIDING EXAMINER: I read it a while ago. I am asking Mm to 
confirm it. 

THE WITNESS: I think it is in the record as part of the submission 
to the bond purchasers. 

BY THE PRESIDING EXAMINER: 

Q. But it is not here for this Commission to determine the truth or 
falsity, is it? A. It was not offered for that purpose.- 

2257 Q. And therefore, not in the record for that purpose, is it? 

A. I can't answer that question yes or no, Mr. Examiner. I believe that 
the question of whether or not there are facts in the possession of the com¬ 
pany that bear on this — 

Q. That isn’t the question at all. The question is why is it in the rec¬ 
ord, how did it get there for any other purpose than that to which it is 
limited. 

MR. REA: May he finish his answer ? 

PRESIDING EXAMINER: No, he can’t in that particular instance, 
because it wasn't responsive, and I happen to be the examining person in 
this case. 

THE WITNESS: I would say when it was offered in this record as a 
' showing of the representations made to the bond companies, there was 
some element of truth or falsity involved in that, but it was not offered in 
evidence as an ultimate issue in this case. 

BY THE PRESIDING EXAMINER: 

Q. All right, now, if you will address yourself to paragraph 6, I 
would like to ask you this question. You have read that paragraph, have 
you? A. Yes. 

Q. Do you have knowledge as to whether or not the statements made 

2258 in paragraph 6 are true? A. Do I have personal knowledge? 

Q. Yes. A. I do not. 

Q. In other words, you can’t testify whether it is true, or that it is 
not true, can you? 

MR. REA: Mr. Examiner, I object to the line of inquiry as to whether 
the statements in Exhibit No. 38 or 65, are true, because this witness, Mr. 
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Leventhal, did not and need not testify as to the truth of falsity or either of 
them — 

PRESIDING EXAMINER: All right, m a k e it short, because I don’t 
need it. 

MR. REA: They are introduced — 

PRESIDING EXAMINER: Your objection is not sustained. 

MR. REA: Do I imply by that, it is overruled? 

PRESIDING EXAMINER: It is overruled, of course. They are 
synonomous. 

BY THE PRESIDING EXAMINER: 

Q. Do you know of your own knowledge that the statements nn.de in 
paragraph 6 of this Schedule "B” are untrue ? A. I have no information 
of my own knowledge with respect to the statements in paragraph 6. 

Q. So you would answer that you do not know whether they are true 
or untrue? Is that correct? A. That is correct. 

2259 Q. Now, on exactly the same basis, would your answer be the same 
for paragraph 7 --to take it one at a time ? A. Yes. 

Q. And for paragraph 15, with regard to Sunray Oil ? A. Yes. 

Q. And 16, with regard to the Texas Company? A. Yes. 

Q. Now I would like to ask you a hypothetical question, which I be¬ 
lieve you would judge you are qualified to answer as a lawyer. 

First let's take the situation as it was yesterday, and I will try to 
state it in an analogy, in broader terms, so as not to make it this particular 
matter unless you would prefer it that way. 

After your statements on the record, or statements of. a lawyer similar 
to your statements on the record with respect to Exhibit No. 37, Exhibit 
No. 38, and the identified Exhibit No. 65, and after Exhibit No. 65 had been 
denied, or had been rejected, so that it was not on the record for the Com¬ 
mission to look at, what facts were before this Commission for a fair and 
honest determination of the truth or falsity of the statements made in Ex¬ 
hibit No. 38, which is the memorandum, and the statements made by Mr. 
Brockschmidt in the affidavit ? 

MR, REA: Would the reporter read that back, please, Mr. Examiner ? 


It was rather long, and I didn’t quite get it all. 

2260 (The question of the Examiner was read by the reporter.) 

MR. REA: Might I inquire what is the purpose of the question ? I 
don't see its relevancy, Mr. Examiner ? 

PRESIDING EXAMINER: The Commission, according to his offer 
and proposal, is supposed to determine whether or not somebody lied. 

MR. REA: Mr. Examiner, I think once the exhibit is rejected, as it 
was yesterday, the relevancy — 

PRESIDING EXAMINER: Are you objecting to the question? 

MR. REA: Yes, sir. 

PRESIDING EXAMINER: Well, state it, please ? 

MR. REA: My objection to the question is that discussion of what 
may or may not be before the Commission for consideration respecting the 
introduction or proposed introduction of Exhibit No. 65 is obviously irrele¬ 
vant once 65 has been rejected and is not on the record before the Com¬ 
mission. 

PRESIDING EXAMINER: Would you mind looking at page 2154 in 
connection with your objection, and would you allow me to read to you 
certain lines, line 18. 

This is a statement by Mr. Leventhal, then acting as Counsel, not a 
sworn witness. After stating that Mr. Brockschmidt on behalf of the com¬ 
pany visited various prospective shippers he states that "The companies 
following, indicated to me they would have no interest in using the converted 
Little Inch Line. I pursued the matter no further with them. Among the 
companies are listed Esso Standard, the Texas Company, Gulf Oil Corpora¬ 
tion, and Sunray Oil Company. " 

For the record may I state — this is for the record, now — "may I 
state that Mr. Brockschmidt in this hearing Exhibit No. 65 identified him¬ 
self as the vice-president of Texas Eastern, and one who has spent a sub¬ 
stantial time working with Mr. Hayes on the matter of the Products pipe 
line." 

MR. REA: Mr. Examiner, this is part of an explanation by Mr. 
Leventhal of the purpose of seeking the introduction of this exhibit. 
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PRESIDING EXAMINER: Let me finish my question. I have read 
you this material. 

I have asked him what the Commission had before it in the way of 
facts. You object to the question. Now I ask you what is the Commission 
going to do when it looks at this page, line 18 to the point I read — I will 
ask you as a lawyer, what is it going to do ? 

MR. REA: Although I haven't been sworn under oath and qualified 
as a lawyer, Mr. Examiner, I would say this, that the Commission will 
do with this language what the Commission does with any proffer of proof 
made on the record, if the proof is ultimately accepted of course — 

PRESIDING EXAMINER: Is this a proffer of proof, or a statement 
of facts ? 

MR. REA: It is obviously a part of the offer of proof. 

2262 PRESIDING EXAMINER: I didn't ask you that. I asked you is it a 
proffer as such, or is it statement of fact ? 

MR. REA: Any proffer of proof made by Counsel is a statement of 
fact. It is a statement of fact which Mr. Leventhal wished to prove by 
the use of Exhibit No. 65, subsequently rejected. 

PRESIDING EXAMINER: Your objection is overruled. 

Will you please answer the question? 

THE WITNESS: What is the question ? 

BY THE PRESIDING EXAMINER: 

Q. The question is that which was read back before. Would you 
like to have it read again ? A. Yes. 

PRESIDING EXAMINER: Please read the original question to which 
objection was made. 

MR. CHAPMAN: May we have a recess, Mr. Woodall, it is a 
quarter to four? 

PRESIDING EXAMINER: I am trying to get it so he can get the 
break. We can have the question read off the record, and he can be pre¬ 
pared to answer it. 

We will be in recess for ten minutes. 

(Whereupon, at 3:45 o'clock p. m. a recess was taken until 3:55 
o’clock p. m.) * * * * 


1169 


2263 PRESIDING EXAMINER: The hearing is reconvened. 

MR. REA: Mr. Examiner, may I make an inquiry -- 

PRESIDING EXAMINER: Now, you have made an objection to the 

question which has been overruled. Does this have to do with the same 
matter? 

MR. REA: No, I want to make a preliminary inquiry, if you may 
call it that, following the recess. 

PRESIDING EXAMINER: I would like to have the question answered. 
Then you may make an inquiry, if you wish. 

THE WITNESS: Mr. Examiner, I think that the Commission would have 
before it the documents identified as Exhibit 37 — 

BY THE PRESIDING EXAMINER: 

Q. Well, that has been admitted. A. Exhibit 37 admitted; Exhibit 
38 admitted, and Exhibit 65 offered. 

Q. Now, may I ask you just a question there, because I don't think 
you mean what you say. Is it your conception that when an exhibit has been 
offered, and rejected, that that exhibit goes to the Commission? A. Yes. 

Q. Well, I am sorry, Mr. Leventhal, but that is not the law, and 
it is not the practice, and it isn't even the practice in Court, and it 
doesn't even go to the Circuit Court. In order to preserve the right for 
somebody to look at an exhibit which has been offered and declined, you 
must make an offer of proof to save it. That is the whole purpose of offer 

2264 of proof in the law of procedure. 

You have made no offer of proof with regard to Exhibit 65, and there¬ 
fore the Commission did not have and does not have before it anything 
that is shown in Exhibit 65, because Exhibit 65 will never go to the Com¬ 
mission. A. I was unaware of that. 

Q. It died on the record. A. I was unaware of that. If the hearing 
is reconvened, I will make it as an offer of proof. 

Q. You are now on the stand as a witness, not to act as counsel. 

A. Apparently my ability as a lawyer is in some question here, because 
I was proceeding in a different view of the legal effect — 
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Q. Well, answer the question, now. I thought I would help you, 
because your answer was going to be haywire by reason of misconception. 

What did the Commission have before it when business closed last 
night with regard to determining the truth or falsity between these two 
sets of statements which you have placed on the record? A. Mr. Examiner, 
it is my view that the Commission had before it the hearing Exhibit 37, hear¬ 
ing Exhibit 38, and hearing Exhibit 65 offered in proof. 

2265 If you have a different view, that is your view; but this, as I have 
stated it, is my best testimony as to my view of what the Commission had 
before it. 

Q. Now, if you will look at page 2154, and refer to lines 18 to the 
end of the page, and on 2155 through line 4, would you inform me whether 
the Commission had anything else before it by reason of your statement on 
the record which I have now cited? A. You want me to look at — 

Q. 2154, line 18, where I read from your statement beginning with 
"After stating... ". Does the Commission have before it, or not, regardless 
of whether or not Exhibit 65 is before it, does it still have that statement 
before it? A. It has that before it as a description of Exhibit 65, not in¬ 
dependently of Exhibit 65. 

Q. Does it have it before it as a fact to weigh or not to weigh? 

A. It has before it my statement that this is a statement of Mr. Brock- 
schmidt which is contained in the affidavit in Hearing Exhibit 65. 

Q. In other words, you stated that which the exhibit stated? A. Yes, 
for the purposes of tendering the exhibit. 

Q. Therefore the Commission has before it, by reason of your state- 

2266 ment, the same statement the exhibit had in it, whether the exhibit 
was allowed and admissible for the Commission to look at or not; is that 
right? A. The statements I made as part of the proffer of the exhibit, 
yes. 

Q. Therefore you were testifying when you were not under oath? 

A. No. 

Q. How could it be testimony if it is by counsel, then? A. Well, 

I was calling attention to the parts of the document that I was proffering. 


Q. I don't mean for you to have to answer that. A. I would not 
regard this as testimony. 

Q. You would not regard these lines 18 on page 2154 down to line 
4 on page 2155 as testimony? You would not so regard it? A. It was not 
intended by me as testimony. 

Q. So the Commission does not have any testimony, other than by the 
process of the admission of Exhibit 65, on the same subject; is that correct? 
A. I believe that it has before it — 

Q. I am talking about as testimony. It certainly hasn't got it before 
it as testimony until it reverses my ruling; has it? A. It has it before it 

2267 in order to consider whether or not to reverse your ruling. 

Q. How can you call that testimony? Is there any difference between 
a thing being admitted in the record and not admitted in the record. These 
are really elementary. A. They may be elementary, but my belief is that 
this is a part of the record before the Commission on the basis of which it 
could consider whether to affirm your ruling or reverse your ruling. 

Q. I would like to now address your attention to page 2155, on line 
9 I finally said, "Now, what is the point of all this", referring to your re¬ 
cital of facts. Up to that time you had not stated any purpose in what you 
were doing, not one single word from the time you began and rehearsed 
these figures on the record. 

Whether you call it testimony or don't, you were talking about facts. 

I asked, "What is the point of all this", and you say, beginning at line 10 — 
and I am going to read slowly and in full:. "The point of all this is to show 
that there is a failure to state material facts. " 

Now, what is it that is going to show the Commission if you say that 
which is on 2154 is not testimony? A. The point of the offer of Exhibit 
65 was that the contents of Exhibit 65 which would be before the Commis¬ 
sion would show that there was a failure in the material submitted to the 

2268 bond purchasers to set forth the material facts necessary in order 
to make the statements made to the bond purchasers not misleading. 

Q. Now let me ask you this. The date of Exhibit 38, you would agree, 
is what? A. I think the date of that is January 11, 1955, in effect. That is> 
it is dated, itself, October 1, 1954. 


Q. All right. Now let's turn to Tab C, and see what date that is. 

A. Tab C? 

Q. That is the one to which you referred. A. Tab C starts with 
a report of Mr. Hayes dated October 20, 1953, and it contains a report of 
Mr. Hayes dated June 28, 1954 — 

Q That is not Tab C you are talking about now? A. Yes, those 
are both in Tab C. 

Q. Yes, I am sorry. They are the third report, so-called, that is 
correct. So those are the dates? A. Yes. 

Q. Now, do you know of your own knowledge that Mr. Brockschmidt's 
affidavit in the Court case was not shown to the bankers, or was shown to 
the bankers, either way you want to take it -- do you know it was shown to 
the bankers? 

MR. REA: M r . Examiner, may I object to that question and state 
the reason upon which I object? 

2269 PRESIDING EXAMINER: I assure you that it isn’t necessary. You 
may object, and the objection will be overruled. 

MR. REA: May I state the basis of my objection? 

PRESIDING EXAMINER: Yes, you may state the basis. 

MR. REA: The basis of my objection is as I stated earlier, Mr. Ex¬ 
aminer. This document was introduced or proposed to be introduced by 
Mr. Leventhal as an admission of Texas Eastern, using the term "admission" 
as it is used in the common law of evidence. 

In those circumstances, it is not incumbent upon the attorney prof¬ 
fering an admission to produce evidence as to the truth or falsity or timing 
of that admission. That is something which the person whose admission 
it is is entitled to and is expected to explain by way of rebuttal to the admis¬ 
sion of the exhibit. 

Therefore, whether or not Mr. Leventhal knew the facts and circum¬ 
stances surrounding the making of the affidavit, or the timing of it is en¬ 
tirely irrelevant to his right to introduce it, or offer it for introduction as 
an exhibit. 
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PRESIDING EXAMINER: The objection is overruled, and it is a 
very simple reason. 

BY THE PRESIDING EXAMINER: 

Q. Mr. Leventhal, on line 10 on page 2155, and I am calling your 
attention to it, has now introduced a further matter, and that is someone's 

2270 failure -- and it can't follow anything else than Mr. Brockschmidt's 
failure or the company's failure under its bond purchase agreement — 
that is what you intended? A. Yes, the company's failure. 

Q. Now, that is a new element introduced, somebody's failure to 
state material facts to the bankers or the bond purchasers? A. That 
was my purpose. 

Q. Now, that means that the Commission might well know whether 
or not you know whether there was such a failure. Do you know whether 
the affidavit of Mr. Brockschmidt has been tendered by the company and 
shown by the company to the bond holders, the bond purchasers? A. I 
would say that the information I have - - 

Q. I ask you of your own knowledge, now. We will come to the other 
next. Do you know of your own knowledge that the company has furnished 
the affidavit of Brockschmidt to the bond purchasers who purchased this 
series of bonds pursuant to the agreement in Exhibit 37 ? That is the first 
question. A. As of my knowledge, no, I do not know one way or the 
other. 

Q. We don't need to ask the next question, that you don't know that they 
did not. In other words, do you know that they did not? A. I don't know 

2271 whether they did or did not. May I expand on my answer? 

Q. If it is within your knowledge, you may. I asked of your knowl¬ 
edge, only. A. I will only testify as to matters within my knowledge. 

Q. All right. 

A. It. is within my knowledge that there were no other documents 
presented to the bond purchasers, according to the testimony of the wit¬ 
nesses for Texas Eastern. 

Q. Well, that is something you don't know. A. Well, I know that 
they testified to that effect. It is within my knowledge that customarily, 
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oral statements are not made in contradiction of written representations by 
responsible people, but that when there is necessity to vary a written rep¬ 
resentation, the variance is reduced to writing. I know that as a matter of 
general knowledge. 

Q. All right, now, I want this to be simple because I am trying to 
get it down to something that the Commission can use. 

Now, I have today given you opportunity as a witness to state what 
your knowledge is with regard to the material which you stated on the record 
yesterday at the places I have mentioned, and I refer specifically to your 
knowledge as to certain paragraphs of Exhibit No. 38. I have also given 

2272 you an opportunity to state what your knowledge is as to the truth 
or falsity of Paragraph 10 of Mr. Brockschmidt's affidavit, which has 
been identified as Exhibit 65. 

I have also given you opportunity to testify as to your own knowledge 
as to whether or not this affidavit was filed with the bankers, and therefore 
as to whether or not there was a failure to state material facts to the bankers 
under the bond purchase agreement. 

Now I ask you, on that basis of fact, what has the Commission now 
before it to determine the truth or falsity of these statements which you 
propose that they shall do, acting as a body charged by law to base their 
decisions upon law not only in the form of the Natural Gas Act, but the 
Administrative Procedure Act, to base their determinations upon a record 
of fact, proved in a hearing, and upon the preponderance of that record? 

A. That question calls for a mixed judgment of law and fact, and I will 
answer in that vein. 

Q Well, I qualified you, I hope, as a lawyer, and it is a legal 
question, it is a question of legal procedure. It is not a question of inter¬ 
pretation of some law or some instrument; it is a question of what is proper 
legal procedure for this Commission, and the Commission certainly has 
a right to have those lawyers that appear before it, whether they are on 

2273 the stand or otherwise, inform them of their best judgment as to 
what the law is, and what law they should follow. A. If the Commission 
agrees with my view of the issue in this case that there was a failure by 
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Texas Eastern Company to state material facts necessary to make the 
statements in the Hayes report not misleading, if the Commission considers 
that such a failure is an issue in the case, it would of course be taking a 
different point of view from that of the Examiner, who felt that that issue 
would not ar ise unless and until the bond purchasers chose to set aside the 
agreement. 

However, if they accept my view of the law that that is an issue of 
fact in the case, they would then have before them, in my understanding 
of the procedure, the contents of Hearing Exhibit No. 38 including the con¬ 
tents of the Hayes Report as statements which were made to the bond pur¬ 
chasers. They would have before them Hearing Exhibit No. 37, and in 
particular Paragraph 7 -D, constituting a waranty that the company has 
no reasonable ground to believe that there is an omission to state material 
facts necessary in order to make the statements in the Hayes Report not 
misleading. 

They would have before them an affidavit in the form of Hearing 
Exhibit 65 offered in evidence, which contains a statement by an official 
of Texas Eastern, which very statement alone is a material fact which 
should be presented to the bond purchasers in order to make the statements 
in the Hayes Report not misleading, and they would have before them the 
2274 question whether all of these facts tended to show — unless they were 
explained — that there had been an omission by Texas Eastern to state a 
material fact necessary in order to make the statements in the Hayes Re¬ 
port not misleading. 

I think in my own view there would be sufficient, from the documents 
adverted to, to cause the Commission to say that there is some evidence 
from these documents taken together of such failure or omission on the 
part of Texas Eastern Company, and that therefore Texas Eastern Com¬ 
pany should be given an opportunity to set forth any facts in the possession 
of Texas Eastern which would indicate that there was no such omission 
to state a material fact necessary in order to make the statements in the 
Hayes Report not misleading. 
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Q. Now I will have to break this up, Mr. LeventhaL You have 
given a legal argument, and not an answer to the question. You haven’t 
stated what is before the Commission; you have stated the process by which 
they can get to it. 

You have said they can examine the truth or falsity of Paragraphs 
6, 7, 15 and 16 of Schedule B of Tab C of Exhibit 38; is that right? 

A. No, I don’t believe I said that, and in any event I did not mean to say 
that, but I don't believe I did say that. 

Q. Do you mean to say they would not have that before them to deter- 
2275 mine the truth or falsity of those statements? A. I think they would 
have a different question. 

Q. Well, answer the question. A. They might choose to go into 
that question — 

Q. I asked you would they have the opposite. You said they 
wouldn't have it before them. Give me the opposite. A. I merely said 
I had not testified to the effect that you stated. 

Q. I think this is a pretty poor performance, Mr. Leventhal, as 
a witness; a pretty poor performance. A. I am trying to be exact, Mr. 
Examiner. 

Q. I have asked you a question — A. They say lawyers make 
bad witnesses. I hope that is not the fact here. 

Q. I think there is a good deal of truth in it, but I don’t see the 
reason why you can’t answer that which is posed to you in very clear 
language, unless you don't want to. 

Now, if you wish to construe it that way, proceed. A. No, I want 
to answer the question. 

Q. Does the Commission, and was it the sense of your answer, or 
do you now testify that the Commission will have before it the truth or 
falsity of Paragraph 6 referring to Standard Oil Company in the Hayes 
Report, and the answer is yes or no to start with? 

MR. CHAPMAN: May I ask a clarifying question? 

PRESIDING EXAMINER: We are in the middle of examining the 
witness. Please stay out. 
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MR. CHAPMAN: I don’t understand your question. 

PRESIDING EXAMINER: It is perfectly plain, you can get an explana¬ 
tion later. The witness is the one — 

MR. CHAPMAN: I don’t understand what you mean by the truth or 
falsity before it. 


PRESIDING EXAMINER: You can have it read later. 

MR. REA: I would like to make an objection to the question and 
state my reason, if I may, Mr. Examiner. 

PRESIDING EXAMINER: You may make an objection. 

MR. REA: I object, Mr. Examiner, on the ground that the question 
is irrelevant because when the question involves two conflicting statements 
of a party to an action, two so-called inconsistent statements — I think tha t 
is the common-law term — 

PRESIDING EXAMINER: Are you calling them inconsistent ? 

MR. REA: The truth or falsity of two statements which are introduced 
as inconsistent — 

PRESIDING EXAMINER: And that was the basis of their being intro¬ 
duced. 


MR. REA: Or tending to be inconsistent, two statements introduced 
because of a tendency to show inconsistency in position are not before the 
trier of the facts as to the truth or falsity of either statement. I think, as 
the Examiner indicated the other day, he is more or less familiar with 
2277 fundamental rules of evidence, and one of the fundamental rules is 
that inconsistent statements, or statements which may be inconsistent, or 
tend to show inconsistency, are not offered for the truth or falsity of either 
statement, and therefore whether the Commission has or has not the truth 
or falsity of this statement before it is entirely irrelevant to the purpose 
of the attempted introduction of Exhibit 65, in connection with Exhibit 38. 

PRESIDING EXAMINER: Well, let's take another tack. The question 
is still good, and your objection is overruled. The witness seems to be 
having trouble with it. 

THE WITNESS: Well, I am not having trouble with it except in the 
sense that I am not sure what your intention was by the question. 
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BY THE PRESIDING EXAMINER: 

Q. My intention is to find out what the Commission has got before it 
as evidence. That is what I am trying to find out, that is what the whole 
thing has been about. There is no mystery about that, and I have a duty 
to do so by reason of the way in which this was done. A. I think it may be 
that the Commission has that question before it, but that was not the ques¬ 
tion I intended to put before the Commission. If they choose to go into that 
question, that would be on their own motion. 

2278 Q. The same then would be true as to Paragraph 7, Paragraph 15 
and Paragraph 16; is that right? A. Yes. I did intend to put a related 
question before the Commission. 

Q. Let me ask you this. This Hayes Report, and the entire memor¬ 
andum has been admitted into this record for the purpose of showing one 
thing only, hasn't it? A. Yes. 

Q. And it was not the purpose you have just stated it is before the 
Commission for ? A. Well, I think they are the same purpose, yes. 

Q. You think, in other words, that it is before them for the truth or 
falsity, which you have just now testified, and yet the exhibit was specific¬ 
ally admitted on the basis that it was not to be proof of the truth or falsity; 
is that correct ? A. I would say that the exhibit was submitted in connec¬ 
tion with the bond purchase agreement, and the purpose of my proffer was 
to submit to the Commission the question of whether the bond purchase 
agreement was a firm agreement, and therefore there would be the same 
question. 

2279 PRESIDING EXAMINER: Your witness, and you may cross-examine. 
Do you want to cross-examine him ? 

MR. REA: I have no questions. 

PRESIDING EXAMINER: Mr. Hargrove ? 

Mr. HARGROVE: No questions, sir. 

PRESIDING EXAMINER: Any other Counsel ? 

(No response) 

PRESIDING EXAMINER: You are excused. 

(Witness excused.) 
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MR. REA: Mr. Examiner, I do have a motion to make, or otherwise 
I have two things to say. 

PRESIDING EXAMINER: Well, make your motion, if you are going 
to make one. 

MR. REA: Before I make the motion, I would like to make inquiry, 
Mr. Examiner, whether or not in your view the fact that Mr. Leventhal, 
Counsel for River Company, et al, Intervenors in this case, has by virtue 
of the fact that he has been a witness in the same proceeding, G-2503, is by 
that fact disqualified to continue to represent River Company, et al, in 
these proceedings ? As you know, that is a subject upon which lawyers and 
judges take different points of view. 

PRESIDING EXAMINER: I would be glad to hear from Counsel. Are 
you suggesting that? 

MR. REA: I am asking for your view. 

2280 PRESIDING EXAMINER: Are you suggesting that line of view? I 

don't think there is a need to take up a bachalaureate and academic subject? 
Are you proposing that I take that view or the opposite view ? 

MR. REA: I am not proposing that you take any view, Mr. Examiner. 

PRESIDING EXAMINER: Then we won't consider the matter. There 
is no need to consider an academic question. When the matter comes to me 
in proper form, I will be glad to pass on it. I have no motion pending on 
that subject, apparently. 

MR. REA: Mr. Examiner, I have a motion to make respecting the 
proceedings that commences with the swearing of Mr. Leventhal as a wit¬ 
ness, and that motion is that all of the proceedings subsequent to that point 
be stricken from the record on the ground that they are entirely irrelevant 
to any issue presented in this case, or properly before the Examiner or 
the Commission. 

PRESIDING EXAMINER: Well, I find Mr. Leventhal now in the 
Counsel's chair, and I will be glad to hear from him if he wishes to be 
heard on the subject. 

Do you agree with the motion, sir ? 

MR. LEVENTHAL: I agree with the motion, and wish further to add 
that I think it was neither necessary nor appropriate in the conduct of this 
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proceeding. 

PRESIDING EXAMINER: Does any other Counsel wish to be heard? 
(No response) 

PRESIDING EXAMINER: Motion denied. 

The record will show that it was done in order to give the Commission 
some idea as to what they could deal with in this matter. I will evaluate the 
matter in my decision the best I can. 

MR, REA: Mr. Examiner, I wonder if I may move the Examiner to 
certify this portion of the record to the Commission in connection with an 
appeal from the Examiner's ruling denying the motion to strike. 

PRESIDING EXAMINER: I wouldn’t have done it if I hadn't thought 
it had been in the public interest. I did it because of the public interest, 
so how can I certify that it would be a detriment to the public interest, 
if it wasn't done otherwise ? 

MR. LEVENTHAL: Mr. Examiner, for a limited purpose, I rise to 
inquire if it is the view of the Examiner that Hearing Exhibit No. 65 will 
not be among the documents transmitted to the Commission in the present 
state of the record ? 

PRESIDING EXAMINER: The exhibit has been offered and rejected. 
That is the present state of the record. 

MR. LEVENTHAL: Because in an examination of some undescribed 
nature you recently held, a question has been raised as to the status of 
Hearing Exhibit No. 65, I should like to move the Examiner that Hearing 
Exhibit No. 65 be included in the record to be certified to the Commission, 
which will be transmitted to the Commission. 

2282 I ask for ruling on that motion ? 

PRESIDING EXAMINER: The only way I can do it is through an offer 
of proof. 

MR. LEVENTHAL: I beg pardon? 

PRESIDING EXAMINER: The only way I can do it is through an offer 
of proof. That is the law. I don't make the law, I just try to follow it. 

MR. LEVENTHAL: Mr. Examiner, I offer Hearing Exhibit No. 65 
in evidence as proof of the statements of Mr. Brockschmidt in an affidavit 
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filed in court. 

PRESIDING EXAMINER: I don't believe you want me to accept it on 
that basis, because that would be construed that you believe they are true. 

MR. LEVENTHAL: The purpose is not to state that they are true, 

but merely to state that Mr. Brockschmidt stated them. 

! [MR. LEVENTHALl 

PRESIDING EXAMINER: In an affidavit, yes,/that is the purpose of 
my offer of Hearing Exhibit No. 65. 

PRESIDING EXAMINER: What would that serve ? That is an action 
in Court. The very issue of the truth or falsity of that affadavit will be 
an issue in the court, Federal Court, will it not ? You are Counsel in that 
case? 

MR. LEVENTHAL: In my view, not. 

PRESIDING EXAMINER: It will not be at issue, the truth or falsity 
of those statements ? 

MR. LEVENTHAL: We do not intend to controvert the truth or 
falsity of those statements, so they will not be at issue in the case. 

PRESIDING EXAMINER: Actually they will be at issue in the case, 
in view of the antitrust provision. At any rate, the matter is in the court. 

MR. LEVENTHAL: Those facts will not be tested in a court action. 
We do not intend to contest them, and we are accepting Texas Eastern's 
statements so far as paragraph 10 is concerned. 

PRESIDING EXAMINER: Does anybody want to speak to the offer 
of proof ? 

MR. HARGROVE: As I stated earlier, I do not believe Exhibit No. 

65 proffers anything, but from the standpoint of it bang an offer of proof, 

I think it is objectionable from this standpoint, that all cases have been 
rested and the record closed with respect to this one item; the offer of 
proof, I would be willing to waive the objection due to the fact that Mr. 
Leventhal has rested and the record is closed, and not from the standpoint 
of admitting it in evidence, but from the standpoint of offering it as an offer 
of proof, I would not object. 

PRESIDING EXAMINER: Now can you show me any reason why the 
affidavit, which has 13 paragraphs, when you have referred to only one. 
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should be considered proof in this matter for any reason ? 

MR. LEVENTHAL: Yes. May I state the reason ? 

PRESIDING EXAMINER: Yes. 

MR. LEVENTHAL: I had thought if I included only one paragraph, 
the relevant paragraph of the affidavit, it would be subject to objection, and 
properly so, on the ground that the paragraphs not furnished might tend in 
some way to qualify the particular paragraph which was the essential para¬ 
graph in terms of my offer of proof. 

I therefore furnished the entire document so that no problem could 
arise that this paragraph, by being taken out of context, was in any way 
being misrepresented. 

PRESIDING EXAMINER: The offer of proof is denied, and that will 
provide the basis for the exhibit going through with the record for the pur¬ 
pose of any appeal made. 

(The document above referred to, heretofore marked for identifica¬ 
tion as Exhibit No. 65, was rejected on offer of proof.) 
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COUNTER STATEMENT OF QUESTIONS PRESENTER 

1. Where in a proceeding pursuant to Sections 7(b)jand 
(c) of the Natural Gas Act involving no change of service 
to customers, or rates or charges, the Federal Ppwer 
Commission found on substantial evidence that abandon¬ 
ment of one pipeline and construction and operation of 
another to perform the same service will (1) reduce Oper¬ 
ating expenses substantially, (2) permit greater flexibility 
of system operations, (3) give access to additional natural 
gas reserves, (4) create a more readily expandable system 
capacity than presently exists, and (5) remove a threat 
of disruption of natural gas service to present consumers; 
it having been disclosed that the abandoned pipeline wPuld 
be used as a common carrier of petroleum products regu¬ 
lated by the Interstate Commerce Commission, and ! the 
Commission having found that this operation would I not 
have an adverse effect upon natural gas operations, did! the 
Commission err in holding that: 


a. Its duty was to appraise the project from the stand¬ 
point of natural gas service. 

b. It was not required to gauge the impact of the futjure 
operation of a common carrier petroleum products pipeline 
upon barge operators, the oil business or the national 
defense. 

c. It was not required to receive estimates of the futjure 
cost of service on an assumption that the proposed ljiew 
line might some day be expanded when the factors entering 
into a computation of such cost were unknown and jthe 
Commission found that the estimate would be “useless 
and meaningless”. 

d. It was not required to consider as an “alternative” 
a proposal of barge intervenors that the facility sought} to 
be abandoned be retained and the other line built W 
possible future expansion. 

i 

i 

i 

i 




e. The entire Record shows differences of opinion be¬ 
tween the Examiner and counsel for intervening barge 
companies regarding scope of issues involved and that the 
latter’s adamant refusal to abide by the Examiner’s rulings 
engendered feeling, but there was no bias or prejudice on 
the part of the Examiner and that the Petitioners were 
not prejudiced because of the Examiner’s rulings or con¬ 
duct of the hearing. 



INDEX 


Page 

J 1 
J 6 

.j 7 

Argument.! 9 

I. No Offer of Proof Was Made or Ruled Upon . .1 10 

II. The Commission Did Not Refuse to Consider! 
Issues of Future Public Convenience andj 

III. The Commission Did Not Exclude Any Relevant! 

Evidence of Alternatives .j 21 

IV. The Commission Did Not Err in Holding Ir-j 
relevant the Possible Future Impact Upon the; 
Barge Intervenors of Texas Eastern’s Proposed! 

Use of the Little Inch in Petroleum Products'; 
Service .i 25 

i 

V. The Barge Intervenors Were Accorded a Full' 
and Fair Hearing.j 29 

Conclusion .| 29 

i 

Appendix of Statutes and Regulations 


Counter Statement of the Case ... 
Statutes and Regulations Involved 
Summary of Argument. 


Natural Gas Act of 1938 .! 32 

Federal Power Commission, Rules of Practice and! 

Procedure .! 33 

Administrative Procedure Act, Secs. 1006, 1007 ... | 33 
Interstate Commerce Act, 54 Stat. 899, Title 49- j 
Chapter 1, U.S.C., Sec. 1 (l)(b) .| 35 


CASES CITED 

American Airlines, Inc. v. Civil Aeronautics Board, 89 j 

U.S. App. D.C. 365, 192 F. 2d 417 (1951) .13,19 

Beaumont Broadcasting Co. v. F.C.C., 91 U.S. App. j 

D.C. Ill, 202 F. 2d 306 (1952).i 24 

U. S. v. Columbia Steel, 334 U.S. 495, 526 (1948) .... j 28 
West Texas Utilities v. National Labor Relations j 
Board, 87 App. D.C. 179, 184 F. 2d 233 .j 30 






















IN THE 


United States Court oi Appeals 

Fob the Distbict of Columbia Cibcuit 


No. 12,895 


City of Pittsbubgh, Chotin Towing Corpobation and 
Greenville Towing Company, Inc., Petitioners 

v. 

Federal Power Commission, Respondent 


On Petition for Review of an Order of the 
Federal Power Commission 


BRIEF OF TEXAS EASTERN TRANSMISSION 
CORPORATION, INTERVENOR 


COUNTER STATEMENT OF THE CASE 

This Brief supplements and assumes familiarity with. 
and will not repeat the background facts stated and con¬ 
tentions made in the Joint Memoranda filed on October |25, 
1955 by the Federal Power Commission and Texas Eastern 
Transmission Corporation in support of their Joint Motion 
to Dismiss the Petition for Review. 
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A brief description of Texas Eastern’s natural gas busi¬ 
ness, a map of its system and an understanding of its six 
reasons given by Texas Eastern’s president for the pro¬ 
posed rearrangement of the Company’s facilities (found 
as facts in the Commission’s Opinion No. 282) quickly 
leads to a proper focus of this case and places the Peti¬ 
tioners’ contentions in their proper perspective. 

Texas Eastern’s natural gas business may be sum¬ 
marized in a sentence. It buys gas in Texas, Louisiana 
and Mississippi, carries it by pipeline to the East, and sells 
it to utilities for resale to consumers. 

Its trunk lines are the Big Inch (built for crude oil 
transportation during the war) which runs from Longview, 
Texas to the East Coast; the Little Inch (originally a 
petroleum products carrier) which originates in the 
Houston-Beaumont area, runs northerly through Louisiana 
to Arkansas and thence parallels the Big Inch to the East; 
and the modern, efficient 30 inch Kosciusko line (designed 
and built by Texas Eastern as a gas line) with its westerly 
terminus in central Mississippi and its easterly terminus 
at a connection with Texas Eastern’s distribution system in 
Pennsylvania. 

Gas is fed into the Big and Little Inch from the Wilcox 
Trend line which originates in South Texas, and from gas 
fields in East and Southeast Texas and West and South¬ 
west Louisiana. Additional quantities of southwestern gas 
are received from Texas Gas Transmission Corporation in 
Ohio. Gas for the Kosciusko line is delivered to the west¬ 
erly terminus by United Gas Pipeline Co. under a contract 
providing for daily minimum and maximum quantities. 

The Federal Power Commission’s order under review 
permitted Texas Eastern to withdraw the segment of the 
Little Inch between Beaumont, Texas and Moundsville, 
West Virginia from natural gas service and to replace that 
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service with the South Louisiana tie-line* which will 'con¬ 
nect Texas Eastern’s system in the Southwest with 1 , the 
Kosciusko line. 

The reasons for the rearrangement of the natural j gas 
system were explained by Texas Eastern’s president, |Mr. 
Naff (Tr. 1252 et $eq.), were found as facts by the Com¬ 
mission and may be briefly summarized as follows: 

The Little Inch has been transporting approximately 
200 million cubic feet of gas per day from the Southwest 
to the East. This is its full capacity and it cannot cajrry 
additional gas. Under the approved plan of rearrangement 
the Little Inch gas will be transported through the tie-|ine 
to Kosciusko and thence to the East. The Big Inch, carry¬ 
ing approximately 300 million cubic feet per day, is Also 
operating at capacity (Opinion 282, p. 5). 

Texas Eastern’s system lacked operational flexibility. 

j 

Texas Eastern is 44 over-bought” on ‘ 4 take or pay fcir” 
contracts for gas deliveries from fields in South Tetas 
which feed the Little Inch. This means that the Company 
is obligated at certain times of the year to pay for sub¬ 
stantially more gas than the Little Inch system has capacity 
to transport. There was no way of getting this gas to the 
East. This limitation of capacity also prevented Teias 
Eastern from purchasing additional reserves of natural 
gas in Mexico, Texas or Western Louisiana. The 30" 
Kosciusko line, on the other hand, can carry the gas pres¬ 
ently transported through the Little Inch and the over¬ 
bought gas can be expanded if and when Texas Eastern 
buys additional gas reserves and the Federal Power Com¬ 
mission approves additional sales in the East. 

i. 

Looping of the Big and Little Inch lines to provide addi¬ 
tional capacity would neither be prudent nor assure cojn- 

* When the Petition for Review was filed the Court was advised that ihc 
South Louisiana tie-line was under construction and nearing completion (Tc^as 
Eastern*8 Answer to Motion for Stay). Since that time, it has been com¬ 
pleted and is now carrying small quantities of gas. The authorized compressor 
stations have not been completed. 
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tinned future deliveries of additional sales requirements. 
These lines are subject to the National Security Provisions 
of the contract between the Government and Texas Eastern 
(explained in our prior Memoranda) and subject to recap¬ 
ture for crude oil and petroleum products transportation. 
Expansion of these facilities would be foolhardy because 
compulsory reconversion to petroleum operations would 
not only disrupt natural gas service but would also leave 
unconnected and useless loops of pipe in the ground. Serv¬ 
ice through the Kosciusko line, on the other hand, is wholly 
free from this threat of disruption (Opinion 282, p. 6). 

The record contains much evidence that a tie-line con¬ 
structed across South Louisiana to Kosciusko to replace 
the Little Inch would have many advantages to Texas 
Eastern’s natural gas system and the public. 

Some of the advantages found by the Commission are 
these: 

Though the tie-line would increase Texas Eastern’s rate 
base, no increase in its rates and charges would be required 
and the same service would be rendered (Opinion 282, p. 6). 
Lower operating costs of the system as rearranged would 
substantially reduce the cost of service to the public (Opin¬ 
ion 282, p. 9). The plan would solve the “take or pay for” 
and much of the National Security problems. It will enable 
purchase of additional reserves by providing the means 
of taking such gas into the system. It would provide the 
ability to “swing” on the contracts with United Gas for 
purchase at Longview and Kosciusko, i.e., to exercise its 
option to take less than daily maximum quantities when 
cheaper gas is available elsewhere (Opinion 282, p. 7). 
It would provide a readily expandable, flexible system 
(Opinion 282, p. 17). It would put Texas Eastern within 
easy reach of additional sources of gas supply (Opinion 
282, p. 7). 

Texas Eastern’s present gas supply is dedicated to exist¬ 
ing contracts. If the Company hopes to meet additional 
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gas requirements of Eastern customers, it must buy mjore 
gas. The line across Southern Louisiana and Mississippi 
would pass close to the newly discovered gas fields in that 
area (Opinion 282, p. 7). 

Obviously, the parties most interested in the proposed 
rearrangement were the principal gas utilities who purchase 
and pay for the gas carried to the East. These companies 
(including the three which serve Pittsburgh) intervened 
as parties in the proceeding. None opposed the application. 
Two affirmatively and actively supported it (Opinion 282, 
p. 3). The Commission’s staff concluded and recommenced 
on the evidence presented that the application should| be 
granted (Opinion 282, p. 3). Of all the intervenors ohlv 
three barge companies (River Co., whose intervention has 
been withdrawn, Chotin Towing Corporation and Greien- 
ville Towing Company, Inc.), and a concern called Ameri¬ 
can Pipe Line Corporation which hopes to build a petroleum 
products line from the Gulf Coast to the East, and the City 
of Pittsburgh made any objection. 

The Commission’s findings of the advantages of £he 
rearranged system summarized above, are not challenged 
as being unsupported by substantial evidence. Petitioners 
complain that the Commission’s findings were based ujj>on 
an incomplete record because the Examiner and Comnids- 
sion concluded that certain additional topics which tljiey 
sought to explore would be irrelevant. 

Pittsburgh did not call witnesses, produce evidence;or 
make any offer of proof. It limited its participation! to 
the cross-examination of Texas Eastern’s witnesses. All 
questions asked by it were fully answered. It did notj at 
any point during the hearings make any objection to 
ruling of the Examiner defining or limiting the issues!or 
admitting or excluding evidence. 

During the course of the hearings the barge interveners 
filed a ten-page document which they style a “Proffer! of 
Proof”, “for the purpose of enabling the Examiner; to 
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define the areas in which he believed proof should be 
received’’ (Tr. 1748, et seq.). The Proffer purported to 
set forth “in a general way the lines of proof which these 
intervenors [i.e., Chotin and Greenville] proposed to offer 
for introduction into the record” (Tr. 1748). 

The Proffer was divided into two parts. 

Part I is brief (3 sentences) and relates to natural gas 
subjects. The Examiner held that one of the three sen¬ 
tences referred to a relevant topic with respect to which 
evidence might be offered. He held that the other two 
sentences proposed testimony which was too vague, indefi¬ 
nite and speculative to be admissible. These rulings are 
analyzed in the Argument section of this brief in detail. 

Part II of the Proffer was a lengthy statement of the 
alleged future impact upon the barge intervenors, the oil 
industry and the national defense of the operation of the 
Little Inch as a products line. The statements are wholly 
repetitious of the allegations and contentions which are 
currently being made by the same intervenors in an anti¬ 
trust case against Texas Eastern, et al., pending in a 
Louisiana United States District Court. As their conten¬ 
tions are analyzed at some length in our Argument, it 
would serve no useful purpose to summarize them at this 
point. 

As will later appear from this Brief, many of the state¬ 
ments contained in Petitioners’ ‘ 4 Concise Statement of the 
Case” are distorted and inaccurate paraphrases of the 
record and what the Examiner and the Commission actually 
did. For example, Petitioners’ Brief incorrectly states 
that the Commission refused to consider the future public 
convenience and necessity. This and other matters are 
set straight in our Argument. 

STATUTES AND REGULATIONS INVOLVED 

These are set forth below in an Appendix. 


SUMMARY OF ARGUMENT 

I. The *‘Proffer’’ of proof made by the barge iiiter- 
venors is not an “offer of proof”. It does not set fbrth 
evidentiary facts, is argumentative, replete with legal con¬ 
clusions, and has none of the requisites of an offer of 
proof. It was made “for the purpose of enabling I the 
Examiner to define the areas in which he believed ptoof 
should be received”. (Statement of Counsel for barge 
intervenors at Tr. 1748). In response, the Examiner indi¬ 
cated whether he deemed topics suggested by the “Proffer” 
to be relevant or irrelevant. In so doing he was seeking 
to keep the proceedings within reasonable and manageable 
bounds and to limit the participation of the barge iriter- 
venors to subject matter which was within the jurisdiction 
of the Commission. Petitioners erroneously and rfepe- 
titiously state in their Brief that they “sought to intro¬ 
duce evidence” by means of the Proffer, and that it |was 
rejected. No evidence in support of the topics proffered 
was ever offered or excluded. The significance of the fore¬ 
going is that the Court has before it the ridings mad4 bv 
the Commission with respect to the relevancy of bijoad 
subject matter but may not consider the argumentative 
assertions of the Proffer as if they were evidence which 
had been offered and excluded. (Pittsburgh made! no 

Proffer whatever and offered no evidence at any tiifae.) 

i 

II. Contrary to the Petitioners’ contention, the Com¬ 
mission did not refuse to consider relevant issues of future 
convenience or necessity. Most of the Commission’s fjnd- 
ings related to the future advantages of the rearrangement 
of Texas Eastern’s facilities. 

Part I of the Proffer made by the Petitioners alleged 
three disadvantages of the rearrangement of the natural 
gas system. 

The first was that if the Little Inch gas was switched 
to a new tie-line, it would use “relatively inexpensive” 
space in the existing line from Kosciusko to the East, 
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which would otherwise be available for the ‘‘next block of 
expansion”. On four separate occasions the Examiner 
held that this would be a relevant topic for evidence but 
the barge intervenors offered none. 

The second alleged disadvantage assumed that if the 
Little Inch were abandoned, Texas Eastern would have a 
“next block of expansion” which would require expansion 
of the unbuilt South Louisiana tie-line. The proposed 
topic for evidence was whether this would result in a higher 
cost of service than the retention of the Little Inch and 
construction of the tie-line at some later date for the pur¬ 
pose of carrying the hypothetical “next block of expan¬ 
sion”. The Commission found that any such evidence 
would be “meaningless and useless”. It would also have 
been speculative. It is impossible to estimate cost of 
service of some future stage of expansion without knowing 
(inter alia) the localities or quantities of gas to be pur¬ 
chased; the price to be paid (which varies widely depend¬ 
ing upon its source); how many million cubic feet are 
to be transported; where and in what quantities it will 
enter the system; what new lines, looping, compressors 
and other construction will be required; the time when the 
expansion will occur; the cost of construction at that date; 
to whom and in what quantities the gas will be delivered; 
what rate schedules will be in effect; the extent to which 
storage will be employed; and the then load factors on 
the various segments of the system. 

The third natural gas topic suggested by Part I of the 
Proffer merelv asserted that there were “alternative means 
of accomplishing Texas Eastern’s objectives”. From 
Petitioners’ Brief (and comments made before the Com¬ 
mission) we know that any evidence offered would have 
proposed that Texas Eastern retain its present system 
intact, and build the South Louisiana tie-line for its “next 
block of expansion”. This proposal was not an alternative. 
It was an attempt by the barge intervenors to tell Texas 
Eastern how its system should be operated and expanded. 
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The Commission correctly determined that evidence on ^his 
topic would be useless and meaningless. It has no poVer 
under the Natural Gas Act to compel the adoption by Tejxas 
Eastern of any such plan. Its function and duty under 
Sections 7(b), 7(c) and 7(e) was to determine whether 
the present or future public convenience or necessity per¬ 
mitted the withdrawal of the Little Inch from gas service 
and whether the present or future public convenience 4 n d 
necessity required the construction and operation of the 
tie-line. 

III. The barge intervenors (but not the City of Pitts¬ 
burgh) contend that the Commission should have con¬ 
sidered the economic impact upon contract barge operators, 
the oil industry and the national defense of Texas Easterns 
plan to operate the Little Tnch as a common carrier 1 of 
petroleum products. They assert that such operation would 
violate the Sherman and Clayton Acts and contend that 
the Commission should have tried the issues of an antitrust 
case which they are now prosecuting in a Federal Court! in 
Louisiana. 

The Commission is without jurisdiction to determine the 
economic impact upon contract barge operators, the bil 
industry and the national defense of Texas Eastern’s 
proposal to operate the Little Inch as a common carrier 
of petroleum products, or to determine whether such oper¬ 
ation would violate the Sherman and Clavton Acts. 


ARGUMENT 

In this Brief, Petitioners’ various arguments are an¬ 
swered seriatim and identified by the use of Petitioners’ 
headings and point numbers. For the further convenience 
of the Court, reference is made to the pages of Petitioners’ 
Brief to which this reply is directed. 

Most of the issues suggested by Petitioners relate, 
directly or indirectly, to the so-called Proffer of Proof bf 
the barge intervenors. Petitioners assert that the Exarb- 


i 




10 


iner excluded “evidence” included therein. It is appro¬ 
priate, therefore, to consider initially whether “evidence” 
was in fact and law offered by Chotin and Greenville. 

I. No Offer of Proof Was Made or Ruled Upon 

From the beginning of the hearings in this case, barge 
petitioners repeatedly asked questions upon topics which 
the Examiner ruled beyond the Commission’s jurisdiction 
or irrelevant. The barge intervenors argued their position 
incessantly. In an effort to (1) define the issues involved 
and (2) stop interminable argument which was delaying 
the progress of the case, barge petitioners, at the Exam¬ 
iner’s suggestion made in executive session, filed at Tr. 
1748 what is called a Proffer of Proof. Most of their 
brief is devoted to contentions that the Examiner rejected 
“evidence” which they had included therein. (As stated 
above, Pittsburgh made no Proffer, offered no evidence, 
and called no witnesses.) 

Examination of this “Proffer” shows that it does not 
meet any of the prerequisites of an offer of proof of 
evidence, the rejection of which can give rise to reversible 
error. 

The Federal Power Commission Rule 1.28(b) states that 
“any offer of proof # # • shall consist of a statement of 
the substance of the evidence # * # .” 

The general rule governing offers of proof is stated at 
88 C.J.S. 184, as follows: 

“An offer of proof must be certain, intelligible, 
and must definitely state the facts sought to be proved 
* * *. It must show the materiality, competency, ad¬ 
missibility, and relevancy of the evidence offered. An 
offer must be specific enough to make its relevancy 
apparent * * *. 

“ * * * It must be made in such form as to give an 
opportunity for objection. A party is bound to know 
what his witness can say and to make the offer in 
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such terms that the court has the assurance that if 
permitted to speak the witness will so testify. A ihere 
general expression of willingness, duty or desire to 
produce testimony is not sufficient. It is not sufficient 
that the offer state the ultimate facts in language 
appropriate to a pleading; the evidentiary facts iJiust 
be set out. # * • ” I 

After the Proffer had been filed, a prolonged discussion 
of the various paragraphs and the effect thereof followed: 

I 

The Presiding Examiner commented: 

j 

“ * * # my major basis of puzzlement is just how much 
of this is brief and just how much is offer of proof.’’ 
(Tr. 1761) ; 

Counsel for Texas Eastern indicated that he would m|ake 
a formal objection on the ground that the Proffer did jnot 
meet the requirements of an offer of proof and could |not 
be considered as such. 

This objection was made at Tr. 1817 and repeated at 
Tr. 1828. At the latter point Texas Eastern’s counsel s^id: 

“As far as we are concerned, Mr. Leventhal, we! do 
not consider [it] an offer of proof—do not consider 
ourselves bound by it legally as an offer of procjf.” 

In response, the Presiding Examiner said: 

“I do not believe that a court will take, or juc|ge, 
that the comments made are the rejection of specific 
evidence because it is not specific evidence that is 
before me.” (Tr. 1828) 

With specific reference to Part II of the Proffer, he said: 

“I believe, therefore, the rulings that have been made 
on that indicate as to Part 2 that proof along those 
lines would not be deemed by me to be admissible, 
but I can’t make a specific ruling on it such as wo^ild 
be the basis of an appeal because it doesn’t lie before 
me in that form.” (Tr. 1829-1830) (Emphasis 
added) 
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Mr. Leventhal had filed the Proffer (in his own words) 
merely “to set forth in a general way the lines of proof 
which these intervenors proposed to offer for introduction 
into the record”. He said that the Proffer had not been 
made “in detail, but is rather offered for the purpose of 
enabling the Examiner to define the areas in which he 
believes proof should be received” (Tr. 1748). 

It is apparent from the above that neither the Examiner, 
Mr. Leventhal, nor anyone else regarded the Proffer as 
constituting an offer of proof. Mr. Leventhal was seeking 
a definition of “areas” and sounding out the sort of re¬ 
action he would get from the Examiner if he later attempted 
to introduce evidence with respect to certain topics. No 
evidence was offered in support of the argumentative asser¬ 
tions made in the Proffer. 

The procedure which was adopted by Mr. Leventhal 
does not place him in a position where he may now charge 
erroneous exclusion of evidence. His asserted “evidence” 
was not excluded. It was never offered. 

Petitioners’ Brief (citing the transcript references to 
the “Proffer”) erroneously and repetitiously states that 
Petitioners “sought to introduce evidence to show” that 
future expansions of “the conversion project” (i.e., the 
rearrangement of Texas Eastern’s gas facilities) would 
result in higher cost of service than if the Little Inch 
were retained (p. 3); that there were alternatives to Texas 
Eastern’s proposal (p. 4); that products operation of the 
Little Inch was not in the public interest (p. 4) or in the 
interest of national defense (p. 5); etc. They say that 
“all this evidence was rejected by the Examiner” (p. 4). 

All that the Examiner actually did with respect to the 
subject matter contained in the “Proffer” was to indicate 
issues which, in the light of Texas Eastern’s proposal and 
the barge operators’ purported interest in the proceeding, 
he deemed relevant and within the jurisdiction of the 
Commission. 
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As the Federal Power Commission demonstrates in! its 
Brief filed contemporaneously herewith, the Examine^ in 
defining issues was merely exercising his well-establisfaed 
right to regulate the proceeding, to keep it within reason¬ 
able and manageable bounds and to limit the participation 
of the intervenors to subject matter which was relevant in 
the light of their very limited interest and was within |the 
jurisdiction of the Commission. 

II. The Commission Did Not Refuse to Consider Issues of 
Future Public Convenience and Necessity 

All three Petitioners contend (Brief, 11 to 14 incl.) that 
the Commission limited its consideration of the proposed 
rearrangement of Texas Eastern’s gas facilities to !the 
present public convenience and necessity and closed its eyes 
to the future . Petitioners assert that: 

“The Commission’s failure to consider future jex- 
pansion ignores the fact that Congress delegates au¬ 
thority to administrative agencies precisely in ordetf to 
ensure consideration of probable future development^. ” 

and cite American Airlines , Inc . v. Civil Aeronautics 
Board, 89 TT.S. App. D. C. 365, 192 F. 2d 417 (1951). 

In the American Airlines case the Civil Aeronautics 
Board had found that public convenience and necessity 
and public interest required certain noncertificated cafgo 
carriers to engage for a limited time in the air transporta¬ 
tion of freight. The established airlines, using past ind 
present facts and statistics, argued that the airfreight 
potential need was insufficient to justify the authority 
granted. This Court pointed out that Congress had Ex¬ 
pressly directed the Board to consider the development, 
encouragement and promotion of air transportation j as 
being in the public interest and in accordance with the 
public convenience and necessity (49 TJ.S.C. 402). 'the 
Court said that these considerations were obviously “mat¬ 
ters of foresight, not products of unblended hindsight” 
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(192 F. 2d at 420). It therefore sustained the Board’s 
Order even though the airfreight potential could not “be 
demonstrated with mathematical precision by reference 
to past or present facts”. It was in this context that the 
Court used the words quoted in Petitioners’ Brief at 
page 12. 

An order certifying a new air service is not analogous 
to an order permitting a gas company to rearrange its 
system to perform existing service more efficiently and at 
a lower cost of service. The Natural Gas Act was not 
enacted to develop, promote or encourage the distribution 
of natural gas. Its primary purposes were the protection 
of the public against unreasonable rates and the equitable 
distribution of a limited natural resource for which there 
was a great demand. 

Petitioners’ contention fails to recognize that Section 
7(b) of the Natural Gas Act, which is applicable to the 
proposed withdrawal of the Little Inch line from gas serv¬ 
ice, prescribes as the standard of Commission action 
whether “the present or future public convenience or ne¬ 
cessity permit such abandonment,” and that Section 7(e), 
applicable to the proposed construction of the South Louisi¬ 
ana tie-line, prescribes as the standard whether the cer¬ 
tificate is “required by the present or future public 
convenience and necessity”. 

Clearly, therefore, the Natural Gas Act permits but does 
not require the Commission to consider both the present 
and future public convenience and necessity in considering 
either application. 

Be that as it may, Texas Eastern did present evidence 
with respect to both the present and future public conven¬ 
ience and necessity and the Commission considered such 
evidence. 

At the outset of Opinion 282 the Commission said: 

“ * * * There are to be decided whether the present 
or future public convenience and necessity requires 
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that Applicant, Texas Eastern * • • construct land 
operate its proposed facilities in lieu of certain exist¬ 
ing facilities, whether the present or future public 
convenience and necessity will permit the abandon¬ 
ment as herein proposed, # * * ” (p. 1, Opinion 282). 
[Emphasis added] 

i 

That the Commission did NOT (as charged by peti¬ 
tioners) refuse to consider relevant issues of future public 
convenience and necessity which were properly before it 
is evidenced by the fact that the Commission’s findings 
related for the most part to future rather than present and 
immediate benefits which will arise from the rearrange¬ 
ment of the gas system. The following are illustrations: 

The Commission found that: 

1. The tie-line will produce future operational flexi¬ 
bility now lacking (Opinion 282, p. 7). 

2. “ The proposed rearrangement of facilities will 
improve the opportunity to purchase gas * # # and 
particularly to make spot purchases • * * at low 
prices” (Opinion 282, p. 7). 

3. “Further, the proposed rearrangement will per¬ 
mit Texas Eastern not only to buy gas in southern 
Louisiana and Mississippi—additional areas fri>m 
those to which it has been limited in the past—lj>ut 
may enable the company to increase its gas supply 
immediately upon completion of the project h$re 
proposed” (Opinion 282, p. 8). 

4. The threat to gas consumers which will exist urjtil 
1967, that the Government will require conversion, 
will be removed (Opinion 282, p. 17). 

Regarding Petitioners’ specific complaint that the Cojm- 
mission did not “appraise the advantages and disad¬ 
vantages” of the rearrangement of Texas Eastern’s facili¬ 
ties “in the light of future expansion”, the Commission 
said: 
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“While it is quite apparent that the proposal before 
ns does not involve future expansion, we cannot at 
anv time close our eyes to the potential expansion 
inherent in any project.” (Opinion 282, p. 6) 

One of its principal reasons for approving the abandon¬ 
ment of the Little Inch was the impracticality of its future 
expansion because of ever-present possibility that it would 
be recaptured for petroleum products use. 

The so-called “Proffer” made by the barge intervenors 
(Tr. 1748) and quoted at page 12 of their Brief purports 
to state two alleged future “disadvantages” of Texas 
Eastern’s rearrangement proposal. The first is contained 
in the first sentence and reads as follows: 

“1. That Texas Eastern, in now proposing to withdraw 
from gas service the Little Inch, with its substantially 
depreciated rate base, and to use up the relatively 
inexpensive next stage of expansion in the Kosciusko 
line (by adding stations and compression as proposed 
in G--2503), will in effect be depriving gas consumers 
of a substantial advantage of the present system.” 

The second is stated in these words: 

“For, in regard to the next block of expansion, which 
would be obtained by additional expansion of the 
Kosciusko line (primarily looping) and expansion of 
the South Louisiana line . the cost of service from 
Beaumont to Connellsville would be significantly 
greater than that resulting from the retention of the 
Little Inch facilities.” (Emphasis supplied) 

Petitioners assert in their Brief (p. 12) that: 

“This evidence was [i.e., the two sentences quoted 
abovel rejected on the ground that ‘future expansion 
# * is not an issue in this case.’ (Tr. 2120)”. 

Petitioners are mistaken, as the actual sequence of per¬ 
tinent rulings reveals: 
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The Examiner’s first statement which specifically dealt 
with the above-quoted sentences was made at Tr. 1808, 
et seq. He said: 

j 

“ # * * In f ac t ? I have nothing before me in the nature 
of proof as to Part I, simply statements that you mjght 
like to prove it. I don’t know what the evidence would 
be. Evidence in that particular vein would be admis¬ 
sible. That is under paragraph 1 on page 1749.! It 
would be rebuttal to show, on the hypothesis of ! the 
next step of expansion, within the framework of i the 
case, either in one or two stages, 100 million Mcf addi¬ 
tional, or 274 million, sometimes referred to as 300 
million Mcf additional, that would be relevant rebuttal 
testimony.” 

From the above, it will be seen that instead of rejecting 
the line of testimony proposed, the Examiner indicated 
that “evidence in that particular vein would be admissible” 
if some specific hypothesis were presented. 

The further statement at Tr. 2120 which Petitioners 
contend was error came about as follows: 

During Mr. Leventhal’s cross-examination of a Texas 
Eastern witness, his interpretation of the second sentence 
of the Proffer of Proof quoted above was clarified. He 
was seeking to compare the future cost of service on vjhat 
he called the “next block of expansion” upon the alterna¬ 
tive assumptions (1) that the Little Inch would be retailed 
to perform its present gas service and the system expanded 
at some vague indefinite time in the future by the Con¬ 
struction of precisely the same tie-line and facilities 
required to replace the Little Inch, and (2) that the ire¬ 
arrangement now proposed by Texas Eastern be approved 
and later expanded. The Presiding Examiner thereupon 
modified his prior indication and correctly stated that j no 
such future expansions were in issue in the present cgse. 

i 

Mr. Leventhal then referred to the first sentence of the 
Proffer (i.e., that Texas Eastern’s proposal for rearrange- 
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ment of the gas system would “use up the relatively inex¬ 
pensive next stage of expansion in the Kosciusko line”.) 
The Examiner said: 

“ * * * well, you can make some proof on that.” 
(Tr. 2121) 

At Tr. 2044 toward the close of the hearings, the 
Examiner said: 

“Certain rebuttal testimony is open to each of the 
intervenors. ” 

Later, at Tr. 2050-2051 the Examiner said: 

“I have previously indicated that paragraph 1, which 
is under Roman Part I [of the Proffer] proposes 
relevant testimony or relevant evidence.” 

It might have been relevant for Pittsburgh or the barge 
intervenors (if the latter had any interest in the matter) 
to show as an objection to the abandonment of the Little 
Inch that the gas switched from that line to the South 
Louisiana tie-line v'ould use “inexpensive” space in the 
existing line from Kosciusko to Connellsville which would 
otherwise be available for some future expansion of that 
line. The intervenors were told four times that they might 
produce such proof if they had any (Tr. 1808, 2121, 2044, 
2050-2051). They ignored the opportunity and never made 
any attempt whatever to introduce evidence on this point. 
This may well have been due to the convincing testimony 
produced by Texas Eastern and subsequently found as a 
fact by the Examiner and the Commission, that the aban¬ 
donment of the Little Inch, the construction of the tie-line 
and the immediate expansion of the Kosciusko line would 
substantially reduce Texas Eastern’s cost of rendering its 
present service. 

With respect to the second sentence of the Proffer under 
discussion (i.e., hypothetical future expansion of Texas 
Eastern’s system) the Examiner made the following 
indication: 
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44 Yes, I have that underscored, and also a notaJtion 
to the effect that that is not this case. We are! not 
trying some future application * # \” (Tr. 2l21) 


The Examiner was clearly correct. 


The Big and Little Inch lines were operating at capajcity 
and could carry no additional gas. In any event, Tbxas 
Eastern had reached the firm policy decision not to expand 
either line because of the fear of recapture by the Govern¬ 
ment. One thing, and one thing only, was therefore known. 
Any feasible future expansion will use the line from 
Kosciusko to Connellsville which was operating at far jless 
than its potential capacity. How, from what fields, land 
through what facilities this gas would reach Koscipsko 
would have been wholly speculative. 


In American Airlines v. Civil Aeronautics Board, supra, 
this Court said that: 

“Governmental permissions for the future cannot be 
fashioned from pure fantasy, speculation devoid of 
factual premise. Public convenience and necessity 
has a hard core of factual possibility.” (192 F.j 2d 
at 421) 


These words might well have been written in answer 
to Petitioners’ contention with respect to their Proffer. 
Any estimate of the cost of service on some future bijock 
of expansion involved “both fantasy and speculation devtoid 
of factual possibility” for the following reasons: 

1. While Texas Eastern hopes soon to have a next “blbck 
of expansion”,* it would have been futile and meaningiess 


# Texas Eastern announced in October, 1955 (some eight months after) the 
hearings had been concluded) that it had entered into a contract with! the 
Mexican Government for deliveries of 100 million cubic feet of gas peri day 
at the Mexican border in Southwest Texas, subject to the approval of! the 
F.P.C. as to all matters within its jurisdiction including the right to import 
foreign gas, sales agreements not yet negotiated for the sale of gas, | the 
construction of facilities to deliver the gas to the system of Texas Eastern 
or some other natural gas company, determination of the economic feasibility 
and financeability of the project, etc. The feasibility of the Mexican purchase 
will depend in large measure upon Texas Eastern’s ability to conditionally 
contract for substantial additional gas supplies. It is not now known whether 
or where such can be purchased. If a project can be developed which Texas 
Eastern considers feasible, it will file an application with the F.P.C. for author¬ 
ity to expand its natural gas system. 
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to speculate upon the cost of delivering gas in the East 
when such gas was not available and Texas Eastern did 
not know in what localities or quantities it would be pur¬ 
chased, if ever. One of the principal elements in cost of 
service is the cost of gas. The price is one thing if 
purchased at or near Kosciusko, another if purchased in 
Southern Louisiana at or near some part of the tie-line, 
still another if purchased in East Texas, and something 
quite different if purchased in Mexico or Southwest Texas. 

2. In order to estimate the cost of service on a further 
“block of expansion ”, one must also know how many 
million feet are to be transported, where and in what quan¬ 
tities it will enter the system, what new lines, looping, 
compressors and other construction will be required, the 
time when the expansion will occur, what the cost of the 
construction will be at that date, to whom and in what 
quantities the gas will be delivered, what rate schedules will 
be effective, the extent to which storage will be employed, 
the load factors on the various segments of the system and 
numerous other facts now unknown. 

3. If and when these unknowns are resolved, there is 
still no assurance that further demands in the East would 
or could be supplied by Texas Eastern. Other large trans¬ 
continental companies are aggressive and potent com¬ 
petitors and serve the same markets and Texas Eastern 
must present an economically feasible project which com¬ 
pares favorably with their offers to sell additional gas. 

The anomaly of the barge intervenors ’ argument that 
they should have been permitted to speculate upon the 
answers to these problems is shown by the following com¬ 
ment of the Commission: 

“Texas Eastern did, however, at the request of one 
of the intervenors, River Company, et al., [Chotin and 
Greenville] submit a study which purported to show 
the cost of service which resulted from three steps 
of expansion on the Kosciusko Line (Exhibit 33). Im- 


21 


mediately upon completion of the presentation bf the 
exhibit and explanatory testimony, River Conjipany, 
et al., moved and American Pipe joined in the motion 
that both the exhibit and testimony be striken because 
of the assumptions and the abstract approach u^ed in 
its preparation.” (Opinion 282, p. 8) 

We thus have a situation where the barge interyenors 
not only objected to but moved to strike a study presented 
at their own request based upon a known fact: i.e.L that 
gas in the event of an expansion would flow from Kosqiusko 
to Connellsville. They contended that this evidence; used 
assumptions and an abstract approach. That stud^ was 
made at Petitioners’ insistence. They neither suggested 
any other specific study nor offered any evidence iq that 
regard. The lack of any merit to their complaint! that 
they were not allowed to introduce evidence with rbspect 
thereto is readily apparent, for, of necessity, such evidence 
would have been based on infinitely more speculative as¬ 
sumptions. Petitioners’ position with respect to its miotion 
to strike is at odds with the contention now made. | 

The Commission correctly found that the barge inter¬ 
veners’ proposed evidence would be “ completely useless 
and meaningless” (Opinion 282, pp. 8 & 9). 

III. The Commission Did Not Exclude Any Relevant Evidence 

of Alternatives 

The second part of Part I of the “Proffer” relating to 
gas facilities, the rejection of which is charged as eirror, 
is discussed at pages 14 to 16 inclusive of Petitioners ’ 
Brief. The Proffer reads as follows: 

l 

“That there are alternative means of accomplishing 
the objectives of Texas Eastern which would be tfioro 
favorable in terms of cost of service” (Tr. 1749). 

I 

This sentence is, of course, objectionable because It is 
not an offer of proof. Texas Eastern’s objective was to 
remove the Little Inch from gas service and replade it 
with a new South Louisiana tie-line. The barge niter- 
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venors’ objective was to keep the Little Inch out of petro¬ 
leum products service. We know from their Brief (pages 
4 and 14) and their cross-examination of Texas Eastern 
witnesses that under any “alternative” proposed by them 
Texas Eastern would have been required to retain the 
Little Inch as a gas line and construct the South Louisiana 
line for the “next block of expansion”. 

Petitioners do not propose an “alternative means of ac¬ 
complishing Texas Eastern’s objectives”. They propose 
their own “objective” of continuation of the Little Inch 
in gas service. Texas Eastern’s “objective” is removal 
of the Little Inch from gas service. To obtain their ob¬ 
jective petitioners seek denial of the application and assert 
a right to present to the Commission, and a power in the 
Commission to consider and order that future expansion 
on the Texas Eastern system must be effected in a given 
manner, viz. retention of the Little Inch and construction 
of the South Louisiana tie-line. Barge petitioners are 
clearly attempting to usurp the functions and exercise the 
judgment of Texas Eastern’s management about how its 
system should be operated and expanded. 

A true alternative is a modification of facilities or of 
the means of accomplishing the main objective of an exist¬ 
ing proposal. It is not in itself an entirely different 
proposal. 

Meaningful evidence of a desirable alternative (e.g., the 
type compressors to be used on the tie-line) would have 
been relevant. The barge intervenors, however, did not 
propose an alternative. They advocated an entirely new 
plan for the future expansion of Texas Eastern’s gas 
system which was not before the Commission and which 
the Commission had no power to impose upon it. They 
conveniently ignored the following facts: 

1. Texas Eastern’s proposal to construct the South 
Louisiana tie-line was predicated wholly upon the with¬ 
drawal of the Little Inch. 
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2. The economic feasibility of the proposed rearrange¬ 
ment was dependent upon the substantial reduction inj cost 
of service attributable to the retirement of a former petro¬ 
leum products line and construction and operation of ai new 
and efficient low-cost gas line. 

3. In Texas Eastern’s judgment the proposed tie|-line 
near the southern Louisiana and Mississippi gas fields 
could not be constructed unless (a) the Little Inch!was 
abandoned or (b) there was what Texas Eastern’s presi¬ 
dent called a massive expansion of from 300 to 500 million 
cubic feet per day. 

4. It would have been “ completely useless and meaning¬ 
less” (Opinion 282, p. 9) to consider abstract studies of the 
cost of future expansion of a facility proposed to replace 
the Little Inch, which were based upon an assumption jthat 
the Little Inch had been retained in gas service. 

In the light of the type of evidence which the b&rge 
operators had in mind (but never made more specific or 
definite than the vague “Proffer” quoted above) the (jom- 
mission in Opinion 282 reached the following conclusions : 

“Under the provisions of Section 7 of the Act,j the 
Commission may either grant or deny an application 
for a certificate, that is, the proposal contained in 
the application. It cannot, under Section 7(a) compel 
the company to submit another proposal, if it chooses 
not to do so. In the case of Panhandle Eastern Pipe 
Line Company v. Federal Power Commission, 204 F. 
2d 675, (C.A. 3, 1953) the Court held that the Com¬ 
mission had no authority under Section 7(a) to dijrect 
enlargement of natural gas transportation facilities. 
Indeed, it would be futile in the face of the provisions 
of Section 7(a) and the Panhandle case to consider 
an alternative proposal not submitted by an applicant 
for we could not compel construction and operation of 
facilities pursuant to such alternative proposal if the 
Company chooses to abide by the exact proposal Sub¬ 
mitted to the Commission, for if an enlargement of 
facilities is prohibited certainly an alternative plan— 
the whole construction—could not be required. 
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4 ‘From the foregoing it is apparent that the Exam¬ 
iner did not err in limiting the issues and proscribing 
introduction of evidence not relevant thereto * • * ”. 
(Opinion 282, pp. 19-20) 

Under the factual circumstances present in this case the 
Commission’s finding was clearly correct. 

Beaumont Broadcasting Co. v. F.C.C., 91 U.S. App. D.C. 
Ill, 202 F. 2d 306 (1952) is illustrative of the type of case 
in which evidence of “alternatives” is properly considered 
by an administrative agency. The facts in that case were 
briefly as follows: 

Two nearby radio stations had been simultaneously en¬ 
joying the use of the 560 kilocycle band for standard broad¬ 
casting at low and non-interfering power. One of them 
sought and obtained an increase of power. Later the other 
sought a similar increase which, if granted, would have 
caused interference. One of the issues was that the inter¬ 
ference might be eliminated by a directional antenna of 
a type not advanced by the applicant. Testimony on the 
feasibility of such an antenna was rejected. The Court 
held that there had been an abuse of discretion. 

That case, therefore, involved a true alternative. It was 
the F.C.C.’s duty to prevent interference between two 
stations. If the interference could be eliminated by a 
directional antenna the public interest would be served 
and the Commission’s certificate of public convenience 
and necessity could readily have been conditioned to pro¬ 
vide for a proper antenna. 

The Beaumont case could be held to support petitioners’ 
contentions only if the radio broadcasting intervenor had 
sought to require the applicant for increased power to 
retain his existing low power station and build a new one 
at some location which would not cause interference. This, 
neither the Communications Commission nor the Court 
could have required. It would not have been an alternative. 
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It would, like the case at bar, have involved a wholly n^w 
project not proposed by the applicant for a certificate. 

IV. The Commission Did Not Err in Holding Irrelevant the 
Possible Future Impact Upon the Barge Intervenors of 
Texas Eastern's Proposed Use of the Little Inch in Petro¬ 
leum Products Service 

Chotin and Greenville contend that it is not in t^ie 
“public interest” for Texas Eastern to operate the little 
Inch in the petroleum products service when it is with¬ 
drawn from gas service. They assert an adverse effect 
upon them, in particular,* upon other barge owners, uppn 
the oil industry and the national defense (pp. 17 to 33 incj). 
(Pittsburgh has no interest in the matter and does not 
join in this contention.) 

The Commission, after a full discussion of the “legjal 
considerations”, made the following finding: 

“The alleged encroachment of Texas Eastern’s pro¬ 
posed oil operations on the oil operations or interest, 
present or future, of the Intervenors, River Company, 
et al. [i.e., Chotin and Greenville] ... is not withjin 
this Commission’s jurisdiction or concern. Our con¬ 
cern is to gauge the impact of Texas Eastern’s venture 
into the oil products business upon the company, ij;s 
customers, and the ultimate consumers solely fro)m 
the standpoint of natural gas service. We are satis¬ 
fied on the record that there will be no adverse impabt 
upon the natural gas operations of Texas Eastern.'” 
(Opinion 282, p. 14) 

i 

i 

The barge intervenors say that they “stand ready fo 
compete with any products pipe line which stands on ij;s 
own two feet, provided basic ground rules of free com¬ 
petition without special advantages are maintained^’ 
(p. 22); that “the case would be entirely different if the 
natural gas company proposed to spin off the products line 

# The Commission found that the barge intervenors were not acting in tlpe 
li public interest ’’ but were merely seeking to protect themselves from the 
rigors of competition in the business of transporting petroleum products 
(Opinion 282, p. 15). 
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which would stand on its own feet and be judged in the 
competitive market, and succeed or fail, on its own merits” 
(p. 23). They also say that “petitioners do not contend 
that it is ipso facto unlawful for a natural gas company 
to engage in oil operations” (p. 27). 

Having thus sought to circumvent the Commission’s 
finding that their concern was not the public interest but 
to protect themselves from the rigors of competition, 
Chotin and Greenville contend that the Examiner and 
the Commission erred in “delimiting the scope of the issues 
in this proceeding with respect to Part II of their Proffer 
of Proof” (p. 17). They contend that they should have 
been permitted to offer evidence in support of their claim 
that Texas Eastern has “Special Advantages” as a natural 
gas company which would make its competition in products 
service “unfair” and result in violations of the Sherman 
Act. 

In a word, Chotin and Greenville made the same argu¬ 
ments before the Commission, and are presently arguing 
in this Court precisely the same issues which they have 
raised in their Louisiana antitrust case against Texas 
Eastern. The Federal Power Commission may not be 
placed in the position of trying the merits of an antitrust 
case which is already at issue before the tribunal to whom 
Congress has delegated jurisdiction of such problems. 

In our Joint Memorandum, filed on October 25th in 
support of our Motion to Dismiss, we analyzed the Com¬ 
mission’s functions, responsibilities and regulatory powers 
and the meaning under the Natural Gas Act of the phrases 
“public interest” and “public convenience and necessity”. 
We demonstrated that the Act contains no provision which 
would permit, much less require, the Commission either to 
indulge in an inquiry into the economic impact of a common 
carrier products pipeline regulated by the Interstate 
Commerce Commission upon barges or the oil industry, or 
to try antitrust issues already pending in a Federal Court 
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in Louisiana. We there showed that these so-called 
“issues” raised in Part II of the Proffer of Proof are 
not within the Commission’s jurisdiction and that the 
refusal of the Commission to receive evidence on thtese 
topics could not ‘ 4 aggrieve” the barge intervenors. I^or 
precisely the same reasons these “issues” were property 
held irrelevant. At the risk of some repetition, we siim- 
marize the points there made: 

The Commission properly held that the extent of jits 
jurisdiction with respect to such operation was to gaiige 
the impact of the Little Inch as a petroleum products pipe¬ 
line upon Texas Eastern, its customers and the ultimate 
consumers from the standpoint of natural gas service. 

The authority of the Federal Power Commission j is 
limited by Section IB of the Natural Gas Act to the regula¬ 
tion of “transportation of natural gas in interstate cojm- 
merce, [and] the sale in interstate commerce of natural 
gas for resale for ultimate public consumption * * 
Regulation of the interstate transportation of petroleum 
products by pipeline has been delegated specifically Iby 
Congress to the Interstate Commerce Commission. Tljus 
latter Commission has also been delegated the duty jto 
preserve rail, truck, pipeline and water (including riyer 
barge) forms of transportation from destructive or unfair 
competition with each other. The Surplus Property Act 
of 1944 designated the Surplus Property (later known hs 
War Assets) Administration not the Federal Power Coijn- 
mission as the agency to determine the peacetime use to 
which the Little Inch should be put and Congress reserved 
a veto power over any proposed disposition and use of t^e 
facility. Texas Eastern’s contract to purchase the lihe 
specifically gave to it the right at its election to use the 
Little Inch for the transportation of natural gas <pr 
petroleum products or any combination of the two. Tljie 
jurisdiction of the Federal Power Commission with respebt 
to antitrust violations is limited to transmission to tljie 
Attorney General of any evidence of apparent violation 

i 
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of the antitrust laws. The Commission is without power 
to prohibit natural gas companies from diversifying their 
activities; nor does it lie within the power of this Court 
on appeal to do so. As the Supreme Court said in U. S. v. 
Columbia Steel , 334 U.S. 495, 526 (1948): 

“It is not for the courts to determine the course of 
the Nation’s economic development * # * if businesses 
are to be forbidden from entering different stages of 
production that order must come from Congress not 
the courts.” 

Finally “public interest” and “public convenience and 
necessity” as used in the Natural Gas Act are not 
synonymous with “public welfare”. The phrases must be 
deemed to relate to matters affected by the exercise of 
power delegated to the Federal Power Commission. That 
power under the Natural Gas Act relates to the activities 
of natural gas companies and their activities which fall 
within the sphere of that regulation. Economic impact of 
the operation of the common carrier products pipeline and 
the effect of such operation are not a matter within the 
jurisdiction of the Federal Power Commission. 

Two distortions in this Section of the barge intervenors’ 
Brief should be pointed out: 

They continually and repetitiously refer to the Order 
under review as having authorized Texas Eastern’s 
“conversion project”. The inference is that the Order 
authorized Texas Eastern to convert the Little Inch and 
operate it as a petroleum products carrier. (See, for 
example, p. 23, line 11, et seq.) Texas Eastern’s applica¬ 
tion proposed and the Commission authorized what it 
correctly styled in Opinion 282 as a “rearrangement” of 
the Company’s natural gas facilities. It was the rearrange¬ 
ment, i.e., the construction of the new tie-line from Beau¬ 
mont to Kosciusko and the abandonment of an existing gas 
facility, and not the future use of the abandoned line, which 
the Commission found to be in the public interest. 


The second distortion relates to the Commission’s fad¬ 
ings that the Surplus Property and War Assets Adminis¬ 
trations with the acquiescence of Congress and | the 
approval of the Attorney General, had sold the Little ijnch 
to Texas Eastern for use at its election as a petroleum 
products common carrier and the fact that the Surplus 
Property Administration had given “definite preference 
to the Little Inch as a petroleum products carrier”. '■The 
barge intervenors treat these findings as a 4 4 showing ijhat 
conversion to products was in the public interest” (p. |28) 
and contend that they should have been permitted! to 
produce evidence to the contrary. The Commission |did 
not find that the public interest or public convenience ^nd 
necessity required that the Little Inch operate as a 
products carrier. The actions of the Surplus Property and 
War Assets Administrations were relevant for an entirely 
different reason. They showed that Congress had 
delegated to another agency the duty of determining [the 
best peacetime use for the Little Inch. This fact furtjher 
demonstrated the lack of jurisdiction in the Commissioiji to 
pass upon the same question. 


V. The Barge Intervenors Were Accorded a Full and i 

Fair Hearing 

Texas Eastern has nothing to add to what the Federal 
Power Commission has so well said upon this point. ^We 
therefore adopt and incorporate by reference the Comihis- 
sion’s entire argument. 

CONCLUSION 

! 

One of the basic issues in this case is whether the 
Federal Power Commission or the barge intervenors have 
correctly interpreted the Commission’s powers under jthe 
Natural Gas Act. 

The Supreme Court has many times held that j an 
administrative agency’s interpretation of the Act fifom 
which its powers are derived must be given weight by the 
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appellate courts. This Court in West Texas Utilities v. 
National Labor Relations Board , 87 App. D.C. 179, 184 
F. 2d 233, speaking through Judge Bazelon said: 

“The Supreme Court has admonished us many times 
to give ‘great weight’ to an agency’s interpretation 
of its governing statute, especially where the legisla¬ 
tive intent is ambiguous. Such deference keeps the 
inexpertness of courts, which must deal with the whole 
gamut of the law, from distorting the policy of 
Congress in complex skills and scrutiny. It minimizes 
the danger that lay constructions will be given to words 
which are terms of art to those schooled in their 
special fields.” 


Respectfully submitted, 

Charles I. Thompson 
1035 Land Title Building 
Philadelphia 10, Penna. 
Phone: Locust 7-5615 

R. Clyde Hargrove 

Texas Eastern Building 
Shreveport, Louisiana 
Phone: 5-5393 

Keith M. Pyburn 
425-13th Street, N.W. 
Washington, D. C. 

Phone: Sterling 3-1511 


31 


Of Counsel: 

Charles I. Francis 
Mellie Esperson Building 
Houston, Texas 

Ballard, Spahr, Andrews & Ingersoll 
1035 Land Title Building 
Philadelphia 10, Penna. 

Hargrove, Guyton, Van Hook & Hargrove 
Texas Eastern Building 
Shreveport, Louisiana 

Chapman & Wolf son 
923 Pennsylvania Building 
Washington 4, D. C. 

Washington, D. C. 

Dated: November 15, 1955 


32 


APPENDIX OF STATUTES AND REGULATIONS 

Natural Gas Act, Act of June 2L 1938, c. 556, 52 Stai. 821, 
U.S.C.A., Title 15, Sec, 717 et seq. 

Sec. 7. * * * 

(b) No natural-gas company shall abandon all or any 
portion of its facilities subject to the jurisdiction of the 
Commission, or any service rendered by means of such 
facilities, without the permission and approval of the 
Commission first had and obtained, after due hearing, and 
a finding by the Commission that the available supply of 
natural gas is depleted to the extent that the continuance 
of service is unwarranted, or that the present or future 
public convenience or necessity permit such abandonment. 
[52 Stat. 824 (1938); 15 U.S.C. 717f(b) 1946)] 

(c) No natural-gas company or person which will be a 
natural-gas company upon completion of any proposed 
construction or extension shall engage in the transporta¬ 
tion or sale of natural gas, subject to the jurisdiction of 
the Commission, or undertake the construction or extension 
of any facilities therefor, or acquire or operate any such 
facilities or extensions thereof, unless there is in force 
with respect to such natural-gas company a certificate of 
public convenience and necessity issued by the Commission 
authorizing such acts or operations: • • • 

In all other cases the Commission shall set the matter 
for hearing and shall give such reasonable notice of the 
hearing thereon to all interested persons as in its judgment 
may be necessary under rules and regulations to be 
prescribed by the Commission; and the application shall be 
decided in accordance with the procedure provided in sub¬ 
section (e) of this section and such certificate shall be 
issued or denied accordingly, Provided , however , That the 
Commission may issue a temporary certificate in cases of 
emergency, to assure maintenance of adequate service or 
to serve particular customers, without notice or hearing, 
pending the determination of an application for a 
certificate, and may by regulation exempt from the re¬ 
quirements of this section temporary acts or operations 
for which the issuance of a certificate will not be required 
in the public interest. [52 Stat. 825 (1938), as amended, 
56 Stat. 83 (1942); 15 U.S.C. Sec. 717f(c) (1946)] 

• * * * • 
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(e) Except in the cases governed by the provisos con¬ 
tained in subsection (c) of this section, a certificate sh^ll 
be issued to any qualified applicant therefor, authorizing 
the whole or any part of the operation, sale, service, con¬ 
struction, extension, or acquisition covered by the applica¬ 
tion, if it is found that the applicant is able and willing 
properly to do the acts and to perform the service pro¬ 
posed and to conform to the provisions of the Act and the 
requirements, rules and regulations of the Commission 
thereunder, and that the proposed service, sale, operation, 
construction, extension or acquisition, to the exteht 
authorized hv the certificate, is or will he required by the 
present or future public convenience and necessity; other¬ 
wise such application shall be denied. The Commission 
shall have the power to attach to the issuance of the 
certificate and to the exercise of the rights granted therje- 
under such reasonable terms and conditions as the public 
convenience and necessitv may require. [56 Stat. $4 
(1942); 15 U.S.C. Sec. 717f(e) (1946)] 


Federal Power Commission, Rules of Practice and Procedure 

Sec. 1.20 * # * j 

(d) Disqualification of a presiding officer. A presiding 
officer may withdraw from a proceeding when he deenjis 
himself disqualified, or he may be withdrawn by the Corn- 
mission for good cause found after timely affidavits alleging 
personal bias or other disqualifications have been filed arid 
the matter has been heard by the Commission or by |a 
presiding officer to whom it has delegated the matter for 
investigation and report. 


Administrative Procedure Act, Act of June 11, 1946, c. 324, §7# 
60 Stat. 241, (U.S.C.A., Title 5, Secs. 1006, 1007) 

(a) There shall preside at the taking of evidence (1) tlje 
agency, (2) one or more members of the body which conji- 
prises the agency, or (3) one or more examiners appointed 
as provided in this chapter; but nothing in this chapter 
shall be deemed to supersede the conduct of specified 
classes of proceedings in whole or part by or before boards 
or other officers specially provided for by or designated 
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pursuant to statute. The functions of all presiding officers 
and of officers participating in decisions in conformity 
with section 1007 of this title shall be conducted in an 
impartial manner. Any such officer may at any time with¬ 
draw if he deems himself disqualified; and, upon the filing 
in good faith of a timely and sufficient affidavit of personal 
bias or disqualification of any such officer, the agency shall 
determine the matter as a part of the record and decision 
in the case. 

(b) Officers presiding at hearings shall have authority, 
subject to the published rules of the agency and within its 
powers, to (1) administer oaths and affirmations, (2) issue 
subpoenas authorized by law, (3) rule upon offers of proof 
and receive relevant evidence, (4) take or cause depositions 
to be taken whenever the ends of justice would be served 
thereby, (5) regulate the course of the hearing, (6) hold 
conferences for the settlement or simplification of the 
issues by consent of the parties, (7) dispose of procedural 
requests or similar matters, (8) make decisions or recom¬ 
mend decisions in conformity with section 1007 of this 
title, and (9) take any other action authorized by agency 
rule consistent with this chapter. 

(c) Except as statutes otherwise provide, the proponent 
of a rule or order shall have the -burden of proof. Any 
oral or documentary evidence may be received, but every 
agency shall as a matter of policy provide for the exclusion 
of irrelevant, immaterial, or unduly repetitious evidence 
and no sanction shall be imposed or rule or order be issued 
except upon consideration of the whole record or such 
portions thereof as may be cited by any party and as 
supported by and in accordance with the reliable, pro¬ 
bative, and substantial evidence. Every party shall have 
the right to present his case or defense by oral or docu¬ 
mentary evidence, to submit rebuttal evidence, and to 
conduct such cross-examination as may be required for a 
full and true disclosure of the facts. In rule making or 
determining claims for money or benefits or applications 
for initial licenses any agency may, where the interest of 
any party will not be prejudiced thereby, adopt procedures 
for the submission of all or part of the evidence in written 
form. 
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§ 1007. Initial decisions; conclusiveness; review by agency; 
submissions by parties; contents of decisions; record 

In some cases in which a hearing is required to be 
conducted in conformity with section 1006 of this title— 1 

(a) In cases in which the agency has not presided at tile 
reception of the evidence, the officer who presided (or, ijn 
cases not subject to subsection (c) of section 1004 of th^s 
title, any other officer or officers qualified to preside $t 
hearings pursuant to section 1006 of this title) shajll 
initially decide the case or the agency shall require (ip 
specific cases or by general rule) the entire record to be 
certified to it for initial decision. Whenever such officers 
make the initial decision and in the absence of either an 
appeal to the agency or review upon motion of the agency 
within time provided by rule, such decision shall without 
further proceedings then become the decision of the agency. 
On appeal from or review of the initial decisions of sucfci 
officers the agency shall, except as it may limit the issuejs 
upon notice or by rule, have all the powers which it would 
have in making the initial decision. Whenever the agency 
makes the initial decision without having presided at thp 
reception of the evidence, such officers shall first recorq- 
mend a decision except that in rule making or determining 
applications for initial licenses (1) in lieu thereof the 
agency may issue a tentative decision or any of itfe 
responsible officers may recommend a decision or (2) any 
such procedure may be omitted in any case in which the 
agency finds upon the record that due and timely executiop 
of its functions imperatively and unavoidably so requires. 


Interstate Commerce Act, 54 Stat. 899, Title 49—Chapter 1, i 

U.S.C., Sec. 1 (lUb) 

(1) That the provisions of this part shall apply tq 
common carriers engaged in — # # * 

(b) The transportation of oil or other commodity, except 
water and except natural or artificial gas, by pipe line, or 

partly by pipe line and partly by railroad or by water b 

• • • 
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COUNTER STATEMENT OP QUESTIONS PRESENTED 

I. Whether the petitioners were aggrieved by the order of 
the Commission granting a certificate of public convenience 
and necessity to Texas Eastern Transmission Corporation and 
permitting abandonment of the Little Inch line by the 
company. 

II. Whether the City of Pittsburgh may properly assert as 
error by the Commission points which were not set forth j in 
its Petition for Rehearing to the Commission. 

III. Whether, in a proceeding pursuant to Sections 7 (jb) 
and 7 (c) of the Natural Gas Act wherein no new markets wire 
proposed to be served or capacity increased, the evidence estab¬ 
lishes that abandonment of certain facilities and construction 
and operation of proposed facilities will (1) immediately Re¬ 
duce operating expenses substantially, (2) immediately perrfiit 
greater flexibility of system operations, (3) immediately permit 
economic purchase of additional natural gas reserves, (4) 
enable greater expansion of system capacity than presently 
exists, and (5) immediately remove a threat to continuity j of 
natural gas service to present consumers, the Commission erijed 
in holding that under the Natural Gas Act, its duty was |to 
gauge the impact of Texas Eastern's venture in the oil business 
upon the company, its customers, and the consumers solely 
from the standpoint of natural gas service. 

IV. W r hether under the circumstances of III above the Com¬ 
mission properly held that evidence with respect to possible 
alternatives was not relevant. 

V. WTiether under the circumstances of III above the Com¬ 
mission properly held that evidence comparing system cost jof 
service under operations as proposed in the application with 
cost of service under hypothetical future expansions was npt 
relevant. 

VI. Whether a full and fair hearing was accorded to peti¬ 
tioners in the instant proceeding. 
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®mte& states Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,895 

City of Pittsburgh, Chotin Towing Corporation AjNn 
Greenville Towing Company, Inc., petitioners 

v . 

I 

Federal Power Commission, respondent 


ON PETITION FOR REVIEW OF AN ORDER OF THE FEDERAL 

POWER COMMISSION 


PRELIMINARY STATEMENT 

Federal Power Commission, Respondent, pursuant to the 
direction of the Court, filed with the Court on September ?0, 
1955, A Statement By Federal Power Commission, Respondent, 
of Issues on Petition For Review. 

Issues I and II relate to whether Petitioners are aggrieved 
by the Order of the Commission sought to be reviewed afid 
whether they have standing to raise certain issues. 

The position of Respondent with respect thereto has be^n 
set forth fully in the Joint Memorandum filed in support,of 
the Joint Motion to Dismiss. Further discussion at this tiijne 
would be mere repetition and unduly burden the Court. 

Issues III, IV, V, and VI relate to evidentiary and proceduifal 
matters. Respondent and Texas Eastern Transmission Cor¬ 
poration are of the opinion that separate briefs on each such 
issue would not be of assistance to the Court but, to the con¬ 
trary, would be mere repetition. Respondent, therefore, sub¬ 
mits this separate brief and confines the discussions therein jto 
Issue VI,* “Whether a full and fair hearing was accorded to 
Petitioners in the instant proceeding.” 


i 

i 

i 
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Respondent is fully aware of the contents of the brief of 
Texas Eastern with respect to Issues III, IV, and V and adopts 
the same as its own, reserving and preserving the right to 
argue separately to the Court with respect to such Issues in¬ 
volved. Respondent understands that Texas Eastern will not 
discuss or argue in its brief Issue VI, but, similarly, will adopt 
the arguments contained in this Respondent’s brief as its own, 
similarly reserving and preserving the right to argue separately 
to the Court with respect to such Issue. 

STATUTES AND REGULATIONS INVOLVED 

These are set forth below in an Appendix. 

SUMMARY OF ARGUMENT 

The assertion by Petitioners, Chotin Towing Corporation 
and Greenville Towing Company, Inc., of hostility and bias 
of the Examiner is not supported by the record. There was 
no denial of a full and fair hearing. Suggested instances of 
bias and prejudice are. not presented in their full and proper 
context, but represent statements and rulings removed from 
circumstances which prompted their utterance and making. 

Petitioners ignore the distinction between a proceeding be¬ 
fore a trial court and an examiner in administrative proceed¬ 
ings. They ignore, too, that the order appealed from repre¬ 
sents the action of the Commission, not the Examiner, after 
complete analysis of the entire record. 

The record reveals a studied endeavor on the part of Peti¬ 
tioners to broaden the scope of the issues involved beyond that 
defined by the Examiner early in the hearing, and a persistent 
refusal to abide by his rulings. 

There is ample support in the record for the Commission’s 
finding that: 

“We cannot perceive how or in what respect Inter¬ 
veners, River Company et al., have sustained material 
prejudice by circumstances arising principally from 
Interveners’ adamant refusal to abide by the rulings 
of the Examiner regarding the issues involved and 
permissive scope of cross-examination.” (Opinion 282, 
P. 24.) 
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ARGUMENT 


Petitioners have had a full and fair hearing j 

The Barge Intervenors, but not the City of Pittsburgh; in 
their endeavor to support their contention that “the Exam¬ 
iner’s rulings and conduct evinced such hostility to Petitioners 
and their counsel as to constitute denial of a fair hearing” 
(Pet. br. p. 33), have quoted isolated and disconnected state¬ 
ments from a record which, excluding exhibits, contained ap¬ 
proximately 2,500 pages. Many of the quoted statements pxe 
wholly out of context and do not truly reflect the surround¬ 
ing circumstances. Petitioners have studiously avoided any 
suggestions of factual prejudice other than a limitation j of 
cross-examination. (Pet. br. p. 43.) They do not assert in 
this respect that the specific rulings were beyond the discretion 
of the Examiner. 

Careful examination of the entire record is necessary to 
appreciate fully the circumstances surrounding and the setting 
in which seemingly sharp admonitions of Barge Intervenbrs’ 
counsel were made by the Examiner. Such examination \i*as 
made by the Commission (Op. 282, p. 3) and it made ihe 
following findings: 

Intervener, River Company et al., have made ihe 


direct charge that the Examiner was hostile to thpm 
which hostility has precluded a full and fair hearing. 
We are unable to find in the record evidence of ovjert 
acts by the Examiner to indicate that he was acting 
in the role of a prosecutor, instead of an impartial 
trier of facts. The record clearly establishes a differ¬ 
ence of opinion regarding the issues in the case and 
the evidence Interveners, River Company et al. (a|nd 
American Pipe) could offer and the extent to which 
cross-examination should have been permitted. This 
difference of opinion between the Examiner and these 
Interveners engendered considerable feeling but there 
is nothing which would constitute bias and prejudice 
forbidden by law. (Opinion 282, p. 22.) 

Recognizing the very serious charge of bias and prejudice 
against its Examiner, the Commission sought to determine 
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from the record the cause or circumstance which might have 
precipitated or engendered the asserted hostility, as well as to 
determine the adverse effect, if any, resulting therefrom. 
After careful and searching analysis of the record in this re¬ 
gard, the Commission concluded that 

We cannot perceive how or in what respect Inter¬ 
veners, River Company et al., have sustained material 
prejudice by circumstances arising principally from In¬ 
terveners’ adamant refusal to abide by the rulings of 
the Examiner regarding the issues involved and permis¬ 
sive scope of cross-examination. [Italics supplied] 
(Op. 282, p. 24) 

Petitioners do not challenge the above quoted findings and 
conclusions of the Commission. They seek instead to present 
selected excerpts which, on their face, are indicative of irrita¬ 
tion, impatience and a determination to restrict the scope of 
counsel's cross-examination. They fail to apprise the Court 
of the innumerable instances where Petitioners' counsel sought 
to elicit testimony with respect to a subject ruled by the Exam¬ 
iner to be not relevant to the issues in this proceeding. Nor 
do they suggest the many endeavors made by the Examiner 
to have all counsel confine their examination of witnesses and 
presentation of evidence to the issues which he believed were 
involved in the proceeding. 

Analysis of the record as hereinafter made reveals a clear 
pattern by Barge Intervenors' counsel of harassment of the Ex¬ 
aminer. There is evidence of studied endeavor to prolong the 
proceedings and to try the issues of the propriety of the use of 
the Little Inch line as a petroleum products line and the legal¬ 
ity of such use as related to the anti-trust laws. The correct¬ 
ness of the Commission's determination that these matters were 
not within its power to determine is demonstrated fully in the 
Joint Memorandum heretofore filed with this Court and will 
not be repeated here. 

Petitioners have sought review from an order of the Com¬ 
mission not from a decision by the Examiner. The Commis¬ 
sion, pursuant to its statutory duty, considered the entire record 
and “on the basis of [its] own analysis" made its own findings 
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and concluded independently that a certificate should issue 
authorizing construction and operation of the facilities pro¬ 
posed and permitting abandonment of the Little Inch (Op. 282, 
p. 3). As this Court said in construing Sec. 8 of the Administra¬ 
tive Procedure Act (60 Stat. 242), 5 U. S. C. 1007 in Si$t\> v. 
Civil Aeronautics Board , 86 U. S. App. D. C. 31, 179 F. 2d| 47, 
51 (1949) 

When there is an appeal to the Board, the findings, con¬ 
clusions, and orders of the Examiner are only tentative 
or interlocutory in nature. 


Distinction must be recognized in this regard between j an 
agency proceeding and a trial before a district court. Judge 
Frank in N. L. R. B. v. Air Associates, 121F. 2d 586,590 (1941), 
with Judges Swan and Clark concurring, stated: 

* * # But here the trial examiner made no decision 
and his tentative findings were disregarded. He was like 
a master, appointed by a court, merely to take and ire- 
port testimony; but absent a showing of harmful error 
in the admission or exclusion of evidence or of intimida¬ 
tion of witnesses, or the like, no court would order a re¬ 
taking of the testimony heard before such a master 
solely because he was biased, for, in such circumstances, 
his bias could have no practical hurtful consequences! on 
the ultimate outcome of the trial. 

I 

This language is peculiarly applicable to the instant proceed¬ 
ing. Equally apposite is the following language of President 
Judge Biggs of the Court of Appeals for the Third Circuit j in 
Subin v. N. L. R. B., 112 F. 2d 326, 332 (1940): 


* * * Approximately twenty-five different instances 
have been cited by counsel for the Subins in which i\, is 
alleged that the examiner behaved improperly and with¬ 
out due regard for his judicial office. We have examined 
not only the circumstances specifically referred to but 
also the record as a whole. We cannot find that the 
actions of the examiner militated in any substantial 
manner against the right of the petitioners to bring 
forth their side of the case. * * * 
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See also the apt and unequivocal language of Judge Goodrich 
of the Court of Appeals for the Third Circuit, in N. L. R. B. v* 
Botany Worsted Mills , 133 F. 2d 876, 882 (1943). 

Further illustrating the distinction is the case of Whitaker 
v. McLean , 73 App. D. C. 259, 118 F. 2d 596 (1941). In this 
case, relied upon by Petitioners, a trial judge hearing a case 
without a jury entered judgment for the defendant. It is ap¬ 
parent from the decision of this Court that the bias evidenced 
by the trial judge was a personal bias. The language of this 
Court that “a bias which develops during the trial and is 
'grounded on the evidence’ has been held not to be within the 
terms of Section 21” of the Judicial Code, is applicable here. 
As stated above and as demonstrated hereafter, the differences 
between the Examiner and Barge Intervenors’ counsel stemmed 
entirely from matters relating to the evidence and to the 
issues present in the proceedings. 

Even a casual scanning of the Record will show that counsel 
for the barge intervenors and counsel for American Pipe Line 
Company (which was seeking to prevent competition of the 
Little Inch with its own petroleum products venture) sought to 
"run away” with the hearing. Except for the direct-examina¬ 
tion of Texas Eastern’s witnesses, there is scarcely a page in the 
entire lengthy Record upon which cross-examination, com¬ 
ment, objection, argument or testimony by these intervenors 
does not appear. The Examiner had great difficulty in keep¬ 
ing the hearings within manageable bounds and controlling the 
extent to which those companies might participate. 

This Court, in National Broadcasting Co. v. F. C. C. y 76 App. 
D. C. 238, 132 F. 2d 545 (1942), aff’d. 319 U. S. 239, had be¬ 
fore it the question of the extent to which a broadcasting com¬ 
pany with a relatively minor interest in an N. B. C. applica¬ 
tion had the right to participate in the hearings. The Com¬ 
mission had excluded the intervening station as a party toward 
the end of the proceeding. It w'as held that the intervenor 
had a right to participate in the hearings. The further ques¬ 
tion before the Court was the extent of that right. 

After pointing out that a case before an agency like the 
F. C. C. often affects many persons, Justice Rutledge, speak¬ 
ing for the Court, said: 
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Its hearings therefore tend to be many-party one$, in 
which each one appearing seeks as large a participation 
as possible. Often certain issues affect some, but!not 
other parties. Yet once a party has come in, j his 
tendency is to have a hand in all that goes on. Ci|>ss- 
examination especially lends itself to abuse in sucjh a 
situation. So does the opportunity to present expert 
testimony. Consequently, in contrast with the funda¬ 
mental right to come in, to be present as a party and 
be heard, much in the way of discretion must be Con¬ 
ceded to the Commission in controlling the extent to 
which parties may be allowed to participate. The Com¬ 
mission’s objective of keeping the hearings within 
manageable bounds is to be achieved, therefore, not as 
has been attempted by excluding persons who rightfully 
should come in, but by controlling through reasonable 
regulation the extent to which they may take part, j As 
to this the Commission has and rightfully may exercise 
much authority in various specific ways. 

The essential minima for fair hearing would s^em 
to include a reasonable opportunity to present evidence 
concerning disputed issues of fact and argument ujiion 
issues of law affecting the party tendering them * ^ 
132 F. 2d 545, 561. 

Thereafter the Court said that the extent of the intervenes 
right to participate was largely within the discretion of the 
Commission provided the essential minima referred to abbve 
had been adhered to. 

These principles have been stated and applied in nunier- 
ous cases. As the Supreme Court said in F. C. C. v . Pottsville 
Broadcasting Co., 309 U. S. 134, 142: “Administrative agen¬ 
cies have the power * * * to control the range of investiga¬ 
tion in ascertaining what is to satisfy the requirements of the 
public interest in relation to the needs * * * for transporta¬ 
tion, communications and other essential services * * *”J 

Much of the controversy between the barge intervenors ajnd 
the Examiner related to the extent to which the former would 
be permitted to continue seemingly interminable and repe- 
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titious cross-examination of technical witnesses about natural 
gas matters in which they had no interest. 

Their sole endeavor was to prevent Texas Eastern at some 
future time from competing via the Little Inch with their 
barge operation. As this Court held in N. B. C. v. F. C . C., 
supra, the barge intervenors are only entitled to a reasonable 
opportunity to present evidence upon issues affecting their 
interest. In a word, they are not privileged to clutter the 
Record with meaningless testimony about matters which are 
not at issue in the proceedings. 

The Examiner, as the representative of the Commission, 
had the right and duty to control and keep within manage¬ 
able and reasonable bounds the extent of the intervenors’ par¬ 
ticipation. The Examiner’s rulings and limitations were cor¬ 
rect. 

An administrative proceeding in which an Examiner con¬ 
ducts the hearings and the ultimate decision is made by a 
Commission is wholly unlike a trial before a court and jury. 
Once a trial has started there is no practical means by which 
a litigant may cause a Judge to be removed if his conduct in¬ 
dicates bias. On the other hand, the Federal Power Com¬ 
mission and other similar agencies have specific rules govern¬ 
ing such matters. An intervenor is privileged at any time to 
request that the Commission substitute another Examiner. 
No claim of hostility, bias or prejudice was made during the 
hearings against the Examiner in this case. 

The Commission properly said in Opinion 282, p. 24: “If 
these intervenors thought that the Examiner was biased or 
prejudiced, it was incumbent upon them to move that Exam¬ 
iner’s disqualification, and failing so to move, the intervenors 
should not be heard to complain after the hearing has been 
completed, as is the case here.” Citing the quite similar deci¬ 
sion of this Court in Bethlehem Steel et al. v. N. L. R. B., 
74 App. D. C. 52, 120 F. 2d 641 (1941) the Commission con¬ 
cluded that the charge of bias was merely “an afterthought”. 
(Opinion 282 at pages 24 and 25; see also the decision of the 
Third Circuit Court in N. L. R. B. v. Baldwin Locomotive 
Works, 128 F. 2d 39). 

Analysis of record references, cited by Petitioners to sup- 
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port their contention that the record is replete with incidences 
of harassment and hostility, reflects instead, efforts of counsel 
for Chotin and Greenville to harass and to goad the Examiner 
into some procedural error. 

Petitioners' conduct with respect to Mr. Goodrich's wbrk 
papers and his cross-examination of Mr. Naff are excellent 
examples of the apparently studied endeavor of counsel j for 
barge intervenors to try the patience of the Examiner as \^ell 
as to delay and endeavor to extend the proceedings indefinitely. 

The Goodrich work papers | 

What actually occurred in regard to the work papers is] in 
summary form, as follows: Mr. Goodrich, Texas Eastern’s 
Vice President and Chief Engineer, was called early in the 
hearings to testify in support of Exhibit No. 11, which ijs a 
summary sheet of several schedules comparing the construc¬ 
tion costs and operating expenses of Texas Eastern's proposal, 
assuming (1) conversion of the Little Inch line and (2)|no 
conversion of the Little Inch line. Early in his cross-exaini- 
tion, Petitioners’ counsel requested that he be supplied 
with the work papers underlying Exhibit No. 11 (Tr. 434). 
Texas Eastern’s counsel immediately replied: 

We will be glad to give you the work sheets. I 
think it would help if you could specify to some extent 
any of the items. (Tr. 434.) 

Thereafter, Petitioners’ counsel stated that he could iiot 
go further without the cost data underlying the Exhibit (|Tr. 
435). The Examiner replied: 

The cost data is here and you can question about! it. 
Otherwise, you will have to waive your right to cross- 
examine. This is the detail which is normal in these 
cases. If you wish to ask him how he went about it in 
addition to what he has already told you, you may | do 
so. (Tr. 435.) 

Again, Mr. Leventhal requested an opportunity to examine 
the work sheets before he continued his examination of Mr. 
Goodrich. The Examiner then made the following statement: 

i 
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I don’t want to seem obstreperous about the matter 
at all. We have been accustomed to cost estimates for 
the building of pipelines ever since 1938. We have 
therefore a basis of evaluation, when we know the 
methods the man used, which he has pretty fully already 
spelled out. We have not found there was any advan¬ 
tage in trying to break that down. We have had men 
w’ho have bid on pipelines, who have constructed pipe¬ 
lines all over the world, on the witness stand, and we 
have not found it advantageous to try to go into such 
detail as you are proposing. Your interest here does 
not justify such an extension. I therefore determine 
to limit you to such an extent as the staff itself feels 
is needed to go into this detail and will be governed 
by that. (Tr. 435-436.) 

Mr. Leventhal thereupon requested more time to prepare 
for the examination of Mr. Goodrich, and the Examiner gave 
him an opportunity to cross-examine him after the others had 
completed their cross-examination (Tr. 437, 438), making it 
clear that he had not ruled on the work papers. 

Texas Eastern’s counsel stated, at the beginning of the next 
day’s hearings, that he had a very substantial number of work 
papers (Tr. 446) available and that 

* * * we are agreeable to having Mr. Leventhal, Mr. 
Chapman, or any other intervenor, go over those work 
papers with Mr. Goodrich and his staff in our office in 
the evening, or if they do not wish to do that, w^e can 
furnish them wdth cost requirements from which these 
costs can be checked. (Tr. 448.) 

Counsel Hargrove pointed out also that Texas Eastern had 
filed its application on July 26 and Mr. Leventhal had had a 
copy of it since September 8, and that on November 19 he had 
served copies of the hearing exhibits on all parties, and at no 
time had he received a request for w r ork papers (Tr. 450, 451). 
In reply, Counsel Leventhal stated he had some objections to 
the remarks made “* * * but I think they can be raised when 
I make a demand for work sheets * * V’ (Tr. 453.) 
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The next reference made to work sheets came at Tr. j526, 
as follows: 

Mr. Leventhal. The question was to ask the witness 
to tell us what work sheets he had to support the totals 
he has given us. * * * 

Presiding Examiner. The work sheets are not inj evi¬ 
dence and it seems to me the witness is on the sj^and 
to be cross-examined on his direct evidence. This busi¬ 
ness of always going into work sheets—work sheetis or 
supplemental vritten data may be obtained in trials 
only under certain provisions of the statute. You have 
sought no discovery, although you have had this ir^ate- 
rial for a substantial period of time. You have soiight 
no discovery. You haven't as yet exhausted the ques¬ 
tions that can be asked to probe the direct testimony, 
from what you already have. In other words, you 
already have a volume of material to be probed. You 
haven't done it yet. 

Now, in addition to that, before you have done that, 
you ask, not just for a bale of hay, which you can bijeak 
up and digest by the cross-examination process, but how 
you want a whole carload. 

I have suggested earlier that I would appreciate if 
you would exhaust the material before you., before you 
seek other, by any process. (Tr. 527.) 

The Examiner informed Mr. Leventhal at Tr. 531 that he 
had not exhausted his possibilities for cross-examining Mr. 
Goodrich, saying: 

You have not exhausted the possibilities—which are 
quite apparent on the surface of this material—a^ to 
the probing of the direct testimony he has given right 
here with material already in your hands. 

The Examiner granted a recess and requested Mr. Leventjhal 
to proceed. Mr. Leventhal asked the Examiner for a ruling in 
regard to the work papers and to objections made thereto;by 
Counsel Hargrove to the effect that he desired Mr. Leventjial 
to be specific about what work papers he desired. The 
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Examiner stated that he could not make a ruling for the 
reason that: 

I have no control over their work sheets. You know 
that. 

Mr. Leventhal. I have just inquired what the work 
sheets are, that is all I have done, that is when the 
objection was made. 

Presiding Examiner. I still have no control over 
them. If they want to tender them, all right. 

Mr. Leventhal. I may request the Examiner to 
issue a subpoena for them. 

Presiding Examiner. I have no objection to that. I 
can’t rule on what you are going to do. (Tr. 532) 

Mr. Leventhal thereupon made a protracted argument on 
the record (Tr. 534^545, et seq.), stating his reasons for need¬ 
ing the work papers to prepare for the cross-examination of 
Mr. Goodrich. Again, he did not specify what papers he 
needed but admitted (Tr. 544) that he had taken expert 
counsel and had “carefully examined” Mr. Goodrich’s direct 
testimony. Counsel Hargrove inquired at this point: “Does 
your motion include a request that the Examiner do some¬ 
thing in particular?” (Tr. 545) 

Mr. Hargrove continued to make the work papers available. 
He stated, at Tr. 546, as follows: 

* * # the Examiner has not yet prevented your 
asking Mr. Goodrich about the work papers and insofar 
as I am aware, I have not yet refused to give you any 
work papers which you specifically described. 

He restated his offer at Tr. 547. Finally, on the same page, 
Mr. Leventhal asked Mr. Goodrich what work papers he had 
and the Examiner permitted Mr. Goodrich to answer that 
question. Thereupon, Mr. Leventhal spent some 34 pages 
on the record (Tr. 547-582) asking Mr. Goodrich what work 
papers he had. At the conclusion of that period, which con¬ 
sumed two hours, the Examiner inquired of Mr. Leventhal 
the purpose of spending so much time on the record asking 
Mr. Goodrich the above questions. Mr. Leventhal stated: 
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I propose, after appropriate counsel with my assist¬ 
ants, to request Mr. Hargrove to furnish me with Some 
or all of these work sheets as we analyze them to be 
necessary for our verification of the cost projected by 
the witness. (Tr. 582.) 

Then follows the quotation found on Pages 35 and 36 of 
the Petitioners' Brief. 

The gist of Mr. Leventhal's reply as to why he had taken 
so much space on the record and time was that he could thereby 
prepare “more effective cross-examination.” At this point 
Counsel Hargrove again stated that the work papers would be 
available “this evening in our office, tomorrow evening, and 
probably over the week end.” (Tr. 585.) 

In inquiring of Mr. Goodrich as to what papers he had, 
Mr. Leventhal revealed that he knew in extreme detail pre¬ 
cisely what work papers Mr. Goodrich had and those in which 
he was particularly interested. The Examiner commented 
{Tr. 588): 

How in the world a lawyer can stand up and dernon- 
strate in a two-hour period that he knows whatj the 
subject is about, and yet refuse to ask the witness the 
very question that would produce the evidence he 
needs * * * 

The only thing that Mr. Leventhal had gained that! day 
was, in the language of the Examiner (Tr. 588): 

It did afford him an opportunity to now demonstrate 
his absolute unwillingness to cross-examine this (wit¬ 
ness in any realistic sense or in any sense the word 
really means and that is adduce additional testimony. 
This is the third chance he has had to cross-exaifenine 
this witness # # * 

Several pages later on the record, Mr. Leventhal agaiiji re¬ 
quested that he be furnished the work papers and immediitely 
Counsel Hargrove said (Tr. 590): “You were offered the work¬ 
ing papers this morning under the condition as specified.” j He 
asked that Mr. Leventhal specify what working papers he 
wanted. The Examiner thereupon ruled that Mr. Leverjthal 
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had exhausted his right to cross-examine Mr. Goodrich and 
the Examiner stated his reason for so ruling that “The truth 
of the matter is * * * you have exhausted your opportunity 
to cross-examine this witness by reason of the pursuit of dila¬ 
tory tactics * * # ” (Tr. 592). 

However, the next morning the Examiner stated that he 
was of the opinion that perhaps his ruling to the effect that 
Mr. Leventhal had exhausted his cross-examination came as 
a surprise to Mr. Leventhal and that he w*as therefore going 
to offer him another opportunity for cross-examination. 
Again, Mr. Leventhal replied that he still had to have an 
opportunity to examine the working papers to prepare for the 
cross-examination of Mr. Goodrich (Tr. 59S). The Examiner 
offered Mr. Leventhal another chance to cross-examine Mr. 
Goodrich (Tr. 598). At this juncture, Mr. Hargrove stated: 

Mr. Examiner, I want to say once again that four 
times on this record yesterday I offered those working 
papers. 

Mr. Leventhal has consistently and deliberately re¬ 
fused to state whether or not he wishes to accept my 
offer. 

And immediately on Tr. 600, Mr. Hargrove stated: 

Will the record please show that I have not received 
an answer to the working papers offered or desired or 
whether any other working papers are desired. 

to w’hich Mr. Leventhal replied: 

* * * But I will not cross-examine the witness [Mr. 
Goodrich] without having had an opportunity to study 
them. (Tr. 601) 

By “opportunity” he had meant a “substantial” one w’hich 
includes a month's recess (Tr. 545, 602, 728). After this, Mr. 
Leventhal again announced that he could not cross-examine 
Mr. Goodrich without the time to study the work papers of 
Mr. Goodrich. 

The Examiner stated: 

Just a moment. I want to get this matter and know 
where we are. 
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I offered you an opportunity to continue cross-exam¬ 
ination this morning. Do you accept it or not? jAnd 
the answer can be yes or no. It requires nothing jelse. 
And nothing else you would say can possibly affectJ, the 
one thing I have got to have the record show. I Ifave 
got to know whether or not you still have the righjt to 
cross-examine this witness. I am giving it to ^ou. 
Will you take it? (Tr. 605) 

Mr. Leventhal replied (Tr. 605): 

I 

I can't answer in a Yes or No w’ay. 

To all of the above, which shows the infinite patience of I the 
Examiner and his sincere endeavor to maintain orderly pro¬ 
cedure and to have an orderly record, Mr. Leventhal did jnot 
reply, but asked for a recess that he might discuss with Counsel 
Hargrove about his offer of work papers. Whereupon jthe 
Examiner restated his question (Tr. 611): 

i 

Well the question asked you was whether or not you 
were ready to go ahead now. That is the question asjced 
you. 

Again, Mr. Leventhal refused to cross-examine Mr. Goodrich 
and stated that he did not waive his right. He said he still 
wanted an opportunity to cross-examine him “. . . if oni is 
afforded me to, examine the work papers." (Tr. 611) 

A colloquy followed between Mr. Leventhal and the Ex¬ 
aminer in which Mr. Leventhal qualified his answer to the 
Examiner to the effect that he must have an opportunity! to 
examine the work papers. The Examiner stated, at Tr. 6l2: 

i 

You are not trying to be fully responsive; you are try¬ 
ing to still hang it on a contingency over which the Ex¬ 
aminer has no control. 

I want the record to be perfectly clear that I offer 
you now an opportunity to examine this witness on 
the direct testimony in the case. And I say ‘now. > 

And you say you are not prepared to cross-examine. 
You have no cross-examination now. 

Is that correct? I 
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Let's just make it clear. All I am trying to do is 
get this record so that the blind may read it even. 

If you have a question, ask it. This is the third time 
I have given you an opportunity, even this morning. 

If you want to cross-examine this witness say so, and 
if you do not, sit down. 

Mr. Leventhal then answered: 

Mr. Examiner, in preparation for my next question 
of this witness, I wish to have Mr. Hargrove transmit 
to me the work sheets underlying the examination of 
the witness. 

Immediately the Examiner stated: 

You may be seated. The record shows that the 
counsel would not proceed with cross-examination at 
this time, when tendered to him. (Tr. 612) 

Mr. Chapman, Counsel for American Pipe Line, thereupon 
proceeded to cross-examine Mr. Goodrich from Tr. 613 to Tr. 
856. At Tr. 720, Counsel Hargrove stated he would like to 
have the record show that pursuant to the suggestion of the 
Examiner at the morning recess last Friday, “* * * I offered 
to both Mr. Chapman and to Mr. Leventhal all of the work 
papers of the witness, Goodrich, in our office." 

He further stated: 

They will be free to inspect those work papers and 
make pencil notes, though individual work papers they 
wish to photostat we won't have any ojection to that. 
I don't think they would wish to photostat all of them, 
because I think the cost would be prohibitive. * * * 

Personnel has been available continuously since that 
time without any call being made on the papers. They 
will continue to be available in our offices for such 
purpose throughout the course of this proceeding. 

Mr. Leventhal requested Mr. Goodrich be available for 
cross-examination after he, Leventhal, had examined his work 
papers (Tr. 858). At Tr. 1055, Mr. Leventhal stated that 
he had engineers assisting him in examining the work papers 
and he desired to continue his examination thereof. 

At Tr. 1235, Mr. Leventhal stated that he desired to recall 
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Mr. Goodrich after the Christmas recess. The Examiner stated 
that that would be taken care of if and when it arose. 

At Tr. 1858 the Examiner stated that Mr. Leventhal had 
exhausted his right to cross-examine Mr. Goodrich but that 
Mr. Leventhal still demanded the right to cross-examine him. 
He said: 

He has exhausted his right. What he is asking fbr is 
discretion. 

i 

The Examiner commented that in fact Mr. Leventhal had 
“abused” his right to cross-examine. Therefore, the Examiner 
offered to Mr. Leventhal “the only door I know to give you” 
(that is, examine Mr. Goodrich at the discretion of the Presid¬ 
ing Examiner) adding, “I cannot conscientiously reverse! my 
ruling.” Mr. Leventhal replied that he believed that he!had 
the right to cross-examine Mr. Goodrich for the reasons pre¬ 
viously stated, that he believed further that the Commission 
should have the information that he could gain from the exami¬ 
nation, and therefore, he did accept the Examiner's proposal 
by asking for Mr. Goodrich to return as a matter of discretion. 
At Tr. 1860 he commented that “if this is satisfactory, I think 
we can proceed in a practical way and the question will, in tact, 
drop out of the case.” 

Mr. Leventhal then proceeded to cross-examine Mr. Good¬ 
rich from the afternoon break of that day through all of! the 
next day (Tr. 1870 to Tr. 1989). 

In summary, counsel for Chotin and Greenville placed him¬ 
self in the paradoxical position of both demanding and refus¬ 
ing the work papers over which the Examiner had no control. 
It is clear that counsel thereby obviously strove to dtiay 
the hearing and to try the patience of the Examiner uijider 
the guise of a claim for “more effective” cross-examinatioh of 
a witness and that counsel for Chotin and Greenville clearly 
revealed that he was already carefully prepared. The instance 
of the work papers lucidly reveals the purposes of that coujnsel 
in this proceeding. 

Cross-examination of Mr. Naff 

• i 

Equally obvious are the endeavors of Counsel for the barge 
intervenors, as he proceeded to cross-examine Mr. Naflf[ to 




18 


pursue lines of inquiry with respect to subjects which the 
Examiner had theretofore held were not relevant in this pro¬ 
ceeding, and to delay completion of the hearing. 

The assertion is made by Petitioners that effective cross- 
examination was denied them and that counsel was deliberately 
harassed and “upbraided” evidencing hostility on the part of 
the Examiner. However, the record establishes that it was 
the Examiner who was harassed, that Counsel in fact did effec¬ 
tively cross-examine Mr. Naff on matters relevant to the in¬ 
quiry, and that cross-examination was precluded only with 
respect to those areas which were either beyond the scope of 
the hearing or beyond the scope of Mr. Naff's direct testimony. 

Mr. Naff, President of Texas Eastern, had testified on direct 
examination on December 20, 1954 as Texas Eastern's policy 
witness. At that time it was understood that when the hear¬ 
ing reconvened on January 18, 1955 he would be available for 
cross-examination. Matters of company policy had been de¬ 
ferred for Mr. Naff. In addition to being a general policy 
witness, Mr. Naff sponsored Exhibit No. 36, which was a 
compilation of statistics and computations contained in other 
exhibits. The Exhibit reflected the financial impact upon 
Texas Eastern's gas business, of the operation of the Little 
Inch as an oil products line and assumed the most adverse 
financial results of such operation. 

Counsel for the barge intervenors cross-examined Mr. Naff 
at length with respect to considerations given the project by 
the Board of Directors (Tr. 1339 et seq.), the petroleum market 
products survey made by Texas Eastern's independent con¬ 
sultants (Tr. 1343 et seq.), Exhibit No. 36 (Tr. 1350, et seq.), 
Texas Eastern's gas contracts with United Gas Pipe Line for 
deliveries at Longview and Kosciusko (Tr. 1383, et seq.), 
operational flexibility to be achieved by the South Louisiana 
tie-line (Tr. 1383, 1403, 1417 et seq. and 1424), Texas East¬ 
ern's gas purchase policy, the system “bottleneck” below Cast¬ 
or, Louisiana, cost of operation of the Little Inch in gas serv¬ 
ice (Tr. 1403) and, the effect of the anti-trust suit in Louisiana 
on an issue of Preferred Stock (Tr. 1408-1410). 

Counsel for Petitioners again cross-examined Mr. Naff, be¬ 
ginning at Tr. 1514, after Mr. Chapman, counsel for American 
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Pipe Line, completed his cross-examination. This further 
cross-examination related to matters discussed by Mr. Chap¬ 
man with respect to Exhibit No. 36 (Tr. 1514-1521, 1536). 
Inquiry was made with respect to the possibility of conflict; be¬ 
tween Texas Eastern’s products line and the ultimate Con¬ 
sumption of the natural gas which it transports and sells, find 
to the expandability of the Kosciusko line (Tr. 1524, 1526). 

With respect to all the above matters, Mr. Naff was crpss- 
examined extensively. However, all of the above crossfex- 
amination did not occur in an orderly and continuous manner. 
Counsel continuously sought to delve into matters outsid^ of 
the scope of the issues as previously determined by the Exam¬ 
iner. Not only did counsel persist in endeavoring to elicit 
answers with respect to these known objectionable matters, 
but proceded to argue vehemently with the Examiner with re¬ 
spect to his ruling upon objections. 

Cross-examination of Mr. Naff was curtailed or precluded 
with respect to an Exhibit attached to Texas Eastern’s Appli¬ 
cation, as no witness had testified with respect thereto, and it 
had not been made a part of the record evidence. Other crqss- 
examination related to inquiry not permitted on what Mr. Naff 
told stockholders and what had transpired at a stockholders’ 
meeting (Tr. 1347, 1414), (the colloquy cited in Petitioners’ 
Brief at p. 39 is part of the argument ensuing as the result of 
the ruling that these questions were not proper cross-examina¬ 
tion), an article appearing in the Wall Street Journal on No¬ 
vember 11, 1954 (Tr. 1380, 1381), volumes of natural gas pro¬ 
posed to be transported by Texas Eastern in applicationsi to 
be filed in the future (Tr. 1538), a telegram sent in 1951 from 
R. H. Hargrove, late President of Texas Eastern, to Mr. Mc¬ 
Gowan, President of United Gas Pipeline, in reference to the 
Kosciusko line (Tr. 1395 et seq.), operation of the oil products 
pipeline and the products to be carried (Tr. 1363, 1367, 13jT7, 
1381,1382,1538), Texas Eastern’s gas supply notwithstanding 
that Texas Eastern proposed no new gas purchases or increase 
in gas sales (Tr. 1353, 1395, 1402), and the meaning of testi¬ 
mony elicited from Mr. Marvin on cross-examination (Tr. 
1404-1406). 
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Instances of repeating questions with respect to matters pre¬ 
viously covered and rephrasing or restating of questions with 
respect to matters previously covered appear at Transcript 
pages 1523-1524, 1527-1528, 1531, 1536, and 1538. 

The foregoing summarization illustrates clearly that counsel 
for the barge intervenors adhered strictly to a definite pattern 
of conduct in these proceedings, namely, to interject, whenever 
it appeared propitious to him, questions relating solely to those 
matters which the Examiner, as early as Transcript pages 57-66 
and 182-186, had ruled not to be proper in these proceedings 
and to indulge in continued argument with respect to the 
rulings thereon. 

The Record clearly shows not. only that counsel for the barge 
intervenors were permitted very great latitude in his cross- 
examination of Mr. Naff with respect to those matters which 
were at issue in these proceedings, but also that he was per¬ 
sistent in asking irrelevant and repetitious questions with re¬ 
spect to matters beyond the scope of the hearing and beyond 
the scope of the direct testimony of witnesses. The finding 
of the Commission that the circumstances about which peti¬ 
tioners complain resulted from “intervenors’ adamant refusal 
to abide by the rulings of the Examiner regarding the issues 
involved and permissive scope of cross-examination” (Opinion 
282, p. 24) is amply supported by the Record. 

Clarification of record through counsel 

Petitioners suggest that the action of the Examiner in call¬ 
ing counsel for the barge intervenors as a witness is final 
evidence of his hostility. When, however, the purpose for 
and results of the Examiner’s action are considered, it must 
be recognized that rather than represent hostility or harass¬ 
ment to counsel for Chotin and Greenville, the Examiner 
clarified the record on a topic in improper posture and actu¬ 
ally aided Mr. Leventhal in that the barge intervenors thereby 
preserved a matter for consideration by the Commission. 

There could be no doubt regarding the purpose of calling 
Mr. Leventhal as a witness. The Examiner referred specifi¬ 
cally to the happenings of the previous day and to the tran- 
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script where Mr. Leventhal had sought to introduce into Evi¬ 
dence what had been identified as Exhibit No. 65. This pro¬ 
posed Exhibit No. 65 was an affidavit of C. L. Brockschmjdt, 
a Vice President of Texas Eastern, filed in the United States 
District Court in Louisiana in the antitrust proceeding. Ref¬ 
erence had been made by Mr. Leventhal to Exhibit NosJ 37 
and 38. Exhibit No. 37 pertained to financing and was jthe 
Agreement between Texas Eastern and certain insurance com¬ 
panies for the purchase of bonds. Exhibit No. 38 ^as 
introduced solely for the limited purpose (Tr. 1708-1709) of 
showing that it was the same document that had been shcjwn 
to the insurance companies in connection with the Bond Pur¬ 
chase Agreement (Ex. No. 37) and to which specific reference 
was made in that Agreement. Mr. Leventhal had read n^ost 
of the pertinent parts of the affidavit into the Record flTr. 
2151 to and including 2155) when the Examiner inquired as 
to the purpose of the proposed Exhibit No. 65. The purpose 
was stated to be that “there is a failure to state material fajcts, 
namely the absolute lack of interest of the four companies 
involved, as shown in Mr. Brockschmidt’s affidavit, each of 
whom is listed in the material submitted to the Bond fjur- 
chasers as having an interest in the products pipeline, and 
that therefore this agreement is not a firm agreement, Ex¬ 
hibit No. 37.” (Tr. 2155.) The Examiner, upon objection, 
rejected the proposed Exhibit No. 65. 

The Examiner, recognizing the intended effect of proposed 
Exhibit No. 65, and that Mr. Leventhal in his statement of 
record indicated the truth of the statements read, rather tlfian 
a mere showing that the statement had been made, waE of 
opinion that the portions of the affidavit read into the Record 
by counsel for the barge petitioners should not remain on jthe 
record as statements of fact since they were statements pot 
made under oath. He sought, therefore, to secure from coun¬ 
sel who placed them in the Record a legal opinion regarding 
their effect and to elicit from Mr. Leventhal under oath merely 
whether he, Mr. Leventhal, knew of his own knowledge tjhat 
what he had stated the previous day was factually ttue. 
The answer given was that the Commission should give con- 
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sideration to the statements of record and that he, Mr. Leven- 
thal, did not know whether they were true or not true. 

The initial result of calling Mr. Leventhal was to clarify 
the Record with respect to the absence of sw’orn testimony 
regarding the truth or falsity of the contents of Exhibit Nos. 
37 and 38 and proposed Exhibit No. 65. 

A second result was that by reason of his expression of legal 
opinion regarding the propriety of the Commission consider¬ 
ing the proposed Exhibit No. 65, the Examiner pointed out 
the error of Mr. Leventhal’s position and suggested the man¬ 
ner whereby the rejected instrument would properly be before 
the Commission: i. e., on an offer of proof. Counsel for the 
barge intervenors failed to recognize and to point out the fair¬ 
ness of the Examiner in thus assisting barge intervenors to 
preserve any rights they might have with respect to his rejec¬ 
tion of proposed Exhibit No. 65. 

The foregoing analysis of the Record completely refutes 
any suggestion that petitioners w*ere denied a full and fair 
hearing. It establishes, instead, that the Examiner endeav¬ 
ored to conduct the hearing in an orderly and proper manner. 
He sought at the outset of the hearing to assure that the Record 
to be developed would contain all evidence material and rele¬ 
vant to the issues involved and would not be burdened with 
irrelevant testimony and exhibits. 

At the beginning of the hearing (Tr. 55-66, 166, 182-186, 
689 et seq.y 784) he outlined the issues and the scope of rele¬ 
vant and competent evidence. Upon innumerable occasions 
he restated his view of the issues and what to him represented 
the scope of relevant and competent evidence. Never did he 
refuse to permit testimony pertinent to the issues thus stated. 
So concerned was he with the problems presented by the con¬ 
tinued refusal of counsel for the barge intervenors to abide by 
his rulings that he called a meeting of all counsel for the pur¬ 
pose of conveying that concern to them and of seeking their 
assistance in keeping the hearing within manageable bounds 
[Tr. 1544 (1)-1544 (55)]. 

The trial tactics of counsel for the barge intervenors and 
the purposes therefor are clearly revealed. There was a re- 
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fusal to abide by the Examiner’s rulings and continued len- 
deavor to circumvent them. There was persistent argument 
with respect to his sustaining objections. There was con¬ 
tinued refusal to proceed with cross-examination because o^ an 
asserted inability to examine work papers although duijing 
the time when necessity for their examination was asserted, 
counsel for Texas Eastern offered to permit their examination 
and the offer was not accepted until it had been repeated jin- 
numerable times. Further, there was the continued attenjipt 
to bring into the proceedings the propriety of the use of the 
Little Inch as a carrier of petroleum products and to compel 
the Examiner to pass upon the legality of such operation in¬ 
sofar as it related to the Sherman and Clayton Acts. With 
respect to the last-mentioned subject matter, there was the 
attempt to introduce an affidavit filed in the United States 
District Court for the Western District of Louisiana into this 
Record and to establish the truth of the contents thereof jfor 
the purpose of refuting a statement contained in Exhibit E T o. 
38 which Exhibit was introduced solely as proof of the f^ct 
that it had been delivered to the insurance companies. For 
the purpose of clarifying the Record in this regard, the Ex¬ 
aminer called counsel for the barge intervenors as a witness 
who admitted that he had no knowledge of the truth or falsity 
of the contents of the affidavit. 

The foregoing recitation of the trial tactics of counsel for 
the barge intervenors indicates most definitely an endeayor 
to “try the examiner”. The admonitions of the Examirier 
were certainly within his power and duty to conduct the hear¬ 
ing in an orderly and proper manner. Rather, therefore, thjan 
to warrant condemnation of the Examiner, the Record reflects 
his sincere desire and attempt to perform the duties and func¬ 
tions entrusted to him and not to permit introduction jof 
evidence regarding matters over which the Commission hjas 
no jurisdiction. Criticism, if any, should be directed toward 
him who complains of not having received a full and fyir 
hearing. 


i 

i 


i 
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CONCLUSION 

Petitioners were accorded a full and fair hearing. 

Respectfully submitted. 

Willard W. Gatchell, 

General Counsel, 

William J. Grove, 

Assistant General Counsel, 

William L. Brunner, 

Attorney, 

Counsel for Respondent Federal Power Commission, 

441 “G” Street N. W. y Washington 25, D. C. 

November 15, 1955. 


APPENDIX OF STATUTES AND REGULATIONS* 

j 

Natural Gas Act, Act of June 21, 1938, c. 556, 52 Stat. 821, 
U. S. C. A., Title 15, sec. 717 et seq. 

Sec. 7. # # * 

(b) No natural-gas company shall abandon all! or 
any portion of its facilities subject to the jurisdiction 
of the Commission, or any service rendered by meins 
of such facilities, without the permission and approval 
of the Commission first had and obtained, after due 
hearing, and a finding by the Commission that ihe 
available supply of natural gas is depleted to the extent 
that the continuance of service is unwarranted, or tlat 
the present or future public convenience or necessity 
permit such abandonment. [52 Stat. 824 (1938);! 15 
U. S. C. 717f (b) (1946)] 

(c) No natural-gas company or person which will! be 
a natural-gas company upon completion of any pro¬ 
posed construction or extension shall engage in the 
transportation or sale of natural gas, subject to the 
jurisdiction of the Commission, or undertake the con¬ 
struction or extension of any facilities therefor,! or 
acquire or operate any such facilities or extensions 
thereof, unless there is in force with respect to such 
natural-gas company a certificate of public convenience 
and necessity issued by the Commission authorizing 
such acts or operations: * # * 

In all other cases the Commission shall set the matter 
for hearing and shall give such reasonable notice of the 
hearing thereon to all interested persons as in its judg¬ 
ment may be necessary under rules and regulations! to 
be prescribed by the Commission; and the application 
shall be decided in accordance with the procedure 
provided in subsection (e) of this section and such 
certificate shall be issued or denied accordingly, Pfo- 
vided, however , That the Commission may issue a tejn- 

( 25 ) 
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porary certificate in cases of emergency, to assure 
maintenance of adequate service or to serve particular 
customers, without notice or hearing, pending the 
determination of an application for a certificate, and 
may by regulation exempt from the requirements of 
this section temporary acts or operations for which the 
issuance of a certificate will not be required in the public 
interest. [52 Stat. 825 (1938), as amended, 56 Stat. 83 
(1942); 15 U. S. C. Sec. 717f (c) (1946)] 

* * * * * 

(e) Except in the cases governed by the provisos 
contained in subsection (c) of this section, a certificate 
shall be issued to any qualified applicant therefor, au¬ 
thorizing the whole or any part of the operation, sale, 
service, construction, extension, or acquisition covered 
by the application, if it is found that the applicant is 
able and willing properly to do the acts and to perform 
the service proposed and to conform to the provisions 
of the Act and the requirements, rules and regulations 
of the Commission, thereunder, and that the proposed 
service, sale, operation, construction, extension or 
acquisition, to the extent authorized by the certificate, 
is or will be required by the present or future public 
convenience and necessity; otherwise such application 
shall be denied. The Commission shall have the power 
to attach to the issuance of the certificate and to the 
exercise of the rights granted thereunder such reason¬ 
able terms and conditions as the public convenience 
and necessity may require. [56 Stat. 84 (1942); 15 
U. S. C. Sec. 717f (e) (1946)] 

Federal Power Commission, Rules of Practice and Procedure. 

Sec. 1.20. # * * 

(d) Disqualification of a presiding officer. A presid¬ 
ing officer may withdraw* from a proceeding when he 
deems himself disqualified, or he may be withdrawn by 
the Commission for good cause found after timely affi¬ 
davits alleging personal bias or other disqualifications 
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have been filed and the matter has been heard by the 
Commission or by a presiding officer to whom it has 
delegated the matter for investigation and report. 

Administrative Procedure Act, Act of June 11, 1946, c. 3^4, 
§ 7, 60 Stat. 241, (U. S. C. A., Title 5, Secs. 1006, 1007). 

§ 1006; Hearings; presiding officers; powers and duties; 
burden of proof; evidence; record as basis for decision 

(a) There shall preside at the taking of evidence 
(1) the agency, (2) one or more members of the bocly 
which comprises the agency, or (3) one or more ex¬ 
aminers appointed as provided in this chapter; but 
nothing in this chapter shall be deemed to supersede tpe 
conduct of specified classes of proceedings in whole 6r 
part by or before boards or other officers specially pro¬ 
vided for by or designated pursuant to statute. Tljie 
functions of all presiding officers and of officers partici¬ 
pating in decisions in conformity with section 1007 of 
this title shall be conducted in an impartial mannejr. 
Any such officer may at any time withdraw if he deenjis 
himself disqualified; and, upon the filing in good faith 
of a timely and sufficient affidavit of personal bias <j>r 
disqualification of any such officer, the agency shall 
determine the matter as a part of the record and decisiqn 
in the case. 

| 

(b) Officers presiding at hearings shall have au¬ 
thority, subject to the published rules of the agency 
and within its powers, to (1) administer oaths and 
affirmations, (2) issue subpoenas authorized by la\X, 
(3) rule upon offers of proof and receive relevant evi¬ 
dence, (4) take or cause depositions to be taken when¬ 
ever the ends of justice w r ould be served thereby, (5|) 
regulate the course of the hearing, (6) hold conferences 
for the settlement or simplification of the issues by con¬ 
sent of the parties, (7) dispose of procedural requestjs 
or similar matters, (8) make decisions or recommend 
decisions in conformity with section 1007 of this titl^, 
and (9) take any other action authorized by agency 
rule consistent with this chapter. 
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(c) Except as statutes otherwise provide, the pro¬ 
ponent of a rule or order shall have the burden of proof. 
Any oral or documentary evidence may be received, but 
every agency shall as a matter of policy provide for 
the exclusion of irrelevant, immaterial, or unduly repeti¬ 
tious evidence and no sanction shall be imposed or rule 
or order be issued except upon consideration of the 
whole record or such portions thereof as may be cited by 
any party and as supported by and in accordance with 
the reliable, probative, and substantial evidence. Every 
party shall have the right to present his case or defense 
by oral or documentary evidence, to submit rebuttal 
evidence, and to conduct such cross-examination as may 
be required for a full and true disclosure of the facts. In 
rule making or determining claims for money or benefits 
or applications for initial licenses any agency may, where 
the interest of any party will not be prejudiced thereby, 
adopt procedures for the submission of all or part of the 
evidence in written form. 

§ 1007. Initial decisions; conclusiveness; review by 
agency; submissions by parties; contents of decisions; 
record 

In cases in which a hearing is required to be conducted 
in conformity with section 1006 of this title— 

(a) In cases in which the agency has not presided at 
the reception of the evidence, the officer who presided 
(or, in cases not subject to subsection (c) of section 1004 
of this title, any other officer or officers qualified to 
preside at hearings pursuant to section 1006 of this title) 
shall initially decide the case or the agency shall require 
(in specific cases or by general rule) the entire record to 
be certified to it for initial decision. Whenever such of¬ 
ficers make the initial decision and in the absence of 
either an appeal to the agency or review upon motion of 
the agency within time provided by rule, such decision 
shall without further proceedings then become the 
decision of the agency. On appeal from or review of 
the initial decisions of such officers the agency shall, 
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except as it may limit the issues upon notice or by rijile, 
have all the powers which it would have in making the 
initial decision. Whenever the agency makes the initial 
decision without having presided at the reception of the 
evidence, such officers shall first recommend a decision 
except that in rule making or determining applications 
for initial licenses (1) in lieu thereof the agency may 
issue a tentative decision or any of its responsible officers 
may recommend a decision or (2) any such procedure 
may be omitted in any case in which the agency finds 
upon the record that due and timely execution of | its 
functions imperatively and unavoidably so requires. 
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gas pipeline for the purpose of converting it to the carriage of petroleum 
products when it refused to consider whether the national defense interest 
would be thereby served, and rejected evidence that the conversion was 
contrary to the national defense interest. 
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petitioners of a fair hearing, and if so, whether petitioners are estopped to 
complain because of failure to request his disqualification. 



(i) 

INDEX 


Jurisdictional Statement. 1 

Concise Statement of the Case . 2 

Statutes and Regulations Involved. 5 

Statement of Points . . . . '. 5 

Summary of Argument . 7 

Argument. n 

I. The Commission Erred in Refusing to Consider Issues of Future Public Con¬ 
venience and Necessity, and in Excluding Evidence as to Alternatives to 
Texas Eastern’s Project. 11 

II. The Commission Erred in Holding Irrelevant Issues of Public Convenience 
and Necessity Arising out of Texas Eastern's Proposed Use of die Little Inch 
in Petroleum Products Service. 16 

A. Texas Eastern’s Motivating Reason for This Application is to Enter the 

Petroleum Products Transportation Business Through the Little Inch Line.. 16 


B. The Commission Rejected as Beyond its Jurisdiction all Consideration 

of Whether and to What Extent Granting the Application Would Accord 
Texas Eastern Special Advantages in Its Products Transportation Bus¬ 
iness Based Upon Its Legally Protected and Sheltered Position in Natural 
Gas Transmission, and Would Provide Texas Eastern with the Power to 
Monopolize the Products Transportation Market. 16 

C. Under the Standard of Public Convenience and Necessity the Commis¬ 
sion’s Jurisdiction and Concern Extended to the Issues Tendered in 
Regard to Impact of Commission’s Approval and Increased Natural 


Gas Advantages, On Free Competition in Petroleum Products 

Transportation. 23 

D. The Commission Erred in Replying on Texas Eastern’s Contract to 
Purchase the Little Inch as Showing that Conversion to Products 
Use was in the Public Interest. 28 


ID. Commission Erred in Refusing to Consider Evidence of Disadvantages of 
Conversion Project from Viewpoint of National Defense, And Further 
Erred in Simultaneously Relying on Recapture Provisions Pertinent to 


Little Inch. 31 

IV. The Order Should Be Set Aside Because Petitioners Were Denied a Fair 

Hearing . 33 

A. The Hostility of the Examiner. 33 

B. The Commission’s Ruling. 43 

V. Conclusion—The Commission Failed to Weigh the Disadvantages As Well 

As The Advantages of the Conversion Project . 44 

Appendix of Statutes and Regulations 

National Gas Act of 1938 47 



Federal Power Commission, Rules of Practice and Procedure 


48 




















(ii) 

INDEX 


Page 


CASES CITED 

Alford v. United States. 282 U.S. 687. 692(1931). 39 

American Airlines, Inc. v. Civil Aeronautics Board, 89 U.S. App. D.C. 

365, 192 F. 2d 417 <1951) .. 12 

Beaumont Broadcasting Corp. vj F.C.C., 91 U.S. App. D.C. Ill, 202 F.2d 

306-310 (1952) . 15 

Carter Products, Inc. v. Federal Trade Commission. 201 F.2d 446 (C.A. 9th, 1953). ... 39 

McLean Trucking Co., Inc. v. United States, 321 U.S. 67 (1944) . 26 

National Broadcasting Co. v. United States, 319 U.S. 190(1942) . 26 

National Coal Association v. Federal Power Commission, 89 U.S. App. D.C. 135, 

191 F. 2d 462(1951) . 24 

N.L.R.B. v. National Paper Co., 216 F.2d 859 (C. A. 5th, 1954) . 34 

N.L.R.B. v. Phelps. 136 F.2d 562 (C.A. 5th. 1942) . 34 

Southern S. S. Co. v. National Labor Relations Board, 316 U.S. 31, 47 (1942). 27 

Whitaker v. McLean, 73 App. D.C. 259, 118 F.2d 596 (1941) . 33, 43 












UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 12,895 


CITY OF PITTSBURGH 
CHOTIN TOWING CORPORATION AND 
GREENVILLE TOWING COMPANY, INC., 

Petitioners 


v. 

FEDERAL POWER COMMISSION 


Respondent, 


and 

TEXAS EASTERN TRANSMISSION CORPORATION, 

Intervenor 


On Petition to Review an Order of The 
Federal Power Commission 


BRIEF OF PETITIONERS 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under section 19 (b) 
of the Natural Gas Act to set aside an order of the Federal Power 
Commission ("Commission”) issued June 24, 1955, under section 7 
of the Natural Gas Act. That order granted an application of Texas 
Eastern Transmission Corporation ("Texas Eastern"), for a certifi¬ 
cate of public convenience and necessity to construct certain natural 
gas pipeline facilities, and permitted it to abandon certain facilities. 
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Orders granting petitions to intervene were issued by the Com¬ 
mission (a) on October 22, 1954, as to Chotin Towing Corporation 
("Chotin") and Greenville Towing Company, Inc. ("Greenville M ). 
(Their joint intervener, River Company, Inc., has since dropped out 
of the proceeding); and (b) on November 23, 1954, as to the City of 
Pittsburgh ("Pittsburgh") 

By order issued August 12, 1955, the Commission denied the 
timely petitions for rehearing filed by Pittsburgh, Chotin and Green¬ 
ville. They filed their joint and several petition for review in this 
Court on September 7, 1955. 

CONCISE STATEMENT OF THE CASE 

The Commission’s order grants Texas Eastern’s application to 
abandon 1,108 miles of its Little Inch gas pipeline from Baytown, 
Texas to Moundsville, West Virginia for the purpose of converting it 
to the carriage of petroleum products. The Commission found that 
the basic and motivating reason underlying the application is Texas 
Eastern’s desire to engage in the petroleum products transportation 
business through the Little Inch line. (Opinion, p. 5). The order 
authorizes Texas Eastern to replace the gas service of the abandoned 
Little Inch by constructing a new gas line from Baytown, Texas, to 
Kosciusko, Mississippi, connecting its existing gas systems, and by 
adding compression facilities on its existing gas line from Kosciusko 
to Connelsville, Pa. 

The Commission found that the construction and operation were 
required in the public convenience and necessity and that the abandon¬ 
ment was permitted in the public interest and necessity. It found 
that the total estimated cost of the project will be $71,814,000, which 
will increase Texas Eastern’s rate base $22,000,000 (Op., p. 5);, 
that the project is feasible from an economic and engineering stand¬ 
point (Op., pp. 5, 9); that the tie line permits flexibility in the pur¬ 
chase of gas, if available, and may thus improve Texas Eastern’s 
reserves (Op., pp. 7-8); and in that it will avoid the threat to gas 
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consumers that the Government may, in time of emergency, invoke its 
"dormant estate” under the national security provisions of its 1947 agree¬ 
ment selling the Big Inch and Little Inch lines to Texas Eastern, which 
gives it until 1967 the right in time of emergency to require conversion of 
the Little Inch to petroleum products. 

Texas Eastern's project was opposed by Pittsburgh, intervening as a 
user of gas and on behalf of other consumers in the city, and by Chotin and 
Greenville, barge operators carrying petroleum products on the Mississip¬ 
pi and Ohio line systems, intervening as competitors. Their petition for 
review prevents questions as to the proper scope of the issues before the 
Commission. In large part the Commission's rulings on issues arose in 
respect of a Proffer of Proof (Tr. 1748), by Chotin and Greenville, which 
was offered and ruled upon as a means of defining the issues in the proceed¬ 
ing (Tr. 1865-6, 2050-3). 

Future Public Convenience and Necessity . Petitioners sought to 
introduce evidence to show that the granting of the application would be 
contrary to the future public convenience and necessity, from the stand¬ 
point of gas service, and that with Texas Eastern's next block of expansion 
the conversion project would result in significantly higher cost of service 
than if the Little Inch were retained (Tr. 1748). 

The Examiner rejected this evidence on the ground that ZDexas Eastern 
sought no authority to increase purchases or sales and therefore any evi¬ 
dence involving an assumption of expansion was irrelevant (Tr. 2120). On 
the same basis the Examiner held that Texas Eastern's gas supply was not 
an issue and prohibited cross-examination thereon (Tr. 247, 1397). 

It should be noted that Texas Eastern's president, Mr. Naff, testified 
that the Company anticipated annual growth in demand of 50-100 million 
cubic feet per annum, and that an application would soon be filed to meet 
the urgent demands for additional gas in 1956 (Tr. 1384, 1445). 

Mr. Naff had testified that if the Little Inch were not retained con¬ 
struction of a tie line would require a massive expansion of 300-500 million 
feet per day (Tr. 1254). Cross examination as to whether a tie line would 
be feasible with an expansion of only 200 million feet per day was prohibited 
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as involving an assumption of future expansion (Tr. 1419). 

On May 20, 1955, after the close of the hearing, Chotin and Green¬ 
ville filed a motion that the record be reopened to include three memoranda 
written by Charles I. Thompson, as Texas Eastern director. Mr. Thomp¬ 
son’s memoranda declared that a tie line should be constructed whether or 
not the Little Inch is converted, and that such a tie line was feasible, even 
assuming retention of the Little Inch with expansion of only 200,000 mcf per 
day, which would appear by 1957. The Commission denied the motion as 
not timely filed, and as referring to evidence which could not affect its 
conclusions (Op., p. 26). 

Alternatives . Petitioners sought to introduce evidence to show that 
there were alternatives to the conversion project which provided better 
means of accomplishing the gas service objectives of Texas Eastern (Tr. 
1749). This evidence was rejected as irrelevant and immaterial (Tr. 2051). 

Advantages of Natural Gas Business in Launching and Operation of 
Products Line. Petitioners sought to introduce evidence to show that the 
conversion of the Little Inch to petroleum products was not in the public 
interest because Texas Eastern's legally protected natural gas transmission 
business would be the foundation for launching and operating the products 
line, with the result that barge operators serving the products market con¬ 
cerned (including Chotin and Greenville) would not be confronted with a 
products line to be financed and operated on its own feet but with a line 
given the special advantages of initial financing on the basis of Texas East- 
tern's credit and resources as a natural gas company; of an increase in 
Texas Eastern's gas earnings from the granting of this application for absorp¬ 
tion of products line losses; and of transfer of the line at depreciated book 
value. Petitioners further offered to show that these advantages would 
enable Texas Eastern to monopolize the products transportation market in¬ 
volved and to displace the barge operators. 

All this evidence was rejected by the Examiner as wholly irrelevant 
and immaterial to the issues in the case (Tr. 2053). The Commission 
affirmed stating this was beyond its jurisdiction or concern (Op., p. 14). 



5 


National Defense . Petitioners sought to introduce evidence, both at 
the hearing (Proffer, Tr. 1756), and by the motion of May 20, 1955 re¬ 
ferred to above, to show that this peacetime conversion project was not in 
the national defense interest. The evidence was held immaterial and ir¬ 
relevant (Tr. 2048-9, 2051), and the motion was denied. 

Fair Hearing . The Commission rejected the claim of Chotin and 
Greenville that the Examiner's conduct showed hostility amounting to bias, 
and held them estopped for failure to seek the Examiner’s disqualification. 

Petitioners Chotin and Greenville f iled with this Court on September 
7, 1955, an application for leave to adduce as additional evidence a letter 
of the Department of Justice, clearing the sale of the Inch lines to Texas 
Eastern, showing that clearance was based upon Texas Eastern's repre¬ 
sentation of purchase for natural gas use, and that the Department specifi¬ 
cally withheld clearance of any alteration of such operations. 

STATUTES AND REGULATIONS INVOLVED 

These are set forth below in an Appendix. 

STATEMENT OF POINTS 

In behalf of all petitioners 

I 

1. The Commission erred in failing to consider the advantages and 
disadvantages of Texas Eastern's project, for the abandonment of gas ser¬ 
vice of the Little Inch and construction of replacement gas facilities, in the 
light of the future public convenience and necessity. 

2. The Commission erred in holding that the anticipated future 
developments of Texas Eastern's expansion were not an issue in the case, 
merely because authorization to expand sales and deliveries was not sought 
in the pending application. 

3. The Commission erred in rejecting evidence to show that with the 
next block of Texas Eastern's expansion cost of gas service would be signi- 
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ficantly greater than if the Little Inch had been retained in service. 

4. The Commission erred in rejecting evidence on whether a tie line 
was feasible upon modest expansion without abandonment of the Little Inch, 
both in prohibiting cross-examination, and in denying a motion to reopen 
the proceeding to adduce newly discovered evidence to this effect. 

5. The Commission erred in rejecting evidence of other alternatives 
better accomplishing gas service advantages. 

In behalf of Chotin and Greenville 


n 

6. The Commission erred in holding that it had no jurisdiction or 
concern with the complaint of barge operator petitioners, and in rejecting 
petitioners' proffer of proof to show, that because of the Commission's 
order they would be confronted not with free and fair competition in products 
transportation from the Little Inch products line standing on its own feet 
but with competition based on Texas Eastern’s special advantages as a 
natural gas company sheltered by the Commission Smm from A competition, 
and used as a vital element in and foundation for launching and conducting 
the Little Inch as a products transportation enterprise that could not be 
financed on its independent merits; that such special advantages would be 
significantly enhanced, by the granting of the application, due to an increase 
in gas earnings available to Texas Eastern to absorb products transporta¬ 
tion losses pending displacement of the barge operators, and that these 
special advantages will enable Texas Eastern to establish a monopoly in the 
products transportation market. 

7. The Commission erred in finding a public interest in conversion 
of the Little Inch to products service under present circumstances on the 
basis of the fact that the Government’s 1947 agreement selling the Inch 
lines to Texas Eastern permitted either petroleum use or natural gas use. 

8. The Court should grant the motion to adduce before the Commission 
the evidence that in 1947 the Justice Department cleared the sale of the Inch 
lines on Texas Eastern's representation of natural gas use, and with express 
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refusal to consider any changes in plan. 

m 

9. The Commission erred in rejecting evidence that peacetime con¬ 
version of the Little Inch impairs petroleum products transportation facili¬ 
ties available for emergency and thus is contrary to the national defence. 

10. The Commission erred in relying on the possible advantage to 
gas consumers of immediate conversion of the Little Inch in removing the 
threat of disruption of gas service af the Government should in an emer¬ 
gency require conversion of the Little Inch since (a) at the same time the 
Commission rejected evidence that immediate conversion is contrary to the 
national defense, (b) there was no evidence before the Commission as to 
defense planning involving the Little Inch, and (c) the Commission rejected 
a motion to reopen the proceeding for newly discovered evidence that such 
defense planning is interested in transportation of crude petroleum and in 
conversion of the Big Inch, which line remains subject to the dormant'estate. 

IV 

11. The Commission erred in failing to conclude that the hostility of 
the Examiner to petitioners and their counsel, as shown by his conduct and 
rulings, constituted denial of a fair hearing. 

12. The Commission erred in holding that petitioners’ failure to seek 
disqualification of the Examiner estopped them to claim denial of fair hear¬ 
ing due to the Examiner's hostility. 

SUMMARY OF ARGUMENT 
In behalf of all petitioners. 

I. The Commission failed to discharge its responsibility under 
section 7 of the Natural Gas Act to consider the future as well as the public 
convenience and necessity. 

It held that because Texas Eastern was not now seeking authority to 
increase sales or deliveries it was irrelevant to consider the advantages 
and disadvantages of the conversion project in the light of future expansion. 
That was an unrealistic and erroneous approach, particularly in view of 
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Texas Eastern’s own testimony of expansions contemplated soon. It is the 
function of an administrative agency to anticipate future developments and 
consider proposals in the light thereof. 

Because of this erroneous premise of rigid restriction to present 
volumes of gas delivered, the Commission erroneously limited the issues 
of the proceeding. If erroneously failed to require disclosure of Texas 
Eastern’s expansion plans and the impact of the conversion project thereon. 
It erroneously rejected petitioners' offer to show that when such expansion 
took place the cost of gas service would be significantly higher under the 
conversion project than if the Little Inch were retained. 

This premise also produced error in the failure to consider whether 
the project with claimed disadvantages was necessary to achieve the pos¬ 
sible advantages of a tie line in possibly increasing gas purchases. Peti¬ 
tioners were erroneously stopped from showing that this tie line would be 
available even without abandoning the Little Inch. That was relevant and 
appropriate even though it involved an assumption of modest future expan¬ 
sion supporting the tie line. 

The Commission should not have rejected petitioners' offer to show 
the availability of alternatives more effectively serving the gas service ob¬ 
jectives of this project, without abandoning the Little Inch. Although the 
Commission could not order their construction, these alternatives were 
relevant in determining the public interest and balancing the project’s pros 
and cons. 

In behalf of Chotin and Greenville. 

-- - __i , , -- \ 

n. The Commission erred in holding irrelevant, and beyond its 
jurisdiction or concern, the issues raised by petitioners concerning the 
proposed use of the Little Inch in petroleum products transportation. That 
use is the basic motive underlying Texas Eastern’s application. 

Petitioners offered to show that: 

A vital element in and foundation for the Little Inch products enter¬ 
prise are Texas Eastern's special advantages derived from the legally pro¬ 
tected natural gas transmission business. By granting this application the 
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Commission provides an increase in natural gas revenues which permit 
Texas Eastern’s absorption of and persistence in products line losses, 
pending displacement of the barge operators from the products transporta¬ 
tion market. Together with the transfer of the Little Inch at depreciated 
book value, and the use of Texas Eastern's credit as a natural gas company, 
sheltered by the Commission from free competition, this enables financing 
of a products line which could not be financed on its independent merits. 
Texas Eastern is thus enabled to use its legal quasi-monopoly in gas trans¬ 
mission as the foundation for a monopoly in the products transportation 
market. 

Petitioners complain because they are confronted with a products 
competitor not standing on its own feet but sheltered by the natural gas 
advantages. Texas Eastern did not undertake to compete in products trans¬ 
portation when it bought the Inch lines in 1947. It offers to do so now only 
with the aid of special advantages from its natural gas empire, which started 
with the Inch lines. The case would be different if Texas Eastern proposed 
to spin off the Little Inch products line to stand on its own feet. 

In determining the public convenience and necessity the Commission 
must consider not only natural gas interests but also the other fuel and fuel 
transportation interests. It must consider the policy of the antitrust laws 
although it has no jurisdiction to enforce those laws directly. That the 
products transportation industry is not under the Commission’s direct 
jurisdiction does not totally remove it from the Commission’s concern. The 
Commission's authority to shelter natural gas companies from free compe¬ 
tition entails a correlative responsibility and jurisdiction to ensure that it 
does not approve an integrated project using the benefits of that shelter to 
gain an unfair advantage, and in due course a monopoly, in petroleum 
products transportation. 

The Commission erred in its reliance on Texas Eastern's contract 
with the Government to purchase the Inch lines. That does not prohibit 
conversion to products use. But that is not a contract "right" which is either 
significant or determinative of whether conversion is in the public interest. 
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HI. The public convenience and necessity embraced consideration of 
evidence proffered by petitioners that the integrated conversion project was 
contrary to the national defense interest in impairing total quantity and 
flexibility of petroleum transportation facilities available for emergencies. 
National defense is obviously part of the public convenience and necessity. 

The Commission's refusal to consider the effect of the conversion 
project upon the national defense in general made it improper to approve 
the project in order to protect gas purchasers in particular against the 
threat of disruption in time of emergency due to conversion of the Little 
Inch. Moreover, its determination is not supportable in view of the fact 
that the record contained no evidence of defense planning showing that 
such a threat was substantial, and the fact that the Commission disclaimed 
any interest in petitioners' newly discovered evidence showing that the 
officials in emergency planning are interested in lines to carry crude 
petroleum to the East (Big Inch) rather than petroleum products (Little 
Inch). 

IV. Petitioners were denied a fair hearing by the hostility amounting 
to prejudice shown by the Examiner's rulings and conduct, erupting parti¬ 
cularly at the close of the hearing in his unwarranted examination of peti¬ 
tioners' counsel as a witness. Under the Commission's regulations and 
the circumstances of this case, presentation of this question is not preclud¬ 
ed by failure to seek disqualification of the Examiner. 
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ARGUMENT 

I. THE COMMISSION ERRED IN REFUSING TO 
CONSIDER ISSUES OF FUTURE PUBLIC CON¬ 
VENIENCE AND NECESSITY, AND IN EXCLUD¬ 
ING EVIDENCE AS TO ALTERNATIVES TO 
TEXAS EASTERN'S PROJECT 

1. The Commission refused to discharge its responsibility under 
section 7(b) and section 7(e) of the Natural Gas Act to consider the "future 
public convenience and necessity" as well as the "present public convenience 
and necessity. " 

The Commission erroneously insisted that merely because Texas 
Eastern's present application did not seek authority to increase sales or 
deliveries of gas, the Commission could not appraise the advantages and 
disadvantages of the conversion project in the light of future expansion. 

Texas Eastern prepared an elaborate exhibit (Exhibit 11) to show the 
effect of the conversion project on cost of gas service. But that woodenly 
assumed that delivery requirements for 1957, 1958, and 1959 would be the 
same volumes as in 1954. 

Yet Mr. Naff, Texas Eastern's president, testified that demand 
upon Texas Eastern's system will increase each year by about 50 to 100 
million cubic feet of gas per day, that "Texas Eastern is confronted with 
an urgent demand for additional gas that must be deliverable by the fall of 
1956" and that the Company planned to file soon an application for increased 
capacity and sales (Tr. 1445-6). 

No showing was required and no cross-examination was permitted 
(Tr. 1538) respecting Texas Eastern's plans to meet any future demands. 
Consequently, the Commission made no findings, not even a formal ultimate 
finding, respecting the future public convenience and necessity. 

Whether the conversion project is in the future public convenience and 
necessity can only be determined by comparing Texas Eastern's system, with 
and without the conversion project, in terlns of the future, and the probable 
expansion which is realistically a part of the future. 

The Commission's failure to consider future expansion ignores the 
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fact that Congress delegates authority to administrative agencies precisely 

in order to ensure consideration of probable future developments. See 

American Airlines, hie, v. Civil Aeronautics Board , 89 U. S App. D. C. 

365, 192 F. 2d 417 (1951), at 420-421: 

”In the second place, the regulatory function, certainly 
insofar as it includes permissive certificates, is a forward- 
looking function, as any examination of regulatory measures 
easily demonstrates. *** 

"The public convenience and necessity for which regulatory 
agencies issue certificates are the convenience and necessity 
of the future. The needs of yesterday require no fulfillment 
if they be not the needs of tomorrow. They may require re¬ 
compense, but they need no regulation. Every new bus route, 
new airplane service, new radio station, new stock issues, 
new pipe line, new power project, and so on, seeks its per¬ 
missive certificate upon the basis of future possibilities. If 
past or present events.are indicative of such probabilities, 
they are useful as indices. But surely the future is not 
limited to or by the past. * * * 

"* * * So the function of the agencies to which Congress 
has delegated these responsibilities is to examine the relevant 
past and present and then to exercise a rational judgment upon 
that data to ascertain the public convenience and necessity in 
the reasonably foreseeable future. " 

2. The Commission not only failed to require disclosure by Texas 

Eastern, it prohibited enlightenment by petitioners. Petitioners offered 

proof that withdrawing the Little Inch would significantly increase cost of 

service on the next block of expansion: 

"1. That Texas Eastern, in now proposing to withdraw from gas 
service the Little Inch, with its substantially depreciated rate 
base, and to use up the relatively inexpensive next stage of ex¬ 
pansion in the Kosciusko line (by adding stations and compres¬ 
sion as proposed in G-2503), will in effect be depriving gas 
consumers of a substantial advantage of the present system. 

For, in regard to the next block of expansion, which would be 
obtained by additional expansion of the Kosciusko line (primarily 
looping) and expansion of the South Louisiana line, the cost of 
service from Beamont to Connelsville would be significantly 
greater than that resulting from retention of the Little Inch 
facilities. " (Proffer, Tr. 1748.) 

This evidence was rejected on the ground that "future expansion . . . 
is not an issue in this case. " (Tr. 2120.) 
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The Commission erred in ordering surrender of a trunk line with a 

capacity of 200,000 mcf per day without any consideration of how this 

abandonment will affect Texas Eastern's service and cost of service in the 

light of known demands requiring increased capacity less than a year hence. 

As Pittsburgh’s brief to the Commission stated: 

"So far as gas consumers are concerned, the Little Inch 
lines is an "asset" of value. It renders adequate service 
at reasonable rates. Its operating expenses may be higher 
than other lines, but on the other hand it has a low rate base, 
which reduces cost of service. The rate base is low because 
of depreciation, which represents the conpany's recovery 
from gas customers in the past 7 or 8 years. The gas con¬ 
sumers should be entitled to the benefits of this low rate base. 

* * * * 

" * * * Texas Eastern's next block of expansion will come 
right behind this conversion project. But if the Little Inch 
line is converted now, it is lost to gas consumers. If the next 
block of expansion on the Kosciusko line means a higher cost of 
service than would be involved in retaining the Little Inch, the 
consumers are undoubtedly damaged. Yet under the Examiner’s 
ruling there would be no way to bring this to the attention of the 
Commission. ’’ 

3. The Commission's unyielding refusal to consider the Company's 
future expansion led to a further error in that it improperly accepted the 
conclusion that abandonment of the Little Inch is necessary to secure the 
possible advantage of a tie line (Naff, Tr.i 1419) without permitting testing 
of that conclusion. 

The Commission said that a tie line involved an advantage of giving 
greater "flexibility" to Texas Eastern to purchase gas, if available. (Op., 
pp. 7-8). Since the artificial assumption of continuance of present deliveries 
was held to mean that gas supply was not an issue in the case (Tr. 247, 1397), 
the advantage of increased gas supply was "simply one of the possible results", 
subject to judicial notice (Tr. 1397). The extent and significance of this pos¬ 
sible advantage in the light of Texas Eastern's future plans was not permitted 
to be the subject of evidence. 

This possible advantage was available only with abandonment of the 
Little Inch, according to Mr. Naff who testified that the tie line was not 
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feasible if the Little Inch were retained unles s there were "a massive ex¬ 
pansion program in the range, let us say, of 300 to 500 million feet per day. 
Otherwise the facilities would not be justified and would run up the cost of 
service too much.” (Tr. 1254-55.) On cross-examination petitioners asked 
whether an uneconomically high rate would be involved in retaining the Little 
Inch and carrying 200 million cubic feet per day through the new proposed 
facilities. The Presiding Examiner, sua sponte, told the witness not to 
answer the question, as there was no expansion in Texas Eastern's program 
and that hypothesis was not being considered (Tr. 1420). 

The Commission erred both in affirming the Examiner's ruling and in 
denying petitioners' motion of May 20, 1955, to reopen the record for in¬ 
clusion of three memoranda prepared by Charles I. Thompson, the Texas 
Eastern director with special responsibility for the conversion project 
(Tr. 1263-6). The memoranda contradict Mr. Naff, show categorically 
that a tie line is feasible with retention of the Little Inch at volumes of 
200, 000 mcf per day, and conclude that a tie line should be constructed 
whether or not the Little Inch is converted to products. 

4. Petitioners further offered to show (Proffer, Parti, par. 2): 

"That there are alternative means of accomplishing the 
objectives of Texas Eastern which would be more favorable 
in terms of cost of service. " (Tr. 1749.) 

Texas Eastern’s counsel had previously conceded that petitioners were 
free to introduce evidence of alternatives as part of their direct case (Tr. 
345). Yet the Examiner held evidence as to alternatives immaterial XTr... 
2051). The Commission sustained the ruling, saying that it "may either 
grant or deny . . . the proposal contained in the application. It cannot . . 

. . compel the company to submit another proposal, if it chooses not to do 
so. " (Op., p. 20.) 

Petitioners do not suggest that Texas Eastern can be compelled to do 
anything. The point is that the Commission, in considering whether an appli¬ 
cation is required in the present or future public interest, may take into 
account, for example, whether the proposal in the application renders service 
in the most economical way. Obviously the Commission must consider the 
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alternatives available to the applicant if it is to assure, in compliance with 
the statutory command, that service is afforded at "the lowest reasonable 
rates." Natural Gas Act, Sec. 5(a). 

Inquiry into alternatives was particularly necessary and appropriate 
where, as here, parties claimed that they would be seriously injured by the 
particular alternative selected, and that this injury is not merely a private 
hurt but has unwelcome consequences so far as the public interest is con¬ 
cerned. Beaumont Broadcasting Corp. v.j F. C. C. , 91 U. S. App. D. C. Ill, 
202 F. 2d 306, 310 (1952). 

hi the Beaumont case, Beaumont, a radiab'roadcast licensee threatened 

with electrical interference by the proposal of another licensee on the same 

frequency, offered to prove by direct and cross-examination that there were 

alternatives that would protect it from such interference. The Commission 

rejected the proffer on the ground, inter alia, "that alternative antenna 

system was not in issue. " This Court reversed that ruling, stating: 

"The issue tendered was not whether Beaumont's rather than 
Ozarks' antenna proposal should have been adopted. It was 
whether the public interest would be served by a grant to 
Ozarks with attendant interference when such interference 
might be eliminated by an antenna design not advanced by 
Ozarks." (202 F. 2d at 311.) 

This holding is fully applicable here. Here, as in the Beaumont case, 
the Commission denied petitioners the right to introduce evidence of alter¬ 
natives through their own witnesses. Here, as in the Beaumont case, it 
also denied them the right to cross-examine respecting alternatives. Thus 
cross-examination of Mr. Marvin as to his studies for improvements on the 
Inch systems was prohibited on the ground that the Commission can not 
select alternatives. (Tr. 345-346.) 

5. In sum, the Commission's approach let the applicant determine 
whether the future should be considered, and if so, how much of it and in 
what respects. Texas Eastern’s application is obviously part of a long- 
range program. Whether or not it is in the future public interest depends 
upon an examination of that program. 

A regulatory commission cannot be limited in its vision to that which 
a regulated company chooses to put before its nose. In an industry as 



dynamic as the natural gas industry, whether a project is in the public 
interest should not be determined on the basis of conditions at one moment 
in time. Certainly it should not be determined in that manner when it is 
conceded that the Company plans a change in the near future. 


H. THE COMMISSION ERRED IN HOLDING IRRELEVANT 
ISSUES OF PUBLIC CONVENIENCE AND NECESSITY 
ARISING OUT OF TEXAS EASTERN'S PROPOSED USE 
OF THE LITTLE INCH IN PETROLEUM PRODUCTS 
SERVICE. 

A. Texas Eastern’s Motivating Reason For This Applica¬ 
tion is to Enter the Petroleum Products Transporta¬ 
tion Business Through The Little Inch Line. 

The Commission found (Opinion No. 282, Mimeo., p. 5): "The basic 
and motivating reason underlying this application is that Texas Eastern 
desires to go into the business of transporting petroleum products by means 
of the Little Inch pipe line. " 

That motivation is evidenced by the enabling resolution of June 30, 

1954 authorizing the Little Inch conversion. All that Texas Eastern's 
board of directors authorized was the construction of such gas facilities as 
were necessary to replace the Little Inch and permit its conversion to 
petroleum products. (Hearing Exhibit 23.) 

In attempting to show that its application served the public convenience 
and necessity, Texas Eastern stated (Application, p. 14) that on the basis 
of an exhaustive market survey it "has reached the conclusion that the 
[petroleum products] service will be in the public interest. " 

B. The Commission Rejected as Beyond Its Jurisdiction 

All Consideration of Whether and to What Extent _ 

Granting the Application Would Accord Texas Eastern 
Special Advantages in its Products Transportation 
Business Based upon Its Legally Protected and Shel¬ 
tered Position in Natural Gas Transmission, and Would 
Provide Texas Eastern With the Power to Monopolize 
the Products Transportation Market. 

I. The Commission prohibited petitioners from offering proof to 
show these special advantages. 
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The Commission’s significant ruling delimiting the scope of the 
issues in this proceeding were made with respect to a "Proffer of Proof. ” 
This Proffer was submitted by petitioners Chotin and Greenville. (Tr. 1735, 
1748-1758.) 

The Proffer was made for the "basic procedural purpose of permit¬ 
ting the Examiner to clarify and focus the issues in this proceeding in the 
light of his understanding of the applicable law of the case." (Tr. 1748). 

The Examiner ruled upon the Proffer in the course of exercising his author¬ 
ity to regulate the course of the hearing by determining the issues (Tr. 1865- 
1866). 

He ruled that the issues tendered in Part II of the Proffer were not 
"within the scope of the hearing [or] within the competence of the Commis¬ 
sion. * * * Therefore, Part II is rejected as proposing testimony . . . 
irrelevant and immaterial to any issues present in this case under the law 
and regulations. " (Tr. 2053.) This ruling was sustained by the Commis¬ 
sion. (See point C, below.) 

2. By Part II of their Proffer of Proof, petitioners offered to show : 

(a) That the Little Inch line would operate at substantial losses 
in the petroleum products market concerned unless it could displace virtual ¬ 
ly all the independent, competitive barge operators serving that market . 

The products transportation market which the Little Inch would serve 
consists of the long-haul bulk transportation of clean petroleum products 
(hereafter "products”) from the Gulf Coast and lower Mississippi Valley to 
the middle Mississippi and Ohio River Valley (Proffer, Part n, par. 1, 

Tr. 1749-50.) 

This entire transportation market is at the present time fully and 
adequately served by approximately 25 to 30 contract tank barge operators. 
They are small independent businessmen, who are in active competition 
with each other. Their equipment has been especially designed for long 
hauls of large volumes on the Mississippi and Ohio River systems. They 
have a record of increasing technological efficiency and since the war have 

completed a major modernization program. (Part n, par. 2, Tr. 175.) 

/ 

The total volume of this market for transportation to the Midwest is 
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approximately 100,000 barrels of products daily. It is the basic industry 
pattern that the great bulk of Midwest demand is supplied by Midwest refin¬ 
eries, and these basic industry and economic factors will not be affected by 
the conversion of the Little Inch to products. (Part n, par. 4, Tr. 1751-2.) 

Viewing the Little Inch line, as an independent products carrier, it 
could cover its costs and become "economically feasible and operable" only 
at levels of 100,000 barrels daily. It could achieve this level only by cap¬ 
ture of the overwhelming bulk of the transportation market involved, and 
corresponding displacement of the barge operators. At lesser volumes, 
which would exist pending the displacement of the barge operators, the 
Little Inch would lose money. (Part II, par. 5, Tr. 1752.) 

(b) That Texas Eastern’s legally-protected natural gas trans¬ 
mission business is a vital element in and foundation for launching and 
conducting this products transportation enterprise. Texas Eastern* s 
special advantages as a natural gas company make possible (i) entering 
into this products transportation venture, which could not obtain financing 
on its own merits, (ii) persistence in loss operations by absorption of 
products losses in sheltered gas revenues which are expanded by the 
granting of the application, (iii) establishment of a products transportation 
monopoly. 

The business of transporting petroleum products by pipeline is more 
speculative than the natural gas transmission business . Proffer, Part n, 
par. 6, Tr. 1753: "A company making the proposed investment in the 
Little Inch petroleum products line as an independent business would be 
entering a speculative and dubious venture with prospects of substantial 
losses." 

The basic defect of Texas Eastern's proposal is "the use of a legally- 
protected natural gas transmission business as a vital element in, and 
foundation for, entering and conducting operations in the petroleum products 
transportation business." (Proffer, Part n, par. 7, Tr. 1753.) 

The Proffer (par. 7, Tr. 1753-1755) itemizes special advantages 
which the natural gas transmission business gives Texas Eastern in regard 
to its projected products transportation business, as contrasted with 
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products transportation firms not enjoying special Government protection 
in another business: 

(1) The ability to finance the Little Inch as a products pipeline, 
which could not obtain financing on its own merits. 

(2) The ability to persist in products pipeline loss operations by 
absorbing products transportation losses in its gas transmission revenues, 
revenues which are expanded by the granting of this very application. 

(3) The ability to apply the reserves and revenues derived from the 
gas transmission business so as to enlarge the area of the business of 
the products line beyond that attainable in the products transportation 
business without special advantages. 

(4) The ability to transfer a pipeline, at a depreciated base from 
original cost due to the costs paid off by natural gas consumers, resulting 
in artificially low costs in the petroleum products transportation business. 

(5) The ability to use its position as a legal monopoly, or quasi¬ 
monopoly, in gas transmission to establish a monopoly of the products 
transportation market, a monopoly it is impelled to establish to cover 
its costs as a products line. 

3. The testimony of Texas Eastern's own witnesses demonstrates 
that these are substantial and important issues . 

The testimony of Texas Eastern's own witnesses confirms that Texas 
Eastern is aware of the significance of these special advantages. 

(a) Advantage of "conversion profit" in increased gas earnings . 

Texas Eastern would replace the Little Inch, having a rate base of 
$49,000,000, with new natural gas facilities costing $71,814,000; its "rate 
base will be increased approximately $22,000,000. Opinion (mimeo.), p. 5. 
Mr. George T. Naff, Texas Eastern's president, testified that one of the 
company’s reasons for undertaking the project was the "increased revenue 
to the company by virtue of the fact that we would have an increased rate 
base." (Tr. 1253.) 

Mr. J. W. Hargrove, vice president with general supervision over 
financing plans (Tr. 107), testified "that the company, the common and 
preferred stockholders of the company, would still be better off under the 
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proposed plan even if the oil products system yielded a book net income of 
zero than if the plan were not undertaken." (Tr. 1124.) This was stated 
notwithstanding the expense of $15,000,000 required after withdrawal from 
gas service in order to convertihe Little Inch to a products line. Indeed, 

J. W. Hargrove pointed out that the financing of the entire conversion 
project would be feasible even on the assumption that the Little Inch line as 
a products carrier would incur losses of $500,000 per annum. The reason 
is "that the operating loss from the oil products division would be more 
than offset by the additional net income to be derived from the gas trans¬ 
portation part of the system by reason of the conversion. " (Tr. 1133) 

Mr. Naff further testified that Texas Eastern’s board, and manage¬ 
ment had considered the impact upon Texas Eastern if the Little Inch pipe¬ 
line were unsuccessful as a products carrier. (Tr. 1272.) They concluded 
that an unsuccessful project "would have no effect upon [the company's] 
financial stability other than of course to reduce the earnings applicable to 
common stock. " (Tr. 1273.) 

In support of this conclusion Texas Eastern introduced Hearing 
Exhibit 36. Page 2 of this exhibit traces the consequence to Texas Eastern 
if the cash revenues of the Little Inch products line are equal only to cash 
expenses. The revenues would thus fail to cover the items of depreciation, 
and proportionate share of interest on bonded indebtedness. Under these 
circumstances an independent products pipeline company would lose in 
excess of $4,200,000 per annum. However Texas Eastern would make only 
" $ 800,000 less than it would have made had it not undertaken the reconver¬ 
sion. That $800,000 amounts to approximately ten cents per share on 7. 5 
million shares of common stock" (Naff, Tr. 1274). And this, said the 
Commission, "is, to our way of thinking, negligible. " (Opinion, Mimeo., 

p. 10.) 

As a practical business matter, Texas Eastern can contemplate with 
calm losses in the petroleum products business that would mean bankruptcy 
for an independent enterprise. Texas Eastern can certainly bear such 


losses for such period as may be necessary to displace its barge competi¬ 
tors. 
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Mr. Naff agreed that this integrated conversion project meant that 
Texas Eastern had M a great deal to gain and . . . really very little to lose. " 
(Tr. 1367.) 

Another way of stating the consequences of the above advantages de- 
drived from the natural gas transmission aspect of the conversion project, 
is that whereas an independent products line would have a break-even point 
in excess of 100,000 barrels of products a day, Texas Eastern would break 
even on its consolidated operations carrying substantially lower volumes of 
products. (We estimate that Texas Eastern would thus have a break-even 
point about 30,000 barrels per day less than an independent products line.) 
Thus the natural gas transmission side of the conversion project sustains 
and establishes the products transportation side. 

(b) Threshold Advantage in Financing of Products Line . 

Texas Eastern proposed an integrated plan of financing to raise 
$101, 000, 000, — by mortgages, debentures and preferred stock, — to 
cover both the expense of converting the Little Inch from natural gas to 
products and the expense of construction replacement gas facilities (Tr. 
1317). The mortgages were revised to cover products as well as gas pipe¬ 
lines. (Exhibit 37.) 

This integrated financing program shows that the financing of the 
Little Inch as a products line is not based on its independent competitive 
merits but is made possible only by Texas Eastern's reserves, credit and 
earnings as a natural gas company. 

Texas Eastern's financial adviser, Mr. August Belmont, testified 
(Tr. 1589) that: "the ability to finance a new products, large-sized products 
pipeline by a corporation starting from scratch, would be extremely diffi¬ 
cult without either throughput agreements, or at least letters of intent, both 
of which had proved in the cases in which I had worked, more than difficult 
to get. * * * I told Texas Eastern that I had come to the conclusion that if 
anybody was going to be successful in making one of these products pipe 
line projects go, it would have to be a corporation with sufficient credit and 
resources to back up the initial financing." 

Obviously the petroleum venture itself could not support the initial 
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financing: It relied on the credit of the natural gas company. 

(c) Advantage of Depreciated Pipeline . 

Texas Eastern also had in mind the particular shelter to the launch¬ 
ing of the petroleum products transportation business residing in the 
transfer of a depreciated pipeline. At the same time that the natural gas 
earnings of the company gain by a higher rate base, the products business 
gains by lower fixed costs. 

Mr. Belmont testified that "the existence of the depreciated Little 
Inch in their system would make them probably the most able of the type 
of corporation that would have enough credit to finance such a thing [ a large- 
sized products pipeline]. * * * The low cost of this thing puts it in a 
competitive position, which I think gives it an added advantage, to the 
other one of having the credit to put it through." (Tr. 1590, 1606.) 

Mr. Belmont testified that in considering the enterprise he took into 
account the fact that in the event the products line was unprofitable "the 
impact of failure is small enough" as to be completely outweighed by the 
possibility of profit. (Tr. 1594.) 

(d) Petitioners complain not of competition but of special 
advantages from the natural gas business. The case would be different if 
Texas Eastern proposed to spin off the products line to stand on its own 
feet. 

Petitioners declared in their Proffer, and it has been their unremit¬ 
ting position, that they and the other barge operators "stand ready to com¬ 
pete with any products pipeline which stands on its own two feet, just as 
they now compete actively with each other, provided basic ground rules of 
free competition without special advantages are maintained." (Proffer, 
par. 8, Tr. 1755.) 

Petitioners fear and complain of the entry of the Little Inch into 
products transportation not on the basis of its independent economic merits 
but on the basis that, due to the special natural gas advantages resulting 
from approval of this conversion project even substantial losses for an 
independent pipeline become only a "negligible" item for Texas Eastern, 
that f inan cing can be arranged although the enterprise would not be financeable 
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on its own merits, and that Texas Eastern’s ability to perservere notwith¬ 
standing losses will enable it in due course to displace the large operators 
and acquire the monopoly which permits profitable operations. 

Texas Eastern did not undertake to engage in the petroleum products 
transportation business when it purchased the Inch lines in 1947. At that 
time it would have stood on its own two feet. It offers to compete in prod¬ 
ucts transportation now only with the aid of special advantages from its 
natural gas empire, an empire which it built up starting with the Inch lines. 

Barge operators have no special shelter to protect them against the 
consequence of loss operations. They are unfairly disadvantaged when the 
Commission approves a conversion project undertaken by Texas Eastern 
to enter the products transportation business and at the same time, by 
increasing natural gas earnings sheltered by the Commission, gives Texas 
Eastern the means of absorbing losses in products transportation during 
the competitive struggle with the barge operators. As petitioners told the 
Commission, "The case before the Commission would be entirely different 
if the natural gas company proposed to spin off the products line which 
would stand on its own feet and be judged in the competitive market, and 
succeed or fail, on its own merits." (Pet. Rehearing, par. 9.) But the 
Commission's approval stacks the deck in favor of Texas Eastern against 
the barge operators. 

C. Under The Standard Of Public Convenience 

And Necessity The Commission's Jurisdiction 
And Concern Extended To the Issues Tendered 
In Regard to Impact of Commission's Approval 
And Increased Natural Gas Advantages, On 
Free Competition In Petroleum Products 
Transportation. 

The Commission affirmed the Examiner's "limitation of the issues to 
exclude consideration of any evidence relating to the operation of the Little 
Inch as a petroleum products carrier. " Opinion (Mimeo.), p. 13. 

The Commission held (Op. 13-14) that Congress, in enacting the 
Natural Gas Act, was concerned solely "with the public interest involved 
in the business of transporting and selling natural gas for ultimate distribu- 
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tion to the public," and that the Proffer of Proof was — 

" * * * not within this Commission's jurisdiction or concern. 

Our concern is to gauge the impact of Texas Eastern's venture 
into the oil products business upon the company, its customers, 
and the ultimate consumers solely from the standpoint of natural 
gas service. ’’ 

A parochial premise pervades the Commission's opinion — limitation 
to the natural gas industry. 

The statutory mandate to consider the public convenience and neces¬ 
sity embraces jurisdiction to consider consequences outside the natural 
gas industry. That is: established by National Coal Association v. Federal 
Power Commission, 89 U. S. App. D. C. 135, 191 F. 2d 462 (1951), where 
this court pointed out that the Commission must consider the effect of con¬ 
struction and extension of natural gas pipelines not only upon the interests 
of producers of competing fuels and competitive transportation interests, 
but also upon employees of the competing companies, (191 F. 2d at 465-6), 
and that it properly gave weight to the Atomic Energy Commission’s view 
that the safety and well-being of the Nation required use of natural gas as 
a fuel at its Oak Ridge plant (191 F. 2d at 467.) 

There is no warrant in the Natural Gas Act for a distinction between 
section 7 (e), which pertains to construction of facilities and was involved 
in the National Coal Association case, and section 7 (b), which pertains to 
abandonment of facilities. The terms "public convenience" and "public 
necessity” are used in each section. They give the Commission jurisdic¬ 
tion to consider natural gas proposals requiring its approval from a broader 
viewpoint than that of the natural gas industry and taking into account affected 
industries and interests other than suppliers and purchasers of natural gas. 

In effect the Commission says on an a priori basis: We are concerned 
only with natural gas transmission. That is entirely separate and apart 
from the business of petroleum products transportation. 

With this abstract and conceptualistic approach the Commission pre¬ 
cluded petitioners from introducing evidence presenting the realities, — 
that the barge operators engaged in products transportation are confronted 
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with an unusually grave situation precisely because under Texas Eastern’s 
project there are special natural gas advantages underlying the proposal to 
launch the Little Inch line as a products carrier. 

The Commission’s jurisdiction and authority to shelter natural gas 
companies from free competition entails a correlative jurisdiction and 
responsibility to be exercised when passing on matters requiring Commis¬ 
sion approval, to assure that this shelter is not made a foundation for 
consequences contrary to the public interest in businesses not under the 
Commission's direct jurisdiction but partaking of the Commission's shelter 
through the nexus with the natural gas business. 

This is an integrated project that Texas Eastern proposes. It has its 
benefits and its burdens, its virtues and its vices. The most rudimentary 
principles of equity call for a balancing of the equities in the determination 
of the public interest. Assuming arguendo that the project results in a net 
plus factor so far as natural gas interests are concerned, the nature and 
extent of this plus factor should be weighed against the impairment of free 
and fair competition in other industries due to the special advantages 
derived from the natural gas nexus. We submit that the Commission has 
the jurisdiction, and that further it has the responsibility, to consider and 
appraise the nature and weight of the burdens as well as the benefits. 

The standard of the "public convenience and necessity" embraces 
more than efficiency and feasibility of natural gas operations. Although 
agencies of the United States such as the Federal Power Commission have 
primary responsibility in a defined area of the public interest, they cannot 
discharge their responsibility in their particular or respective areas in 
isolation, without taking into consideration basic policies of the United 
States. Breadth of vision and approach is expected of the Federal Power 
Commission in view of its broad mandate from Congress to exercise its 
functions in furtherance of the "public convenience and necessity." This is 
not only good sense, it is good law. 

For example, the decisions of the United States Supreme Court clearly 
demonstrate that the policies underlying the antitrust laws are to be taken 
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into account by administrative agencies in exercising their regulatory 
functions in the public interest. 

In National Broadcasting Co. v. United States , 319 U. S. 190 (1943), 
the Supreme Court upheld the chain broadcasting regulations of the Federal 
Communications Commission. The Court noted first that the Commission’s 
licensing functions "cannot be discharged, merely by finding that there are 
no technological objections to the granting of a license," (319 U.S. 216), 
and that a larger frame of reference was established by the statutory 
standard of "public interest, convenience, or necessity." 

The Supreme Court then upheld the Commission’s action on the 
ground that its regulations were not an attempt to enforce the antitrust 
laws but were rather an implementation of the policies of the antitrust 
laws. The Court quoted with approval the Commission’s Report (319 U.S. 
at 223): 

"’The prohibitions of the Sherman Act (15 U.S. C. A. Sec. 1-7, 

15 note), apply to broadcasting. This Commission, although 
not charged with the duty of enforcing that law, should adminis¬ 
ter its regulatory powers with respect to broadcasting in the 
light of the purposes which the Sherman Act was designed to 
achieve. * * *" 

In McLean Trucking Co., Inc, v. United States , 321 U.S. 67 (1944), 
the Supreme Court held that the Interstate Commerce Commission, in pass¬ 
ing upon a proposed merger of two motor carriers, must take into account 
the policies of the antitrust laws. The Court recognized (p. 79) the problem 
arising from the fact that the Commission is charged with the enforcement 
of the Interstate Commerce Act, and "has no power to enforce the Sherman 
Act as such. It cannot decide definitely whether the transaction contemplated 
constitutes a restraint of trade or an attempt to monopolize which is forbid¬ 
den by that Act." The Court said: 

"But in executing those policies [ of the Interstate Commerce 
Act] the Commission may be faced with overlapping and at 
times inconsistent policies embodied in other legislation en¬ 
acted at different times and with different problems in view. 

When this is true, it cannot without more ignore the latter. 

The precise adjustments which it must make, however, will 
vary from instance to instance depending on the extent to 
which Congress indicates a desire to have those policies 
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leavened or implemented in the enforcement of the various 
specific provisions of the legislation with which the Commis¬ 
sion is primarily and directly concerned. ” (321 XL S. at p. 80) 

Even in statutes which do not specifically confer discretion upon an 

administrative agency in terms as broad as public interest, convenience, 

or necessity, it has been held that the agency must carry out its functions 

in the light of basic policies of the Congress expressed in other legislation. 

See Southern S.S. Co. v. National Labor Relations Board , 316 U.S. 31, 

47 (1942), in which the Supreme Court discussed the authority of the 

National Labor Relations Board to order an employer to reinstate striking 

seamen without considering the possible illegality of their conduct under 

the mutiny statutes. The Court said: 

"It is sufficient for this case to observe that the Board 
has not been commissioned to effectuate the policies of 
the Labor Relations Act so single-mindedly that it may 
wholly ignore other and equally important Congressional 
objectives. Frequently the entire scope of Congression¬ 
al purpose calls for careful accomodation of one statu¬ 
tory scheme to another, and it is not too much to demand 
of an administrative body that it undertake this accomoda¬ 
tion without excessive emphasis upon its immediate task. " 

(Emphasis supplied.) 

The Commission stated that many firms are in both oil and natural 
gas enterprises and that this is neither novel nor monopolistic (Opinion, 
p. 22). Having refused to permit petitioners to make a presentation of 
their case, the Commission dismisses it through the device of caricature. 

Petitioners do not contend that it is ipso facto unlawful for a natural 
gas company to engage in oil operations. But this particular products 
transportation proposal is challenged as an unlawful attempt to monopolize 
a distinctive transportation market. 

The Commission held it was required to ignore issues presented by 
petitioners. In determining the public convenience and necessity the 
Commission was certainly permitted to consider these matters. That fact 
alone would require a ruling that the Commission's order be set aside and 
remanded. In addition, having considered the underlying matters, it is 
appropriate for the Court to declare that the applicable legal principles not 
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only permit but indeed require the Commission to receive and consider the 
issues tendered by petitioners. 

D. The Commission Erred in Relying on Texas 
Eastern's Contract to Purchase The Little 
Inch As Showing That Conversion to Products 
Use Was in the Public Interest 


1. The Commission stated in its Opinion (Mimeo., pp. 15-17) that 
the 1946 contract to purchase the Inch lines gave Texas Eastern a "contract 
right" to use the lines for petroleum products, and that this use has already 
been approved by the United States Government and the Attorney General. 

The War Assets Administration letter of intent (Exhibit 35) does not 
give a contract "right" or "entitlement" to use the Little Inch in petroleum 
products service, which is either determinative that conversion from gas to 
products is in the public interest either as a general matter or in any par¬ 
ticular situation. It does not supersede the application of a regulatory 
statute requiring determination of the public interest. The document only 
makes clear that there is no contractual disability preventing Texas Eastern 
from using the Little Inch in petroleum products service. 

The clear intention of this clause was to remove the use limitation 
contained in the previous offering of the Inch lines. The Report of the War 
Assets Administration for First Quarter of 1947, said: 

"Pipe Lines - On February 25, 1947, the War Assets 
Administration received approval from the Department of 
Justice for the sale of the Big Inch and Little Big Inch pipe 
lines to the Texas Eastern Transmission Corporation. The 
lines will be used for the transmission of natural gas to the 
metropolitan areas of the east coast. 

"[The Report noted that all previous bids had been re¬ 
jected because the invitation set forth a preference for petrol¬ 
eum use. ] The reoffering provided for sale to the highest bid¬ 
der for use in the transportation of natural gas, petroleum or 
its products, or any combination thereof. " 

2. Texas Eastern's claim to a contract "right" was not at issue in this 
proceeding. It was not set forth in Texas Eastern’s application or answer 
to petition to intervene. On direct examination Mr. Naff testified that the 
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contract would not "prevent or prohibit" the company from its conversion 
(Tr. 1269). Thereupon Exhibit 35 was offered in evidence without objection 
from petitioners. (Tr. 1270-1271.) It was introduced to show only lack of 
contractual disability, — its obvious meaning: 

The use actually proposed by Texas Eastern was natural gas use. 

See Section in (4), (10), of Exhibit 35; War Assets Administration Report, 
quoted, supra. The only reference to petroleum and/or petroleum 
products use was a hypothetical possibility, a possibility in futuro. 

3. The Justice Department's approval, under section 20 of the 
Surplus Property Act, of this disposition of surplus property to a purchaser 
for natural gas use did not constitute approval of future alteration of such 
use. 

Petitioners' opposition to Texas Eastern's application is not based 
on the ground that use of the Little Inch for products transportation is 
ipso facto contrary to the public interest without regard to time and circum¬ 
stance. They claim that this proposed conversion project, in the light of 
the factual setting at this time, is not in the public interest. These factual 
elements set forth above (section II, B) were not submitted or considered 
at the time of the 1947 disposition. 

4. If the 1947 purchase agreement be deemed relevant, then petition¬ 
ers' Application for Leave to Adduce Additional Evidence, filed with this 
Court on September 7, 1955, should be granted. The evidence sought to 

be adduced before the Commission is the letter of February 25, 1947, from 
the Department of Justice to the War Assets Administration, providing 
"clearance " of the sale of the Inch lines to Texas Eastern. This letter 
shows: 

The clearance was based upon representations to the Department of 
Justice by Texas Eastern that the corporation was formed for the purpose 
of utilizing the Big and Little Inch pipelines in the transmission of natural 
gas. 

The Department of Justice cleared the sale as such but added: "We 
feel we should also point out that we are not expressing any views as to 
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the legality under the antitrust laws of any present or future disposition or 
utilization of facilities included in these plancors and not needed for the 
operation of the purchaser as set forth in their bid." 

This evidence is material in that it reveals the Commission’s 
error in supposing that the cognizant officials determined in 1947 that the 
proposed conversion of the Little Inch pipeline from natural gas to petroleum 
products was either legal under the antitrust laws or in the public interest. 

This letter was in the hands of Texas Eastern but was not offered 
when it introduced Exhibit 35 in evidence. If Exhibit 35 had been offered 
for the purpose of showing approval by cognizant Government officials of 
conversion of the Little Inch line from gas to products use, then by with¬ 
holding this letter Texas Eastern would have been concealing significant 
evidence negating such approval. This further confirms that Texas 
Eastern's offer of Exhibit 35 was for the limited purpose of showing lack 
of contractual disability. 
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m. COMMISSION ERRED IN REFUSING TO CONSIDER EVI¬ 
DENCE OF DISADVANTAGES OF CONVERSION PROJECT 
FROM VIEWPOINT OF NATIONAL DEFENSE, AND 
FURTHER ERRED IN SIMULTANEOUSLY RELYING ON 
RECAPTURE PROVISIONS PERTINENT TO LITTLE INCH 

The Commission's approach to the national defense aspect of this 
case is pervaded with error. It refused to receive evidence concerning 
the impact of the conversion project upon the national defense interest yet 
stated that there was a threat that the defense officials -would require the 
Little Inch to be converted to petroleum use during an emergency, and 
that that threat to gas consumers would be reduced by the conversion pro¬ 
ject. 

1. Evidence was preferred (Tr. 1756) to show that peacetime conver¬ 
sion of the Little Inch, as contrasted with conversion during an emergency 
is contrary to the national defense interest in that it displaces the barge 
operators and thus reduces the total petroleum transportation facilities 
available for emergency. Petitioners further offered to show jeopardy to 
national defense in displacement of the flexible and mobile barge fleet 
facility and concentration on an immovable facility which could be rendered 
useless by bombing Gulf Coast refineries. The Examiner excluded all such 
evidence as irrelevant and immaterial (Tr. 2053). 

Considerations ofnational defense interest may and should be taken 
into account. See National Coal Association v. Federal Power Commission , 
89 U. S. App. D. C. 135, 191 F. 2d 462 (1951), stating that "the Commission 
properly assessed great weight to the Atomic Energy Commission’s view 
that the safety and well-being of the Nation required use of natural gas as 
a fuel at its Oak Ridge Plant. " 

If the Commission concluded that they desired the views of the defense 
authorities on the subject of petitioners' offers, such views could easily 
have been sought. But affirming the Examiner's ruling did not add enlight¬ 
enment, it ensured ignorance. 

2. The Commission states that it is in the public interest to remove 
from Texas Eastern's customers the threat that in an emergency the Gov¬ 
ernment may require conversion of the Little Inch to petroleum products. 
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The national security provisions are a makeweight advanced by Texas 
Eastern in support of a $85,000,000 capital project desired for other reas¬ 
ons. Mr. Naff admitted on cross-examination that the national security 
provisions "don’t create too much of a problem so far as [we] are con¬ 
cerned. " (Tr. 1430). 

In 1947 when the dormant estate had 20 years to run, the Commission 
approved placing the Inch lines for gas service. (Docket G^880). Apparent¬ 
ly in an effort to reconcile its previous ruling, the Commission now implies, 
without any finding, that it was less likely in 1947 than now that the dormant 
estate would be exercised by 1967. 

In view of the Examiner's limitation of the proceeding, and the 
absence of any testimony on the subject of defense planning for the Inch 
lines, there is no basis for any conclusion by the Commission on this sub¬ 
ject, either that the threat of exercise of the recapture provisions is now 
likely, or that it is not likely, or that it is more likely than it was. Peti¬ 
tioners' motion of May 20, 1955, asked for leave to adduce Mr. Thompson's 
memoranda which tend to show that the only real threat to natural gas con¬ 
sumers is not diminished by the Commission's order, that the defense 
authorities engaged in emergency planning are concerned with transporta¬ 
tion to the East Coast of crude petroleum moving to refineries rather than 
petroleum products moving from refineries, and are therefore considering 
conversion of the Big Inch. (The dormant estate provides for conversion 
of the Big Inch, for purposes of crude petroleum, and for conversion of the 
Little Inch, for purposes of petroleum products. Application, p. 3.) The 
Commission held that this evidence offered by petitioners would not 
significantly affect its conclusion. 

On this record the Commission could not, and it did not, make find¬ 
ings concerning the extent to which its order would increase protection of 
gas consumers. 

More important, the Commission's effort to insulate gas purchases 
from the effects of a national emergency without regard to the consequences 
of its order upon the national defense as a whole cannot be defended. 

In 1947 Army-Navy Petroleum Board approved the peacetime use of the 
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Inch lines for gas service, and specifically advised War Assets Administra¬ 
tion that the decision whether to reconvert the lines to petroleum service 
should be made not in peacetime but at the time of national crises. * 

No one can reasonably demand assurance against the risk his custom¬ 
ary business or supplies will be disrupted in time of emergency. It can not 
be doubted that in an emergency the cognizant defense authorities could re¬ 
quire conversion of any gas pipeline to petroleum use. The interest of 
natural gas purchases can not be put above the overall public interest. 

If emergency planning considerations are to be the basis of an admin - 
istrative ruling, the ruling requires a hearing in which such matters are 
recognized as issues. Otherwise they cannot constitute support for an 
administrative order. 

IV. THE ORDER SHOULD BE SET ASIDE BECAUSE PETITIONERS 
WERE DENIED A FAIR HEARING 

A. The Hostility of the Examiner. 

The Examiner's rulings and conduct evinced such hostility to peti¬ 
tioners and their counsel as to constitute denial of fair hearing. Throughout 
the hearing the Examiner developed a hostility to the petitioners, their case 
and their counsel. That hostility erupted beyond all arguable bounds at the 
close of the hearing when the Examiner put petitioners’ counsel on the stand 
as a witness. 

I n Vhitaker v. McLean, 73 App. D. C. 259, 118 F. 2d 596 (1941), the 
lower court directed a verdict for defendant as a matter of law. This Court 
reversed because the judge's hostility constituted bias inconsistent with a 
fair trial. The Court said: 

"The judge may, as indeed he insisted, have felt 
no hostility to plaintiff, and in that view he was, subjec¬ 
tively, free from bias. But bias must be considared 

•See Exhibit B to Supplementary Report of the War Assets Administration to Congress, December 18, 1946, 
consisting of letter dated October 15, 1946, from Admiral F. J. Home, Chairman of the Joint Chiefs of Staff, 
Army-Navy Petroleum Board, to General Robert M. Littlejohn, War Assets Administration. This stated: 

"At present, the situation appears that a war emergency would require the use of the lines for the 
transportation of petrdeum products to the east coast, but the decision to make such reconversion in the 
event the lines are placed in gas service should be made at the time of national crises with full consider¬ 
ation of its effect on the public interest." 
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objectively. Few, if any, judges would make the reported 
remarks, in the course of a trial, unless they had develop¬ 
ed definite and positive hostility to plaintiff and his case. 

Hostility is a form of bias. * * * Often some degree of 
bias develops inevitably during a trial. Judges cannot be 
forbidden to feel sympathy or aversion for one party or the 
other. Mild expressions of feeling are as hard to avoid as 
the feeling itself. But a right to be tried by a judge who is 
reasonably free from bias is a part of the fundamental right 
to a fair trial. If, before a case is over, a judge's bias 
appears to have become overpowering, we think it disquali¬ 
fies him. It follows that the judgment must be reversed. 

This is the more regretable because it is our impression, 
based on an examination of the record, that the claim on 
which the plaintiff sued was probably without merit. " 

The "rigidity of the requirement that the trier be impartial and 
unconcerned in the result" applies even more strictly to an administrative 
adjudication than to a court trial. N. L. R. B. v. Phelps, 136 F. 2d 562 
(C. A. 5th, 1943). It is improper for an examiner to be so "carried away 
with his wrath" toward a witness, even though there was some basis for the 
examiner’s strong feelings, that he becomes intemperate. N. L. R. B. v. 
National Paper Co. , 216 F. 2d 859 (C. A. 5th, 1954). 

The record here is replete with instances of the Examiner's harass¬ 
ment and hostility: 

1. Petitioners’ counsel was cross-examining Texas Eastern’s chief 
engineer, who had sponsored an exhibit to show that the conversion project 
decreased Texas Eastern’s cost of gas service. When petitioners' counsel 
asked for an opportunity to examine the worksheets supporting the exhibit 
before continuing with his cross-examination (Tr. 434), the E xaminer told 
him to "get going" on what he had before him, and that the interest of peti¬ 
tioners did not justify exploration in greater detail than that desired by the 
Commission's staff (Tr. 435-6). 

Subsequently, counsel asked what worksheets there were to back up 
a certain cost estimate (Tr. 504). He stated that the purpose of the question 
was to test the accuracy of the estimate (Tr. 525). The Examiner stated 
that the worksheets were not in evidence, that the witness was to be cross- 
examined only on his direct evidence (Tr. 526), and that counsel could ask 
only such questions as he now had as to the witness’ testimony (Tr. 531). 
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Counsel argued that this denied him a fair hearing (Tr. 534 ff), and that he 
was entitled to inquire into the nature of the underlying worksheets and to 
lay a foundation for obtaining same (Tr. 544). Texas Eastern's counsel 
replied that "the Examiner has not yet prevented you asking Mr. Goodrich 
about the work papers. " (Tr. 546). 

Petitioners' counsel stated that if "my concern was unwarranted, I 
must apologize to the Examiner" (Tr. 547), and he renewed his question 
concerning the nature of the supporting worksheets. The Examiner instruct¬ 
ed the witness to answer (Tr. 547-8). 

Upon conclusion of the questions eliciting the nature of the underlying 
worksheets, the Examiner asked what was the purpose of the questioning. 
Counsel replied, to enable him to make a request for the worksheets. 

(See Tr. 581-585): 

"Presiding Examiner: In other words, you have obtained 

this material with the idea of issuing a subpoena ? 

"Mr. Leventhal: I am not clear what Mr. Hargrove's 
intentions are, but if to any extent he does not wish to 
furnish the work sheets, I would request the Examiner 
to have issued a subpoena. 

"Presiding Examiner: This has been done without 
informaing the Examiner what the purpose was, hasn't 
it? 

"Mr. Leventhal: No, I think I did before I started. I 
certainly intended to and I think the record will show 
that I did. " 

"Presiding Examiner: ***Now can you explain to the 
Commission on this record, now, why you have refused 
the opportunity to cross-examine this witness since it 
was offered to you directly and specifically before the 
recess, today, instead of doing this ? *** 

"Mr. Leventhal: The reason was, as stated in my re¬ 
marks immediately after the recess, that unless I am 
aware of the nature of the work sheets upon which the 
witness based his conclusions, and after due request, 
am provided with those work sheets, and have opportun¬ 
ity for examination of those work sheets, I cannot 
proceed with effective cross-examination of this witness. 

Therefore, these were necessary preconditions to effec¬ 
tive cross-examination of this witness. That was the 
sense of my statement i mm ediately upon returning from 
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the recess, and that is what I believe. I thought it was 
on that basis that I was allowed to proceed in this matter. 

"Presiding Examiner: The reason for allowing you was 
to give you an opportunity to demonstrate that which you 
have demonstrated and that is that in fact you are prepar¬ 
ed to proceed with cross-examination, but have refused to 
do so, and have used this time for some other reason than 
that of actually prosecuting the right of cross-examination 
which was specifically granted to you. T hat matter will 
be referred if necessary, to the Commission, and if 
you wish to castigate me further for it, you may do so. " 

The Examiner then ruled that counsel’s refusal to examine without the 
worksheets terminated his right of cross-examination (Tr. 590). The 
Examiner was saved from outright reversible error by the fact that Texas 
Eastern’s counsel subsequently made the worksheets available, and that the 
Examiner permitted cross-examination thereon, saying this was being done 
as a matter of discretion since counsel had exhausted and abused his right 
of cross-examination (Tr. 1858-60). 

But the Examiner's completely unjustified charge that petitioners' 
counsel was dilatory thereafter pervaded the proceeding. 

2. Mr. Naff, president of Texas Eastern, testified as the policy wit¬ 
ness. Questions to other witnesses which bore on policy had been deferred 
to him. Yet the Presiding Examiner refused to permit petitioners effective 
cross-examination of this key witness. 

Indeed, the Examiner without warrant or justification upbraided peti¬ 
tioners’ counsel as deliberately disregarding the principles of a fair trial. 

Petitioners’ counsel began his cross-examination of Mr. Naff by asking 
whether there were any statements in Texas Eastern’s application inconsis¬ 
tent with the company's policy. Mr. Naff replied, "Not that I know of" 

(Tr. 1323). Petitioners' counsel then requested that the application be 
received in evidence by reference. (Tr. 1324). 

After a colloquy, the Examiner stated (Tr. 1335 ff): 

"Now proceed with cross-examination, please. 

"I might observe this, and I started to do it before¬ 
hand, but I didn’t want to seem harsh. Now that you have 
already walked into just exactly what I feared, I am going 
to warn you: The question you asked with regard to the 
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application was beyond the scope of direct testimony. 

Now, hereafter I want you not only to ask questions 
within the scope of this man's direct testimony, but I 
want you to tell me who it is and where it is and I don't 
want you to ask it until you can show me where. We 
are going to recess for ten minutes. You can get ready 
to cross-examine under the rules. " 

"(Whereupon, at 11:10, a recess was taken until 11:40 a. m.) 

"Presiding Examiner: The hearing is reconvened. I 
had a cup of coffee and did a little thinking about the 
situation we find ourselves in and I want to make this 
comment and I am also going to strike the question that 
was asked this witness and the answer thereto. I am 
going to strike the identifications that have been made 
and the offers and the reason is this: In my judgment, 
there is nothing more fundamental in a fair trial in the 
long history of the development of the principles by 
which a fair trial is conducted than the maintenance of 
examination and cross-examination and redirect and 
recross within the channels set by the long history of 
American, and as far as that goes, English procedural 
law. 


"Those principles are so fundamental and so 
simple that, of course, it is surplusage to put them on 
any record. It is almost an insult to the intelligence of 
counsel to state them, but I am going to state them by 
reason of the fact that they are persistently violated. 

I don't believe by reason of ignorance. (Emphasis added.) 

* * * * * 

"Now, counsel for River Company, Inc., has an 
opportunity to cross-examine this witness and that 
means cross-examine, and to be perfectly specific, it 
means that starting at page 1249 and ending at page 1297, 
he will find the direct testimony of this witness and the 
total direct testimony of this witness, and his questions 
must be within the scope of the statem ents of this witness 
on the stand, on those pages, and I will ask his assistance, 
therefore, to point out therefore, exactly what he is talk¬ 
ing about on one of these pages. " 


"I am striking everything he has asked this witness to 
date because it has been beyond the scope of his direct 
testimony. He did not testify with regard to the appli¬ 
cation in any manner. 

"Now start your cross-examination now. We have 
wasted this much time. We are back on the track. 


38 


"Mr. Leventhal: Mr. Examiner, I wish to take excep¬ 
tion to — 

"Presiding Examiner: You don't need to take exceptions 
under our rules as is perfectly clear in the rules. 

Start your cross-examination. I don't want an argument. 

"Mr. Leventhal: A statement of law — 

"Presiding Examiner: I don't want an argument. You 
don't need to write a brief. I am not going to hear one. 

Please cross-examine this witness or you will be in the 
same position you were with Mr. Goodrich which was 
you refused to do it. 

"If you want to cross-examine, say so and dorit 
waste time getting there. You have an opportunity to 
cross-examine this witness. 

'1 have given you the pages on which his testimony 
appears. Please proceed now. " 

3. Petitioners’ counsel sought to show that Texas Eastern’s alleged 
gas service "Policy" reasons were insubstantial. The following occurred 
(Tr. 1347-1350): 

"By Mr. Leventhal: 

"Mr. Naff, was the policy of the company with respect 
to conversion project reported to the stockholders at 
the annual meeting" 

"Presiding Examiner: I don’t think there is any testi¬ 
mony with regard to the annual meeting. That is not 
within the scope of the direct testimony. " 


"Mr. Leventhal: Mr. Examiner, I wish to be heard 
briefly on the legal foundation for this question. 

"Presiding Examiner: You have no legal foundation. 

It is not within the direct. Show me where it is in the 
direct and you don’t need a legal foundation. There is 
only one legal foundation you can show me and I have 
asked you to show it to me. 

"Mr. Leventhal: I wish to supply the legal foundation 
that it is within the scope of the direct although there is 
no reference in the direct to a stockholders meeting. 

"Presiding Examiner: You have been heard. Now go 
ahead with your question. 

"Mr. Leventhal: I have not been heard. I am asking 
for permission — 
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"Presiding Examiner: You have already stated the 
only reason you could give. Go ahead. I don’t even 
want to hear that because I have already ruled. 

"Mr. Leventhal: I feel in fairness to myself, 
especially since — 

"Presiding Examiner: That is what I am trying to be, 
fair to the whole hearing, you included. 

"Mr. Leventhal: — since the Examiner has seen fit 
to say that my questions were not based upon ignorance, 
that it is my understanding that the rule of the scope of 
cross-examination permits reasonable latitude upon cross- 
examination into the subjects raised on direct and not to 
specific items raised on direct. 

"Presiding Examiner: [To Reporter] Please take no 
further from him. You can write that in your brief. 

We are not taking the time to argue these points. I 
have been instructed by this Commission to hold these 
hearings within the scope. The place for a brief is on % 

separate paper at a separate time. " 

The Examiner thus precluded petitioners' counsel from even calling 
to his attention the authority that the cross-examiner may be "exploratory" 
and must be given "reasonable latitude. " See Alford v. United States, 

282 U.S. 687, 692 (1931): 

"Counsel often cannot know in advance what pertinent 
facts may be elicited on cross-examination. For that 
reason it is necessarily exploratory; and the rule that 
the examiner must indicate the purpose of his inquiry 
does not, in general, apply. (Citation). It is the 
essence of a fair trial that reasonable latitude be given 
the cross-examiner, even though he is unable to state 
to the court what facts a reasonable cross-examination 
might develop. " 

To the same effect is Carter Products, Inc, v. Federal Trade Com ¬ 
mission, 201 F. 2d 446 (C. A. 9th, 1953) where the agency was directed to 
reopen the proceedings (346 U.S. 327). 

4. The Examiner went so far as to require counsel to ask his ques¬ 
tions in terms of the identical phraseology used by the witness on direct. 
(See Tr. 1350 ff.) 

5. In regard to questions concerning the oil products line, the Pre¬ 
siding Examiner refused to permit counsel for barge intervenors to cross- 
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examine even within the narrow limits he himself set, i. e., when the pages 

of direct testimony were specified. (See Tr. 1362 ff.} 

Petitioners' counsel asked Mr. Naff whether in his previous testimony 

(Tr. 1273-4) that losses on the products pipeline would be an unrealistic 

assumption, he had in mind certain assumptions as to the volumes carried. 

The Examiner on his own motion held the question objectionable. 

"Presiding Examiner: This is the same line we have 
had all the time. We are not going into the oil pipeline. 

It is not in issue. Let's go ahead. 

"Mr. Leventhal: This is certainly within the scope of 
the direct. 

"Presiding Examiner: Up to a point, and we have 
reached that point. 

"Mr. Leventhal: I would like to have a clarification 
for guidance, Mr. Examiner. 

"Presiding Examiner: I am not going to hear you any 
more, Mr. Leventhal. I will take you off the record 
in just a minute. I have told you to go ahead with your 
cross-examination. You don't cross-examine the 
Examiner. That doesn't contribute to the hearings. 

I am not on the witness stand. You have got a witness. 

He is enough, isn’t he, at one time? Most lawyers 
think so. " 

6. Instead of according latitude to petitioners' counsel on cross- 
examination of the key policy witness, the Examiner harassed him: 

a. The Examiner charged without warrant that counsel was 
wasting time. Thus the Examiner said: "We haven't gotten a thing in the 
world in the last half hour, not a thing. I am going to have to put a limit on 
this." (Tr. 1388). 

Later he said that "there has already been practically the entire day 
spent. . . and what has been obtained could have been obtained legitimately 
in less than two hours" (Tr. 1389). In fact the cross-examination, which it 
is believed was reasonably productive had then consumed 1 hour, 40 minutes. * 

b. Counsel was not only denied customary latitude but was 

• From 11:40 (Tr. 1335) to 12:30 (Tr. 1366). and from 2:00 p.m. (Tr. 1367) to 2:50 p.m. -{Tr. 1394). 


required at every juncture to run the risk of irascible admonishment. 

See, e. g., Tr. 1393, 1406. 

•<*** We are going to give you a chance now for five 
more questions and if they are repetitious, you are 
through. You have got to call a halt somewhere. 

There is no use sitting here all day and having the 
same stuff that is already on the record three or four 
times." 

"Now, you are just about at the end of your cross- 
examination, Mr. Leventhal. I am both carrying the 
watch and the number of questions. You have not made 
any ground. You are not getting any facts, you are not 
producing a record. " 

c. Mr. Naff had testified that Texas Eastern intended to apply 

soon to carry additional volumes of gas (Tr. 1446). When petitioners' 

counsel asked what volumes were contemplated, the Examiner stated that 

the question was "repetitious, " (Tr. 1446) — which was erroneous; that it 

was beyond the scope of the hearing (Tr. 1530), — although it related 

specifically to Mr. Naff’s previous testimony. The Examiner then stated, 

in effect, that counsel's questioning "is contemptuous of this forum, " and 

warned that he might have to take action under the Commission’s regulations 

(Tr. 1539). The following ensued: 

"Mr. Leventhal: I would like a 5-minute recess, Mr. 

Examiner. 

"Presiding Examiner: We are going to recess shortly. 

"Mr. Leventhal: The Examiner's tone of voice and 
peremptory nature with respect to me make it difficult 
for me to control myself. 

"Presiding Examiner: That is a lot of hokum. I talk 
to you like everybody else and nobody has the jitters 
and you don't appear to have them. The truth of the 
matter is you are making a tactic of that. " 

The Examiner then polled staff counsel, Texas Eastern’s counsel and 
counsel for intervenors supporting Texas Eastern, as to their view of the 
Examiner's attitude. He did not invitee comment from other counsel oppos¬ 
ing Texas Eastern. The attorneys who were polled, placed in a most 
difficult situation by the Examiner, responded by circumlocutions. (Tr. 1539- 
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1540). 

7. At the end of the proceeding, the Examiner allowed his hostility 
to run away with him. He called Mr. Leventhal to the stand as the Examin¬ 
er's own witness (Tr. 2248), stating: "For the purpose of qualifying you 
for giving the testimony you have given as a lawyer. " (Tr. 2249). 

It developed that this alleged testimony was Mr. Leventhal’s state¬ 
ment of the previous day, at Tr. 2150 ff., offering Exhibit 65 (Affidavit of 
Texas Eastern's vice-president Brockschmidt) in evidence. Mr. Leventhal 
had described the particular passage which he considered relevant as mark¬ 
ing an inconsistency with Texas Eastern’s Exhibit 38 (Tr. 21 54-55). It was 
pointed out that the description of a document to be offered in evidence as 
an admission was not "testimony" (Tr. 2250). The Examiner insisted 
Mr. Leventhal had "testified as a lawyer" and would now have the oppor¬ 
tunity to testify as a witness (Tr. 22 50). 

The Examiner refused to permit Mr. Leventhal to make an inquiry 
since he was a witness, not a lawyer (Tr. 2253). He denied the request of 
associate counsel Bryce Rea for a 5-minute recess to consult with the wit¬ 
ness (Tr. 2253). The Examiner stated (Tr. 22 54): "I am trying to straight¬ 
en out a matter which I am positive is in improper posture before the Com¬ 
mission by reason of your actions. " 

Mr. Leventhal stated that in his view the excluded exhibit would be 
available before the Commission as an offer of proof. He stated that he 
would be happy to comply with any other procedure desired by the Examiner 
for this purpose. The Examiner replied: "You are now on the stand as a 
witness, not to act as counsel. " (Tr. 2264). When Mr. Leventhal adhered 
to his own views, the Examiner interpolated, e. g., Tr. 2275: *1 think this 
is a pretty poor performance, Mr. Leventhal, as a witness; a pretty poor 
performance." 

The Presiding Examiner's statements that Mr. Leventhal had been 
"testifying, " are a palpable distortion. The entire incident was one design¬ 
ed to embarrass counsel rather than to protect anyone's rights or to aid 
the Commission. 
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B. The Commission’s Ruling. 

The Commission disposed of the claim of hostility on the ground that 
mere impatience of the examiner does not make a hearing legally defective. 
But the closing incident cannot be accounted for as mere impatience. It 
illuminates that the Examiner's rulings and conduct were the product of an 
overriding hostility. 

The Commission also stated that petitioners could not be heard to 
complain since they had not moved the Examiner’s disqualification. (Op., 
p. 24.) This is a makeweight. On August 18, 1955, after the Commission 
set down its order of July 1, 1955, for a hearing, petitioners filed a motion 
"in accordance with the procedure referred to in said Opinion No. 282, 
requesting that the Commission designate another Examiner for said hear¬ 
ing. The Commission denied said motion on the ground that in regard to 
the past hearing, "we have found no bias or prejudice. " 

The Commission's Rule 1. 20 (d), set forth in the Appendix, provides 
for timely affidavits of disqualification. The Rule obviously contemplates 
personal bias and disqualification in a sense of, e. g., relationship to the 
parties, pre-judgment on the basis of conferences with a party, etc., with 
facts aliunde the record to be developed in affidavits. Cf. Whitaker v. 
McLean , supra . 

Petitioners' counsel was definitely aware throughout the hearing of 
the strong feelings of the Presiding Examiner. But he recognized that it 
is not always possible for a counsel trying a case to distinguish between 
strong feelings and hostility. But there was no possibility that the incident 
at the close of the hearing represented mere impatience or accident of 
manner in the course of making necessary rulings, or was an effort to 
curtail or expedite the proceeding. 

It is this incident which make clear what might otherwise have re¬ 
mained a matter for argument — the hostility that was the motivation and 
basis of the Examiner's rulings during the course of the hearing. 

Where the denial of fair hearing results in limitation of cross- 
examination, "material prejudice" is undoubted. Counsel can not state 
because he can not know the weaknesses which adequate cross-examination 
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would have revealed in Texas Eastern's case. Complaint is particularly 
made of the limitation of the cross-examination of Mr. Naff, the Company's 
policy witness. 

The record shows that petitioners' cross-examination of Mr. Naff 
was consistently halted and impeded by the Examiner. In case after case 
the Examiner stopped the question although no objection was made by Texas 
Eastern's counsel. Apart from the rulings on the scope of the issues in 
the case the Examiner objected to questions on a miscellany of grounds — 
such as that the question was repetitious or already sufficiently explored 
by other witnesses (e. g., Tr. 1353, 1393, 1399, 1402, 1523-4, 1538); was 
beyond the scope of the direct (e. g., Tr. 1335, 1347, 1405, 1407, 1413, 
1424), or not within the spirit of the direct (Tr. 1388-9), or puts words in 
the witness' mouth (e. g., Tr. 1365-6), or on the ground that the Examiner 
was only interested in whether the witness would change his testimony 
(Tr. 1392), or on the ground that it was the opinion of the Commission and 
not the witness that was significant (Tr. 1386-7). 

The importance of reasonable latitude, rather than harassment, in 
examination of the key witness is undoubted. 

Petitioners are not requesting this Court to determine that absent 
hostility, these specific rulings were beyond the discretion of the Examiner. 

The premise of a fair hearing is the assumption that discretionary 
rulings will be made, whether rightly or wrongly, upon the basis of an 
objective, dispassionate exercise of discretion. Where, as here, that 
premise is negatived by the overriding hostility of the Examiner, restrictive 
rulings normally sustainable on that premise cannot stand. 

V. CONCLUSION - THE COMMISSION FAILED TO WEIGH THE 
DISADVANTAGES AS WELL AS THE ADVANTAGES OF THE 
CONVERSION PROJECT 

Petitioners submit that the Commission's function in determining the 
public convenience and necessity is akin to that of balancing convenience — 
determining and weighing the pros and cons of the project. The Commission 
failed to discharge that function: (A) It refused to consider the disadvantages. 
(B) It referred to possible advantages without permitting evidence on the 
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weight or significance of these possibilities. (C) It refused to consider 
whether this conversion project, with these disadvantages, was necessary 
to achieve the possibilities listed as advantages of the project. 

A. The Commission refused to consider or even to admit evidence 
on these disadvantages of the conversion project: (1) It will result in higher 
costs in the future:, than if the Little Inch were retained. (2) Peacetime 
conversion of the Little Inch operates to impair transportation facilities 
available in an emergency and is contrary to the national defense interest. 
(3) The project enables the Company to engage in products line competition 
not on the independent merits of its line but on the foundation and with the 
aid of special advantages as a gas transmission company sheltered from 
free competition by the Commission, advantages heightened by the increase 
in gas revenues from the granting of the application. 

B. In view of these disadvantages, the Commission erred in merely 
referring to the possibility of advantages and in failing to consider whether 
these advantages have probability and are substantial. 

Thus the Commission found that the tie line had the advantage of in¬ 
creasing Texas Eastern’s opportunity to buy more gas, if available. But 
the significance of that advantage depends on (a) existing gas supply and 
(b) the nature and extent of its future expansion. These were both held not 
issues in the case. 

Again the Commission found a possible advantage in the removal of 
the threat of emergency conversion of the Little Inch. But this advantage 
was merely a possibility since it was rendered without awareness of defense 
planning on the Inch lines, no evidence thereon having been offered by 
Texas Eastern and petitioners' evidence having been rejected. 

C. The Commission refused to consider evidence as to alternatives. 

It prohibited cross-examination to show that a tie line was feasible without 
abandonment of the Little Inch. 


The Commission’s order should be set aside and the matter remanded 
for a fair hearing and a consideration of convenience and necessity pertain¬ 
ing to the future as well as the present, and the Nation and not merely 
natural gas interests. 

Respectfully submitted, 

J. Frank McKenna, Jr. 

City Solicitor for the City of 
Pittsburgh 

Robert Engel 

Assistant City Solicitor for the 
City of Pittsburgh 


Harold Leventhal 
Washington, D. C. 

Bryce Rea, Jr. 

Washington, D. C. 


Attorneys for Petitioners 

October 25, 1955. 
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APPENDIX OF STATUTES 
AND REGULATIONS 

Natural Gas Act, Act of June 21, 1938, c. 556j 52 Stat. 821, U.S.C.A., 
Title 15, sec. 717 et Seq. 

Sec. 7. * * * 

(b) No natural-gas company shall abandon all or any 
portion of its facilities subject to the jurisdiction of the Com¬ 
mission, or any service rendered by means of such facilities, 
without the permission and approval of the Commission first 
had and obtained, after due hearing, and a finding by the Com¬ 
mission that the available supply of natural gas is depleted to 
the extent that the continuance of service is unwarranted, or 
that the present or .future public convenience or necessity 
permit such abandonment. [52 Stat. 824 (1938); 15 U. S.C. 

717f(b) (1946)] 

(c) No natural-gas company or person which will be 

a natural-gas company upon completion of any proposed con¬ 
struction or extension shall engage in the transportation or 
sale of natural gas, subject to the jurisdiction of the Commis¬ 
sion, or undertake the construction or extension of any facili¬ 
ties therefor, or acquire or operate any such facilities or 
extensions thereof, unless there is in force with respect to 
such natural-gas company a certificate of public convenience 
and necessity issued by the Commission authorizing such acts 
or operations: * * * 

In all other cases the Commission shall set the matter 
for hearing and shall give such reasonable notice of the hear¬ 
ing thereon to all interested persons as in its judgment may 
be necessary under rules and regulations to be prescribed 
by the Commission; and the application shall be decided in 
accordance with the procedure provided in subsection (e) of 
this section and such certificate shall be issued or denied 
accordingly: Provided, however, That the Commission may 
issue a temporary certificate in cases of emergency, to 
assure maintenance of adequate service or to serve particu¬ 
lar customers, without notice or hearing, pending the deter¬ 
mination of an application for a certificate, and may by regu¬ 
lation exempt from the requirements of this section temporary 
acts or operations for which the issuance of a certificate will 
not be required in the public interest. [ 52 Stat. 825 (1938), as 
amended, 56 Stat. 83 (1942); 15 U.S.C. Sec. 717f(c) (1946)] 

* * * * 

(e) Except in the cases governed by the provisos con¬ 
tained in subsection (c) of this section, a certificate shall be 
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issued to any qualified applicant therefor, authorizing the 
whole or any part of the operation, sale, service, construct¬ 
ion, extension, or acquisition covered by the application, if 
it is found that the applicant is able and willing properly to 
do the acts and to perform the service proposed and to con¬ 
form to the provisions of the Act and the requirements, rules, 
and regulations of the Commission thereunder, and that the 
proposed service, sale, operation, construction, extension 
or acquisition, to the extent authorized by the certificate, is 
or will be required by the present or future public convenience 
and necessity; otherwise such application shall be denied. 

The Commission shall have the power to attach to the issuance 
of the certificate and to exercise of the rights granted there¬ 
under such reasonable terms and conditions as the public con¬ 
venience and necessity may require- [ 56 Stat. 84 (1942); 15 
U.S.C. Sec. 717f (e) (1946)]. 

Federal Power Commission, Rules of Practice and Procedure. 
Sec. 1.20. * * * 

(d) Disqualification of a presiding officer . A presiding 
officer may withdraw from a proceeding when he deems him¬ 
self disqualified, or he may be withdrawn by the Commission 
for good cause found after timely affidavits alleging personal 
bias or other disqualifications have been filed and the matter 
has been heard by the Commission or by a presiding officer 
to whom it has delegated the matter for investigation and 
report. 
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REPLY BRIEF OF PETITIONERS* 


REPLY STATEMENT 

Texas Eastern's brief lists as "facts" (Br. 3) the statements by its 
president, Mr. Naff, concerning Texas Eastern's reasons for the conver¬ 
sion project. These conclusions can not be accepted as facts for the basic 
reason that petitioners were denied an opportunity to test them with reason¬ 
able latitude. 

Texas Eastern lists as "facts" (Br,. 4) various advantages of what it 
originally called its "conversion" project but now prefers to call a 

* As explained in the Main Brief, some contentions are urged by petitioners Pittsburgh, Chotin and Green¬ 
ville, and some are urged by Chotin and Greenville. 
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"rearrangement of facilities. " But these advantages are not the facts of 
the case. They are mere possibilities. Petitioners' efforts to develop 
the substantiality of the facts concerning these advantages was frustrated 
by the rulings unduly restricting cross-examination and by the exclusion 
of direct testimony. 

Petitioners do not object to the building of the tie line per se but 
rather to the fact that the whole plan is being promoted on the foundation 
of switching the Little Inch from gas service to products service. 

Accordingly petitioners are particularly interested in setting straight 
Texas Eastern's statement as a "fact" (Br. 22-3) that the advantages of 
the tie line could not be secured without abandoning the Little Inch since 
otherwise "a massive expansion of from 300 to 500 million cubic feet per 
day" would be required. But petitioners were denied latitude for cross- 
examination on this point (Pet's. Main Br. 13-14). As it happens petition¬ 
ers subsequently discovered documents, presented in their motion of May 
20, 1955, which show that this so-called "fact" is not the real situation, 
and that the tie line is not only obtainable but would in fact be obtained 
without abandonment of the Little Inch. 

Reverting to the advantages of a tie line Texas Eastern states as a 
fact (Br. 4) that its plan "would solve the 'take or pay for' and much of the 
security problems. " Even the record as it stands shows that Mr. Naff ad¬ 
mitted that the present problem was not a serious problem and that the 
conversion is not necessary to solve the existing "take or pay for" prob¬ 
lems since these would disappear by 1959 (see page 14 of this Brief); and 
further that Texas Eastern can moderate that problem immediately because 
of its ability to "swing" on its contract with United to purchase gas from 
United at Longview (Tr. 1393). But the important consideration is that 
petitioners were denied latitude for testing the substance of the alleged 
advantages of the conversion plan in the light of Texas Eastern’s "gas" 
problems and the reality and substantiality of Texas Eastern's future 
plans for expansion. 
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Of particular importance is the fact that on the one hand Texas Eas¬ 
tern urged and the Commission found a series of advantages which were 
only possibilities at the moment, and would have real meaning only in 
respect to expansion of service. Yet the Commission denied any inquiry 
into plans for expansion. 

Texas Eastern's brief is interesting on this point, since it states as 
a "fact" (Br. 4-5) that the Company must buy more gas in order to meet 
additional requirements of Texas Eastern customers. But this involves 
an assumption of increased service which the Commission ruled outside 
the bounds of the case. Moreover it also involves an assumption as to the 
status of Texas Eastern's existing gas supply. But the Commission held 
that petitioners were precluded from making any inquiry as to Texas Eas¬ 
tern's gas supply, that since no increase was proposed in gas purchases or 
sales, gas supply is not an issue in any way (Tr. 241, 247, 1391). 

In regard to the "national security" problems, Mr. Naff admitted 
that these "don't create t<x> much of a problem so far as [we] are con¬ 
cerned" (Tr. 1430). And petitioners were denied an opportunity for test¬ 
ing and showing what the real facts were in regard to the substantiality of 
this alleged problem (Pet. Main Brief, point m, p. 31). 

ARGUMENT 

I. THIS COURT MAY REVIEW THE RULINGS 
DELIMITING THE ISSUES THAT WERE MADE 
IN REJECTING THE PROFFER OF PROOF. 

Texas Eastern argues that the "Proffer of Proof" does not meet the 
requirements of an offer of proof, rejection of which can give rise to re¬ 
versible error, because no specific evidence was offered. Texas Eastern 
is playing with words. It recognizes that the proposal and rejection of the 
Proffer related to the exercise by the Examiner of "his well-established 
right to regulate the proceedings" (Br., p. 13). 

An order defining the issues in a proceeding is appealable. The pur¬ 
pose of the procedure which was followed was to expedite the proceeding. 
This purpose was sound. The rulings presented the legal Issues clearly, 
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and avoided the delay inherent in detailed presentation of specific evidence 
and rulings thereon. 

The Examiner specifically stated that his authority "to rule upon of¬ 
fers of proof and receive relevant evidence" was not limited to "offers of 
proof in a technical sense" (Tr. 1864), and further (Tr. 1865): 

"By regulating the course of the proceeding a 
presiding officer in any tribunal is determining 
what the issues are in order that the counsel may 
determine what evidence is reasonably relevant. " 

(Tr. 1865) 

Next day, petitioners' counsel requested the Examiner to rule ex¬ 
pressly "that specific evidence in support of (the Proffer) would not be 
admitted in evidence, making that as a ruling for the purpose of expedi¬ 
ting the cause of the proceeding," and stated that this "would be sufficient 
to preserve my legal objection" (Tr. 2045). The Examiner so ruled, stat¬ 
ing that these rulings were "fundamental in regulating the course of this 
hearing" pursuant to his authority (Tr. 2048), and that the specified por¬ 
tions of the proffer were "rejected as proposing testimony . . . irrelevant 
and immaterial to any issues present in this case under the law and regu¬ 
lations" (Tr. 2053, as to part II; Tr. 2051, as to part I, par. 2). 

These rulings were approved by the Commission and are obviously 
subject to judicial review. 

n. THE COMMISSION ERRED IN REFUSING TO 
CONSIDER EVIDENCE TENDERED ON ISSUES 
OF FUTURE PUBLIC CONVENIENCE AND 

ALTERNATIVES 

1. Texas Eastern in effect argues that the Commission was not re¬ 
quired to consider the future beyond reciting the generalities and truisms 
that the tie-line may improve opportunity to purchase gas and may avoid 
enforced conversion of the Little Inch at a later date. 

Petitioners say that the Commission rejected evidence relevant to 
its function of determining and weighing the pros and cons of future public 
convenience. 
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a. As to the claimed advantages of Texas Eastern's project 
these remained abstract possibilities. Petitioners’ efforts to introduce 
evidence concerning the lack of substantiality of these advantages were 
rejected (See Petitioners' Main Brief, p. 45). 

b. The Commission rejected the evidence that disadvantages 
of the project would exist when the Company expanded its service (Peti¬ 
tioners' Main Brief, pp. 12-13). 

Texas Eastern's argument that petitioners were permitted to intro¬ 
duce testimony is confusing and misleading. Although at first the Exami¬ 
ner ruled that Part I, par. 1 of the Proffer proposed relevant evidence 
(Tr. 2044, 2051), he later expressly ruled that no rebuttal evidence would 
be received which involved an assumption of future expansion (Tr. 2120). 
This assumption was of course the heart of the Proffer. 

Texas Eastern argues (Br. 19 et seq.) that evidence involving an as¬ 
sumption of future expansion would have been futile and meaningless spec¬ 
ulation. This argument ignores the fact that Mr. Naff testified concerning 
expansions in the near future, Pet. Br. p. 11, that Texas Eastern’s Exhi¬ 
bit 33 set forth Mr. Marvin's calculations on cost of transportation on as¬ 
sumptions of expansions, and that Mr. Naff stated that these computations 
were an appropriate basis for planning by responsible men on issues of 
importance (Tr. 1388). Texas Eastern's fallacy is this: Although the cost 
of gas purchased must be known in order for the cost of service to be 
known, this does not mean that the cost of transportation under one arrange¬ 
ment of the system cannot be compared with the cost of transportation un¬ 
der another arrangement of the system. 

But the short answer is that this portion of the Proffer of Proff was 
not rejected on the basis now argued by Texas Eastern. The Examiner 
merely ruled that since no expansion of service was now proposed by Texas 
Eastern, expansion of service was not an admissible assumption. The 
Commission overruled petitioners' exceptions. It approved absence of 
proof concerning the relative merits of future expansion on the company's 
system "in view of the fact that ... no additional service is proposed" 
(Opinion, p. 8). The Commission stated it would consider inherent 
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"potential expansion, " although "the proposal before us does not involve 
future expansion" (Opinion, p. 6). 

Texas Eastern's brief is inaccurate in suggesting that the Commis¬ 
sion rejected petitioners’ proof on the ground now brought forth in Texas 
Eastern's brief. Texas Eastern quotes a passage from pp. 8-9 of the 
opinion which in no way referred to evidence proffered by petitioners. It 
was referring to the fact that petitioners had demonstrated that there was 
a conflict in the calculations of Texas Eastern's two engineering witnesses, 
Mr. Marvin and Mr. Goodrich, as to the increased cost on the Kosciusko 
line of handling load transferred to that line from the Little Inch. See 
below, p. 17 . The Commission stated that Mr. Marvin's general calcu¬ 
lations should not be compared with Mr. Goodrich's more specific calcu¬ 
lations. 

2. Respecting petitioners' proffer of evidence of alternatives, Texas 
Eastern argues that its "objective" is to abandon the Little Inch and that 
therefore any alternative contemplating retention of the Little Inch is ir¬ 
relevant and an attempt to usurp the functions of Texas Eastern's manage¬ 
ment (Br. 22). Under this startling theory the admissibility of evidence 
is determined by the Texas Eastern's definition of its "objective." Thus, 
it says that evidence of alternative types of compressors for use on the tie¬ 
line would have been relevant (Br. p. 22). But apparently the theory would 
permit such testimony only because Texas Eastern didn't choose as an "ob¬ 
jective" the use of a particular type of compressor on the tie-line. 

The "objectives" with which the Proffer was concerned were, of 
course, not Texas Eastern's desires, but objectives as to gas service. 
Determination of present and future public convenience and necessity de¬ 
pends on a comparison of Texas Eastern’s proposal with the alternatives 
available, in terms of relative advantages and disadvantages. Explora¬ 
tion of those alternatives is not only relevant and material, but it is the 
only way to evaluate the proposal made. The fact that Texas Eastern 
cannot be compelled to rearrange its system in a particular way or indeed 
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to rearrange it at all does not mean that, when a rearrangement is pro¬ 
posed, its desirability must be determined without the benefit of compari¬ 
sons. 

3. Texas Eastern's brief (p. 23) reiterates Mr. Naff's statement 
that the proposed tie-line could not be constructed unless (a) the Little 
Inch is abandoned or (b) there is a massive expansion of from 300 to 500 
million cubic feet per day. 

But the brief makes no attempt to answer petitioners' argument 
(Main Brief, pp. 13-14) that the Commission improperly prevented peti¬ 
tioners from testing that conclusion, both on cross-examination and by 
offering evidence in the motion of May 20, 1955. 

Thus the Commission "refused to consider whether this conversion 
project, with (its) disadvantages, was necessary to achieve the possibili¬ 
ties listed as advantages of the project" (Petitioners' Main Brief, p. 45). 
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m. THE COMMISSION ERRED IN ITS 
SEVERAL RULINGS INVOLVING 
PETROLEUM ISSUES 

A. The Integrated Nature of the Conversion Project 

In effect Texas Eastern's brief seeks to split in two parts what is an 
integrated project. The question is not whether Texas Eastern is barred 
from entering the products pipeline transportation business. The question 
is whether it is consistent with the public convenience and necessity for 
Texas Eastern to carry out an integrated project to withdraw the Little 
Inch line from gas service for the purpose of entering that line in products 
transportation. 

The Commission recognizes the reality of the fact that this is an 
integrated project. How otherwise could it justify its inquiry into the 
impact that operation of the Little Inch as a products pipeline would have 
on Texas Eastern, its customers and the ultimate consumers. 

The question is not whether the Commission has jurisdiction to con¬ 
sider actions that have no relation to natural gas industry,. The question 
is whether the Commission's undoubted jurisdiction to consider actions of 
a natural gas significance (here, withdrawal of a natural gas line) is subject 
to a further limitation under the Act requiring this jurisdiction to be 
exercised solely from the limited and parochial viewpoint of the natural 
gas industry. Petitioners submit that the statutory jurisdiction to consider 
the public convenience and necessity embraces the authority to consider 
whether the application seeks, and the Commission's order provides, 
advantages which distort free competitive forces in the products transpor¬ 
tation industry, and whether the consequences of the project are contrary to 
the national defense. 

B. Jurisdiction to Consider Impact of its Order on Free 
and Fair Competition in Products Transportation 

Texas Eastern errs in its assertion (Br. 28) that petitioners claim 
that the Commission has jurisdiction as such over the economic impact of 
products pipelines. 

What petitioners claim is that the Commission has jurisdiction to 
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consider the impact of the Commission's shelter of natural gas companies, 
and in particular of the expansion by this particular order of the special 
advantages guaranteed to Texas Eastern as a natural gas company. 

The Commission is asked by Texas Eastern for permission to with¬ 
draw a line from gas service. Petitioners wish to show not only, as the 
Commission found, that Texas Eastern's basic and underlying motive is to 
engage in products transportation, but also that the Commission is provid¬ 
ing the means to engage in petroleum products transportation under special 
shelters, safeguards and advantages, which practically insulate the pro¬ 
posed petroleum products transportation business from the normal hazards 
of that business. 

The Commission has denied that it has jurisdiction to consider the 
consequences of its own action beyond the strict confines of the natural gas 
pipeline industry, utterly disregarding the public interest in maintaining 
free and fair competition and in discouraging monopoly. 

Texas Eastern now offers as its defense that these issues are for 
determination solely by the court. But although a commission may not and 
can not make a binding determination concerning the antitrust laws, it can 
and should administer its regulatory powers in the "light of the purposes 
which the Sherman Act was designed to achieve. " National Broadcasting 
Co . v. United States, 319 U. S. 190, 223 (1943). The Commission cannot 
avoid its responsibilities even if the same issues are or may be under 
consideration in a court suit. 

Moreover, Texas Eastern errs in stating (Br. 26) that the issues in 
the antitrust case are the same as those presented here. For example, the 
barge operators contend that Texas Eastern will monopolize a transportation 
service to the Midwest. Texas Eastern claims in that suit that there would 
be no "monopolizing" in violation of section 2 of the Sherman Act because 
the products so transported would be far less than a majority or domination 
of the products sold in those consuming areas. This raises legal and factual 
issues in the definition of the relevant petroleum products market. Texas 
Eastern also contends it does not have a specific intent to monopolize, and 
therefore cannot be convicted of an attempt to monopolize. 
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But the Commission has jurisdiction to consider the consequences of 
Texas Eastern’s conversion plan in the light of the public interest in free 
and fair competition, without unfair competitive advantages from Govern¬ 
ment protection according a natural gas company a sheltered entry into the 
products transportation business,regardless of whether those advantages 
would result in a condition which technically constitutes monopolizing under 
the Sherman Act. To prove a violation of the Sherman Act is a fortiori to 
make a showing of a condition contrary to the public interest, but it is not a 
prerequisite for such a showing. 

The antitrust suit raises substantial issues. The Commission has 
jurisdiction to consider these only as part of the broader consideration of 
public interest. It would be permissible for the Commission, not to dis¬ 
claim jurisdiction over these public interest issues involving petroleum 
products transportation, but rather to schedule its exercise of jurisdiction 
in the light of the court suit. Thus the Commission might have determined 
that it was prepared to issue the certificate except for the question of the 
effect of its order on free and fair competition in products transportation, 
and that it would defer determination of that question until the court has 
passed on the lawsuit. 

But Texas Eastern's president rejected the suggestion of Commis¬ 
sion's staff counsel that the Commission might condition Texas Eastern's 
certificate upon the outcome of the antitrust suit (Tr. 1290-1). (At that 
time Texas Eastern had a motion for summary judgment pending; this motion 
has subsequently been denied.) Mr. Naff responded (Tr. 1291): 

"So I would object to that type of a condi¬ 
tion. It seems to me that it is inappropriate for 
an administrative agency to place it in a certifi¬ 
cate. After all, if you will forgive the slang, we 
have to shoot our own dice about litigation. " 

Mr. Naff asserts that the pending antitrust litigation is a purely private 

matter. But the spirit as well as the letter of the antitrust laws involves 

the public interest and is not merely a private dice game. 

Texas Eastern errs in its claim that the launching of the Little Inch 
line in products transportation lies within the jurisdiction of the Interstate 
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Commerce Commission. This point is treated in Memorandum in support 
of petitioners’ answer to motions to dismiss the petition for review. See 
section B, point 4 (p. 12, mimeographed memorandum). 

C. Jurisdiction to Consider Public Interest Notwithstanding 
Government's Sale of Surplus Lines 

Petitioners urged (Main Brief 28) that the Commission erred in 
placing any reliance on the Government's agreement selling the Inch pipe 
lines to Texas Eastern. Texas Eastern says (Br. 29) that the Commission 
did not refer to the 1947 history as showing that conversion is in the public 
interest but only as showing that the authority to make that determination, 
had been delegated to other agencies in 1947. Texas Eastern's version is 
not what the Commission stated. This discussion in the opinion follows 
immediately after the Commission's statement (p. 5): "It is apparent, from 
the entire record, however, that it is not the public whose interest they 
[barge intervenors] assert." 

In any event for whatever purpose and to whatever extent the Commis¬ 
sion relied o n the point that Texas Eastern has a contract "right" to place 
the Little Inch in gas service, the point is unsound. Moreover, this Court 
should grant the motion to adduce evidence showing that the limited nature 
of the Attorney General’s approval in the circumstances of 1947 did not 
constitute approval of conversion from gas to products in the changed 
circumstances of 1955. 

D. Jurisdiction to Consider Impact on National Defense 
and Evidence of Defense Planning for Petroleum 
Needs. 

Texas Eastern does not even seek to offer a defense to the Commis¬ 
sion's failure to permit introduction of evidence that the conversion project 
is contrary to the national defense interest, or to distinguish National Coal 
Assn v. Federal Power Commission, 89 U. S. App. D. C. 135, 191 F.2d 
462 (1951). (See Main Brief, section m, p. 31.) 

Nor does Texas Eastern justify the Commission's reliance on the 
dormant estate provisions while rejecting the relevance of evidence offered 
by petitioners' memorandum of May 20, 1955, that the only real threat to 
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gas consumers is not diminished by the Commission's order since the de¬ 
fense planning authorities are concerned not with movement from the Gulf 
Coast of petroleum products, but rather with movement of crude petroleum 
to the East Coast. (This would permit use of the East Coast refineries and 
avoid the hazards of further reliance on Gulf Coast refineries, already the 
densest concentration of refinery location). 

Recently, indeed, Dr. Flemming, Director of Defense Mobilization, 
has indicated that even the concern expressed as late as 1953, over the 
defense need for movements of crude petroleum from the Gulf Coast has 
been affected by subsequent developments and that defense planning for 
East Coast supply is increasingly looking not to the Gulf Coast but to Canada, 
the North Central and Mountain States. See Dr. Flemming's letter of 
November 23, 1955, in Appendix A. That letter is not offered before this 
Court as proof of facts. Such proof must, of course, be made before the 
Federal Power Commission. It is merely an illustration of the absurdity 
of the Commission's insistence on making judgments in a vacuum or reach¬ 
ing conclusions based on the abstract assumption that it was "then unlikely" 
(in 1947) that the dormant estate would be exercised (Opin., p. 17), and 
that (apparently) this is not unlikely today. The Commission cannot dip 
into this subject just long enough to find a point that suits its purpose while 
shutting its eyes and ears to the realities of the planning picture. 

Texas Eastern has persuaded the Commission to accept a restricted 
view of its powers preventing the Commission from even considering the 
consequences of its own rulings beyond the field of natural gas transmission. 
Surely this Court will not permit a branch of the Federal Government out of 
excessive concern for its wards to blind itself to the relationship of its own 
acts to the basic policies of the United States. 
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IV. PETITIONERS WERE DENIED FAIR HEARING 

A. Counsel for barge intervenors acted responsibly, diligently 
and with appropriate expedition, to develop the weaknesses 
of Texas Eastern's case on the gas service advantages . 

1. The Commission seeks to defend the conduct of the Examiner 
by assailing counsel for barge intervenors. Thus the Commission's brief 
states that the record "reveals a clear pattern by barge intervenors* coun¬ 
sel of harassment of the Examiner"; "there is evidence of a studied en¬ 
deavor to prolong the proceedings" (Br., p. 4); the record reflects efforts 
of said counsel "to harass and to goad the Examiner into some procedural 
error" (Br., p. 9); and his conduct with respect to Mr. Goodrich's work 
papers and his cross-examination of Mr. Naff "are excellent examples of 
the apparently studied endeavor of counsel for barge intervenors to try the 
patience of the Examiner as well as to delay and endeavor to extend the 
proceedings indefinitely" (Br., p. 9). 

2. The Commission's brief makes serious charges which are without 
foundation. Because barge intervenors sought to play an active role they 
are treated as presumptuous. 

Their evidence concerning the Little Inch as a products line is said 
to be irrelevant. Their inquiry into the gas service aspects of the case is 
said to relate to matters in which they have no interest, to have been obvious¬ 
ly motivated only by the desire for interminable delay. 

Apparently the Commission wanted the barge intervenors in the hearing 
only as passive spectators or cursory participants, so that they could not 
claim they had been entirely excluded. 

3. The interest of the barge intervenors was and is to show that the gas 
service advantages of the conversion project relied on by Texas Eastern are 
insubstantial and without real weight in the balance of conveniences, and/or 
are achievable without abandonment of the Little Inch. This position was set 
forth in their Petition to Intervene before the Commission, in their state¬ 
ment opening the hearing (Tr. 31-2), in their briefs. As they stated in their 
Exceptions to the Commission (at p. 103): "The natural gas arguments put 
forward by Texas Eastern are window dressing." 
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4. Thus intervenors sought to expose the window-dressing in the 
Application. The main thrust of paragraph V of the Application as showing 
public convenience was the claim that the capacity of the Little Inch could 
not be expanded due to structural limitations on its pressure, that this was 
a limitation on the capacity of the Big Inch which was looped together with 
the Little Inch, that the Little Inch was "a system bottleneck" from Castor, 
La. to Little Rock, Ark., and that "gas will be available in excess of the 
capacity of the Big Inch-Little Inch system east of Little Rock." (Applica¬ 
tion, pp. 11-12). 

Texas Eastern now has a small excess supply on the Inch systems, as 
a result of its take-or-pay-for contracts in the Wilcox Trend, which it is 
selling to United Gas Co. However, it was early elicited from Texas East¬ 
ern’s witness Adams that under existing contracts this problem is steadily 
declining in magnitude and would disappear by 1959 (Tr. 227). 

At Mr. Leventhal's request, the worksheets used by Mr. Adams in 
preparing his gas balance exhibit were furnished to Mr. Leventhal to work 
on overnight (Tr. 274). On the basis of these worksheets Mr. Leventhal 
prepared Exhibit 32, which Mr. Adams confirmed as an accurate portrayal 
of the sources and disposition of gas in Texas Eastern's system (Tr. 425- 
426). Exhibit 32 shows that in 1959 even without conversion there will be 
24, 000 mcf per day of idle capacity in the Inch systems. 

On cross-examination Mr. Naff stated that it was prudent policy to be 
overbought (Tr. 1282), that substantial investments would not be warranted 
to correct Texas Eastern's overbought condition (Tr. 1392). Mr. Naff 
admitted (Tr. 1404): 

"I will simply say this: That the Little Inch renders ade¬ 
quate service . . . We have what the boys in the operating 
or engineering department call a 'bottleneck or two' along 
that line, which could be cured rather easily ..." 

He regarded the bottleneck between Castor and Little Rock "as de 
minimis" (Tr. 1404). Similarly he stated that the national security pro¬ 
visions referred to in the Application "don't create too much of a problem 
so far as [ Texas Eastern] is concerned. " (Tr. 1430). 
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5. Texas Eastern's brief erroneously states (p„ 21) that Exhibit 33 
was a "study . . . made at Petitioners' insistence." That is not accurate. 

It was, as the Commission stated, submitted at the request of the barge 
intervenors. But the study had already been made and testified to on direct 
by Texas Eastern's engineer Marvin. He testified (Exhibit 25, p. 6), that 
he had made investigations and studies "to determine the economic nature 
of future expansions of the 30" pipeline [Kosciusko line] beyond the require¬ 
ment of Docket G-2503 [current project]y " and that the unit cost of trans¬ 
portation was not affected "materially" by an increase in daily capacity of 
100,000 mcf or 300, 000 mcf. 

On cross-examination Mr. Leventhal asked if Mr. Marvin had the 
studies with him. Mr. Marvin replied he had a "summary result” of each 
of these studies (Tr. 337). Mr. Leventhal asked for these studies to per¬ 
mit examination by engineering consultants, and Mr. Hargrove arranged to 
have them reproduced, filed as an exhibit, and to recall Mr. Marvin as a 
witness. (Tr. 338). 

Subsequently Mr. Hargrove recalled Mr. Marvin, and introduced 
Exhibit 33, as "prepared from worksheets at the request of Mr. Leventhal" 
(Tr. 863). It in fact only gathered together the studies testified to by Mr. 
Marvin in summary manner. All that Mr. Leventhal had requested was to 
see the studies testified to by Mr. Marvin. 

Mr. Bennett, engineering witness for the barge intervenors, analyzed 
Exhibit 33, and pointed out that it showed "variations ... in the effect of 
additional blocks of capacity" (Tr. 2197)i The expansion of service on the 
Kosciusko line proposed in Docket G-2503 involves a cost of service of only 
9. 6 cents per mcf of additional gas made available, but the figures are 18.0 
cents per mcf and 14. 0 cents per mcf for the next blocks of expansion of 
load on the Kosciusko line of an additional 100, 000 mcf daily and the sub¬ 
sequent 200, 000 mcf daily (approximate figures) (Tr. 2195-7). 

Mr. Marvin's statements that expansions on the Kosciusko line would 
not "materially" affect operating costs on that line tried to obliterate the 
clear fact that the immediate expansion on the Kosciusko line was relatively 
cheap in terms of added cost of transportation per additional mcf, since 
it involved no looping, while the next blocks of expansion were relatively 


16 

expensive by virtue of the capital investments necessary in looping, 

B. Counsel for barge intervenors acted with all propriety in 
requesting the work papers underlying Mr. Goodrich’s 
testimony of reduction in cost of present service before 
proceeding with cross-examination . 

1. Texas Eastern's application claimed (p, 13) that under the con¬ 
version project its cost of service "will be decreased slightly. " In his 
direct testimony Mr, Goodrich, vice president and chief engineer, refer¬ 
ring to Exhibit 11, claimed a reduction of some $1, 000, 000 in 1957 (Exh. 

24), less than 1 percent of cost of service. (Barge intervenors showed 
that in 1959, even under Texas Eastern's data, the claimed reduction would 
be decreased by $300,000. Exh. 67, Tr. 2242.) Texas Eastern's counsel 
stated this was too slight to warrant a rate reduction (Tr. 1463): "It 
wouldn’t make much difference to a customer. It is only about two mills 
per mcf." 

Nevertheless Texas Eastern relied heavily on claimed reduction in 
cost of service. Mr. Goodrich agreed that it was the "guts" of the case 
(Tr. 614). Mr. Belmont, financial advisor, termed it "the clincher" 

(Tr. 1640). 

2. Mr. Goodrich's Exhibit 11 set forth, in summary form, his pro¬ 
jected expenses for the entire company, estimated 1957-1959, with and 
without conversion. He stated in general that he projected future costs on 

the basis of Texas Eastern's past experience, either in 1953 or the year ending 
ending March 31, 1954 (Tr. 554-5). 

Mr. Leventhal stated that he needed the working papers to test the 
accuracy of Mr. Goodrich's conclusions, verify his computations and ana¬ 
lyze his assumptions (Tr. 525, 602). Access to these work papers was es¬ 
sential to effective cross-examination. Powhatan Mining Co . v. Ickes , 118 
F. 2d 105 (C. A. 6th, 1941). Detailed examination was the more imperative 
since even relatively small dollar errors could cancel the claim of savings. 

In fact examination and analysis by the barge intervenors' experts of 
the work papers consumed the extended Christmas recess, from December 
10, 1954 to January 18, 1955. 

Inaccuracies in computations were found. They were divulged to the 
barge intervenors’ experts by Texas Eastern's engineers who rechecked 
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their figures first and found overstatements in estimated electric power costs, 
ranging from $78, 500 to $301,700 (Tr. 1987-8). 

The analysis of the work papers was presented at the hearing both 
as the basis for cross-examination of Mr. Goodrich and on the direct case 
of the barge intervenors (Exh. 62, 66; Walton Seymour, Tr. 2055, 2079 ff; 

Martin Bennett, Tr. 217 Iff). By penetrating below the surface of Mr. Good¬ 
rich's company-wide estimates, it was possible to attack his estimate of the 
increase in operation expenses on the Kosciusko line due to the project. It 
was possible to showthatMr. Marvin's engineering calculation of this increase 
was 40 percent higher than the Goodrich estimate (Exh. 66). Witness Bennett 
testified that the methods of Mr. Goodrich had a wide margin of error, "did 
not allow a sufficient degree of accuracy; "and that instead of the estimates 
of Texas Eastern's engineers checking each other they reflect "irreconciable 
differences" (Tr. 2271). He particularly criticized Mr. Goodrich's method of 
estimating the largest operating expense; gas used for fuel, on a crude his¬ 
torical basis rather than by calculating gas consumption from horsepower 
data (Tr. 2188-9, 2193-4). Mr. Bennett made preliminary calculations for 
that item but was unable to complete them because of lack of access to nec¬ 
essary data, data which were available to Texas Eastern (Tr. 2234).* There 
can be no doubt of the obvious importance of access to the working papers 
for any meaningful analysis or cross-examination probing below the surface 
of Mr. Goodrich's estimate. 

3. The Commission did not find, as the Examiner had found, "that 
the cost of service will be reduced" (Examiner's Decision, p. 22). It stated 
that Texas Eastern introduced evidence which indicated that the project would 
result in a reduction in cost of service (Opin., p. 9), but this was referred to 
in the course of making a finding that the project had economic feasibility” 
in that rate of return would not be materially affected. This economic feasi¬ 
bility does not depend on whether cost of service is slightly reduced or increased. 

4. The presentation by barge intervenors concerning cost of service 
was made possible only by analysis of the work papers. The Commission's 

♦ Staff counsel raised the question of checking Goodrich estimates on the basis of general industry standards. 

The arbitrary standard used by Texas Eastern (10 cubic feet per brake horsepower hour) reveals that on this 
basis the Goodrich estimates should be increased by slightly more than 25 percent. The analysis is set forth 
in Exceptions of Barge Intervenors, Exception 7, p. 75 et seq. 
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brief reflects a seriously distorted perspective of the events. This is 
what happened: 

a. First, the Examiner insistently took the position that the work 
papers were not in evidence, that Mr. Goodrich could not be examined about 
them and that Mr. Leventhal was to proceed with material already in his 
hands. Thus on December 8, 1954, when Mr. Leventhal asked for the work 
papers (Tr. 434), the Examiner told him to ask his questions. Mr. Leven¬ 
thal said he needed to examine the work sheets first. The Examiner said 
he would limit Mr. Leventhal to such extent "as the staff itself feels is 
needed to go into this detail.” (Tr. 437). 

On being passed and reached again for cross-examination the next 
day, Mr. Leventhal asked Mr. Goodrich what worksheets backed up cer¬ 
tain key figures in Exhibit 11 (Tr. 504). Texas Eastern objected that the 
barge intervenors had no legitimate interest therein (Tr. 504). There was 
discussion as to standing of barge intervenors (Tr. 504-525). The Exami¬ 
ner stated that the worksheets are not in evidence and "the witness is on the 
stand to be cross-examined on his direct evidence" (Tr. 526). He concluded 
(Tr. 531): 

"* * *You have not exhausted the possibilities—which are quite 
apparent on the surface of this material—as to the probing of 
the direct testimony he has given right here. With material already 
in your hands. 

"We are going to recess, at this time, for 10 minutes and 
when we come back, I am going to give you an opportunity to ask 
definitively, right now, all the questions on cross-examination 
that you have of this witness, on what he has already testified to 
in the direct case. Break it up in such a manner as to determine 
the weight of the testimony. That is the purpose of cross-exam¬ 
ination. The accuracy of it, and when you have finished, you 
have finished." 

b. After the recess Mr. Leventhal complained (Tr. 534 et seq), 
that he was being denied a fair hearing by the Examiner's ruling (Tr. 531) 
to proceed on Mr. Goodrich’s direct testimony and then be finished. Mr. 
Leventhal stated (Tr. 544): 

"It is my request that I should be permitted to examine into 
the nature of the work sheets, and to lay a foundation either to 
request of Mr. Hargrove the work sheets, or subpoenas to be 
issued by the Commission. " 
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Texas Eastern's counsel stated that the Examiner "has not yet pre¬ 
vented your asking about the working papers" (Tr. 546). Thereupon Mr. 
Leventhal inquired as to the worksheets available (Tr. 547). This time 
Mr. Hargrove did not renew the objection he had previously made to the 
question. Staff counsel did not object; he only inquired whether Mr. Leven¬ 
thal had a motion pending (Tr. 546-8). Though Mr. Leventhal was express¬ 
ly permitted, on due consideration, to inquire concerning the work papers 
he was later charged with dilatory 'tactics on this account. 

c. The fundamental difficulty was due to the Examiner. Ob¬ 
viously barge intervenors needed to examine these worksheets. But the 
Examiner stated he had no control over Texas Eastern's worksheets (Tr. 
532, 606), and examination was to proceed then and there. 

Nor were petitioners' rights protected by Mr. Hargrove’s offer made 
when Mr. Leventhal first requested the work papers, to supply the work 
sheets if specified (Tr. 434). For the Examiner promptly advised Mr. 
Leventhal he would be limited to what the staff desired. 

Next day, Mr. Hargrove stated that he could not furnish work papers 
unless the work papers were defined, so that Texas Eastern could decide 
whether to supply the work sheets or argue as to the need therefor (Tr. 
446-7). An offer was made as to the items of electric power and fuel, to 
go over the work papers withMr Goodrich "in our office in the evening. " 
(Tr. 448). 

It is apparent that Mr. Hargrove's so-called offers first required 
specification; second were as a matter of grace and "maybe, " rather a 
matter of right, and indeed were accompanied by objections to Mr. Leven¬ 
thal's questions; third, proposed only an evening or two for an analysis that 
obviously required some reasonable time; and fourth and most important, 
could not protect Mr. Leventhal against the Examiner’s clear warning that 
he had his opportunity now to cross - examine and would then be finished. 

In opposing a reasonable recess Mr. Hargrove stated that although 
hearing exhibits had been served on November 19, intervenors had made 
no request for work papers. (Tr. 451). The Examiner picked up this 
theme, stating that intervenors had sought no discovery although they had 
the material for a substantial period of time ( Tr. 526). Mr. Leventhal 
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referred (Tr. 528-9) to the letter he had written to Mr. Hargrove on No¬ 
vember 29, 1954, three working days after receiving the direct testimony 
and hearing exhibits, requesting that Texas Eastern make available the 
worksheets underlying its exhibits. This letter had been read into the record 
(Tr„ 79-81) whenthe question of procedure arose on the first day of the hearing. 

Instead of promoting fair hearing, the Examiner did all that he could 
to offer the form but not the substance of effective cross-examination. When 
Mr. Leventhal insisted on his rights, the Examiner stated that his right of 
cross-examination had expired (Tr. 590), "by reason of the pursuit of dila¬ 
tory tactics" (Tr. 592), and that Mr. Leventhal's request that the question 
as to his right to the worksheets be certified to the Commission for ruling 
was denied as not in the public interest (Tr. 592). 

Next day the Examiner renewed an opportunity to ask questions of 
Mr. Goodrich but rejected a request for the working papers, as merely 
"a matter of negotiation between parties. " (Tr. 607-8). He said (Tr. 603): 
"Gentlemen , I wish you would continue in conversation about working papers 
elsewhere." 

It would have been a simple enough matter for the Examiner to have 
avoided all problems by deferring cross-examination pending opportunity 
to study the work papers. Instead he put Mr. Leventhal in jeopardy of 
waiving cross-examination. 

Mr. Leventhal stood his ground and protected the rights of his clients. 
Aware of those rights, Texas Eastern offered the work papers during the 
Christmas recess and made Mr. Goodrich available thereafter. But the 
Examiner's unjustified charge of dilatory tactics pervaded the subsequent 
proceedings. 
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C. There is No Substance to the Claim of Harassment by Counsel 

There is absolutely no foundation for the charge in the Commission’s 
brief that counsel for petitioners tried to harass the Examiner or goad him 
into error. On the contrary, he sought at the outset to set forth the basis 
of their intervention, and the issues raised in the petitions for intervention 
(Tr. 28-41). 

As the hearing progressed he sought; at every turn to make clear the 
basis upon which particular questions were asked. More often than not the 
Examiner refused to entertain even a statement laying the foundation of a 
question, to say nothing of permitting argument in support thereof. See for 
example (Tr. 1347-50). 

At the beginning of the case, when the Examiner indicated during the 
course of opening statements by counsel that he thought the petroleum prod¬ 
ucts plans of Texas Eastern beyond the issues in the case, counsel for barge 
intervenors called attention to the fact that he had raised these plans as 
issues in his Petition for Intervention and that intervention had been granted 
over the opposition of Texas Eastern (Tr. p. 62). Thereafter, in connection 
with the cross-examination of J„ W. Hargrove, counsel filed a written appli¬ 
cation for a subpena requiring the production of a document relating to the 
petroleum products plans of Texas Eastern (Tr. 1099 et seq). The Examiner 
denied this by written order, and refused to certify the question of the approp¬ 
riateness of his action to the Commission (Tr. p. 1306). A subsequent appli¬ 
cation directly to the Commission (Tr. p. 4132) was rendered moot by 
the voluntary production by Texas Eastern of the documents sought. In a 
further effort to rectify errors of the Examiner petitioners' counsel filed 
directly with the Commission an application for a subpoena, for documents 
relating to Texas Eastern's cost of service (Record,Vol. 22, p. 4092). This 
too was mooted by the voluntary production by Texas Eastern of the documents 
sought. 

On another occasion counsel, stating that he wished to provide ample 
opportunity to correct error, attempted to support his position by judicial 
precedent, only to be cut off with the Examiner's statement that he could read 
law and didn't need counsel to read it for him (Tr. 898-900). 
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The fact of the matter is that the Examiner was so far from being 
goaded into error that prior to the ruling on the Proffer of Proof he stead¬ 
fastly refused to make the definitive rulings that would have confined the 
scope of the hearings to the narrow issues he thought relevant, while pre¬ 
serving the legal objections of the parties. The Examiner clearly revealed 
his approach when he announced that he would not make a general ruling as 
to the extent to which the petroleum products aspect of Texas Eastern's con¬ 
version project was relevant in the hearing. He stated that no judge would 
let himself be put in such a box and that he would rule only on specific ques¬ 
tions as they were asked (Tr. 441-42). His uncertainty in this regard is 
perhaps justified. After cutting off sua sponte , or sustaining virtually every 
objection to, cross-examination respecting petroleum products, he reversed 
his field and not only announced that he would receive, but requested Texas 
Eastern to produce, evidence as to the impact on Texas Eastern's system of 
the projected use of the Little Inch as a petroleum products carrier (Tr. 694). 

Not only was it requisite for counsel to ask specific questions in order 
to preserve legal exceptions, but the Examiner refused to clarify his rulings 
when made. One request for clarification was met with a threat to be taken 
off the record (Tr. 1273-4), Pet. Main Br. 40. Another request that he 
state the grounds on which an objection had been sustained was answered, — 
on any grounds that are sufficient (Tr. 1497). 

Were there any doubt that the Examiner was not being "goaded" into 
error, and was not merely exercising his discretion to regulate the course 
of the hearing and keep it within bounds, it would be dispelled by his handling 
of the opening and closing of the session that followed the extended Christmas 
recess. 

Mr. Naff, president of and chief policy witness for, Texas Eastern 
completed his direct testimony before the Christmas recess. He resumed 
the stand for cross-examination upon the resumption of the hearings thereaf¬ 
ter. The first question counsel for petitioners asked him was whether he was 
familiar with the application filed by Texas Eastern and whether there were 
any statements in it which were inconsistent with the policy of the company. 
Mr. Naff answered that none of the statements in the application were incon¬ 
sistent with the company's policy. Mr. Leventhal then asked that the appli- 
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cation be received in evidence by reference (Tr. 1323-24). The Examiner, 
sua sponte , without even seeking any enlightenment as to Mr. Leventhal's 
purpose, commenced a diatribe that consumed 14 pages of the transcript and 
wound up in the Examiner's making an announcement, after a half-hour 
recess that the question and the answer thereto would be stricken as being 
beyond the scope of the witness' direct testimony (Tr. 1338). Obviously 
this display can not even arguably be attributed to harassment by counsel 
or goading into procedural error. 

What might aptly be called the climax came at the close of the hearing 
after all parties had concluded their cases and there was no longer anything 
productive to be done but setting times for the filing of briefs. The Examin¬ 
er allowed his hostility to run away with him. He called counsel for petition¬ 
ers to the stand as a witness. The ensuing examination is discussed in 
Petitioners' Main Brief, p. 42 et seq. Petitioners' counsel believes that 
his marking of Exhibit 65 for identification and statement of the substance 
of the relevant portion of the document was a sufficient offer of proof within 
the Commission’s regulations, sec. 1. 28(b). But it is enough to say here 
that assuming arguendo that the Commission's brief is right in its contention 
that counsel for petitioners had been guilty of procedural error, the Exam¬ 
iner's conduct can certainly not be justified as the exercise of discretion in 
the expeditious management of the hearing. He was not goaded, he rather 
sought and relished this vindictive and embarrassing procedure under the 
pretext of setting the procedural record straight. When counsel offered 
from the witness chair to take any action desired by the Examiner in this 
regard he was admonished that he was in the hearing room as a witness and 
not as counsel (Tr. 2264). The claim in the Commission's brief (pp. 21-3) 
that the Examiner's purpose was to assist the barge intervenors is indeed 
hollow. 

D. The Examiner's Hostility is Cause for Setting Aside the Order 

The final argument of the Commission, that petitioners could not be 
hurt by the hostility or bias of the Examiner, is indeed a startling proposi¬ 
tion. It assumes that the Presiding Examiner in an administrative proceed¬ 
ing performs no more than the function of a Notary Public at the taking of a 
deposition. But the Presiding Examiner is charged with much more than 
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administering oaths. He shapes the presentation to the Commission by his 
intermediate decision in the case he hears. That intermediate decision is 
required unless waived by the parties or unless the Commission finds that 
"due and timely execution of its functions imperatively and unavoidably so 
requires” omission of the report. F. P.C. Regs., sec. 1.30(c). Here the 
Commission refused to omit the intermediate decision. 

Furthermore, the nature and focus of the Record is largely the product 
of the Examiner. It is he who controls the course of the hearing, the order 
of the presentation of testimony and cross-examination. It is he who decides 
whether a recess for the preparation of cross-examination and direct evi¬ 
dence will be granted and, if so, for how long. Most significantly in this 
case, it is he who exercises essentially unreviewable discretion as to the 
propriety of particular cross-examination and the admissibility of particular 
evidence. In short the Presiding Examiner exercises a judicial function, 
committed to him by law. APA Sec. 7, 5 U. S. C.A. Sec. 1006. His decision, 
whether accepted, rejected or modified is a meaningful document. 

The Commission’s brief in effect takes the position that there is no 
additional prejudice to hearing by a biased Examiner than an objective one, 
and that the party is confined to such errors of law as would warrant re¬ 
versal where no bias, prejudice or hostility is involved. 

But the deference accorded to the rulings of a hearing officer regard¬ 
ing, e. g., scope of cross-examination, which mean that such rulings will 
not be the foundation for a judicial reversal unless clearly erroneous to the 
point of being arbitrary and clearly prejudicial in and of themselves, is 
premised upon an objective exercise of a judicial discretion. 

The administrative process like the judicial process rests on the 
assumption and cornerstone of a fair hearing. The faulty foundation can¬ 
not be patched up by the reviewing court's conclusion that he might have 
made the same ruling. Whitaker v. McLean , 73 App. D. C. 259, 118 F. 

2d 596 (1941). 

Petitioners certainly contest the Commission's statement that the 
Examiner's hostility did not result in material prejudice. As stated in the 
Main Brief, petitioners can not say because they do not know what they would 
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have been able to establish if they had been accorded reasonable latitude in 
the cross-examination of Mr. Naff. But they do know they were entitled to 
such reasonable latitude and believe they would have been assisted thereby 
in their efforts to show that Texas Eastern's case rests on gas service 
claims that are merely insubstantial possibilities, that are pretexts and 
rationalizations for window dressing a project aimed in fact at entering 
the products transportation business with the assistance of special ad¬ 
vantages. 

So far as case law is concerned, the only case that really needs dis¬ 
tinguishing is NLRB v. Air Associates , 121 F 2d 586 (2d Cir. 1941). That 
case involved an examiner of the National Labor Relations Board whose 
report was wholly rejected by the Board. In any event the case is dis¬ 
tinguishable on the ground that it did not involve an examiner acting under 
the Administrative Procedure Act. There is some indication in the opinion 
that the Board did not accord any independent status or weight to its exam¬ 
iners, but regarded him as a mere administrative agent. It would be in¬ 
tolerable to hold today that hostility or bias of an examiner acting under the 
Administrative Procedure Act is legally immaterial. The Commission 
stated that a motion for disqualification should have been filed. As already 
noted it was the final session which showed the Examiner's hostility so un¬ 
ambiguously that it could not be doubted. 

CONCLUSION 

The Commission's order should be set aside and the case remanded. 

Respectfully submitted, 

J. Frank McKenna, Jr. 

City Solicitor for the 
City of Pittsburgh 

Robert Engel 

Assistant City Solicitor for the 
City of Pittsburgh 

Harold Leventhal 
Washington, D. C. 

Bryce Rea, Jr. 

Washington, D. C. 

Attorneys for Petitioners 


November 28, 1955 
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APPENDIX A 

Letters of Director of Defense Mobilization relating to defense plan¬ 
ning for East Coast petroleum supply: 

(a) Letter of September 29, 1953, to Secretary of Interior 

(b) Letter of November 22, 1955, sent to Mr. Goodrich, Texas 
Eastern Transmission Corp.; Mr. Ryan, American Pipe Line Corp.; and 
Mr. Leventhal, representing barge operators. 


1. On September 12, 1955, Dr. Arthur S. Flemming, Director of 
the Office of Defense Mobilization, Executive Office of the President, held 
open hearings on proposals of Texas Eastern Transmission Corp. and 
American Pipe Line Corp. offered as proposals to meet the national de¬ 
fense needs set forth in the letter addressed by Dr. Flemming to the Secre 
tary of the Interior, September 29, 1953. That letter read as follows: 

"On the basis of recent studies by the Petroleum Admin¬ 
istration For Defense, it appears that our present potential for 
transporting crude oil by pipeline is substantially short of what 
would be required in the event of an emergency. The additional 
crude oil pipeline capacity which we will need, I understand, is 
of the general magnitude of 500,000 barrels per day from the 
Gulf Coast to the vicinity of Lima, Ohio, and about one million 
barrels per day from that vicinity to the east coast. 

"From the findings of the Petroleum Administration For 
Defense, it is apparent that timely provision of this additional 
capacity could not be achieved if construction were to be deferred 
until after the emergency arose. 

"Because of our responsibility for the mobilization base, I 
should appreciate your prompt and active exploration with indus¬ 
try of what can be done to promote construction by industry to 
close this gap." 

2. American Pipe Line Corp. proposed to build a petroleum prod¬ 
ucts pipeline from Texas to the East Coast. 

Texas Eastern proposed to construct a replacement gas line to take 
the place of (a) the Big Inch and of (b) the Little Inch from Pittsburgh to 
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the East Coast, permitting use of these lines without disruption of natural 
gas service. Texas Eastern sought 100 percent tax amortization of the 
Little Inch conversion project and of the proposed construction, and Gov¬ 
ernment guarantee of its bonds for the new construction. 

Harold Leventhal, appearing on behalf of the barge operators, pre¬ 
sented the view that these plans did not serve national defense needs, and 
sought Government financial assistance which disrupted free competitive 
forces. 

3. The Director of Defense Mobilization released to the public on 
November 25, 1955, copies of identical letters sent November 22, 1955, 
to Mr. Paul Ryan, American Pipe Line Corp., to Mr. B. D. Goodrich, 
Texas Eastern Transmission Corp., and to Mr. Harold Leventhal. These 
letters read as follows: 

November 22, 1955 

Gentlemen: 

Since the hearings that I held on the two proposals that 
had been presented to us, designed to provide additional capa¬ 
city for the movement of crude oil from the Gulf Coast, I have 
received a letter from the Director of the Oil and Gas Division 
of the Department of the Interior calling my attention to what 
he refers to as "some new developments which have a bearing 
on the East Coast crude supply situation in time of emergency". 

The following information relative to these developments 
is included in his letter: 

"The Canadian oil resources in Alberta and Sas¬ 
katchewan have proved to be of greater magnitude than 
they were then. More importance is now attached to 
the reserves in the WillistonBasin and the Denver Bas¬ 
in areas. There has been construction on a pipeline from 
Williston Basin to join with the Platte System at Guernsey, 
Wyoming. The Arapahoe Pipe Line has been built from 
the Denver Basin to join with the major pipeline system 
in Kansas. The Service Pipe Line has been enlarged. " 

Mr. Stewart points out that what is needed from a defense 
point of view "is 1,000, 000 barrels per day of crude oil on the 
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East Coast, regardless of where it comes from". Mr. Ste¬ 
wart summarizes the situation as follows: 

"From the above facts we are convinced that 
within a reasonable time the developments mentioned 
above will make it possible to meet most of this 
crude oil requirement from sources other than the 
Gulf Coast as far as Lima and Pittsburgh. " 

I am enclosing with this letter a copy of Mr. Stewart's 
letter to me. 

As you know, the Department of the Interior is our dele¬ 
gate agency in the petroleum field. 

This letter from Mr. Stewart raises a real doubt as to 
whether it would be appropriate for the Government to pro¬ 
vide any incentive for the construction of additional pipeline 
facilities from the Gulf Coast to the Ohio-Pittsburgh area. 

As a result of the receipt of this letter, I have con¬ 
cluded that I should request the Department of the Interior 
to provide me with a detailed report which will give me a clear 
indication of why the Department has arrived at the conclu¬ 
sions set forth in Mr. Stewart's letter. I understand that 
such a report is already in preparation. 

Until I have received this information I have concluded 
that I should suspend action on the two proposals that are now 
pending. 

As soon as I have received the information requested 
from the Department of the Interior, I will communicate with 
you again. 


Sincerely yours, 


Enclosure 


Arthur S. Flemming 
Director 


September 21, 1955 


Hon. Arthur S. Flemming 

Director, Office of Defense Mobilization 

Washington 25, D. C. 

Dear Mr. Flemming: 

Since OGD #12 was completed there have been some new 
developments which have a bearing on the East Coast crude sup¬ 
ply situation in time of emergency. 

The Canadian oil resources in Alberta and Saskatchewan 
have proved to be of greater magnitude than they were then. More 
importance is now attached to the reserves in the Williston Bas¬ 
in and the Denver Basin areas. There has been construction on 
a pipeline from Williston Basin to join with the Platte System at 
Guernsey, Wyoming. The Arapahoe Pipe Line has been built 
from the Denver Basin to join with the major pipeline system 
in Kansas. The Service Pipe Line has been enlarged,, 

There bias been used a figure of 500,000 barrels per day 
of crude oil transportation that was required from the Gulf 
Coast to the East Coast. This figure is in excess of that used 
in OGD #12 (which figure was 330,000 barrels). Actually what 
is needed, under the assumptions used in OGD #12, is 1, 000,000 
barrels per day of crude oil on the East Coast, regardless of 
where it comes from. From the above facts we are convinced 
that within a reasonable time the developments mentioned above 
will make it possible to meet most of this crude oil requirement 
from sources other than the Gulf Coast as far as Lima and Pitts¬ 
burgh. The problem of getting the crude from these points to the 
East Coast is another matter and has been covered in OGD #12. 

It must be borne in mind that before World War II a large 
portion of East Coast refinery crude was supplied from the Gulf 
Coast by tankers. The 24-inch W. E. P. line was substituted for 
tanker movements during the war, but was retired from oil serv¬ 
ice when the war ended. The tanker movement from the Gulf 
Coast to the East Coast has gone on so long it has become a fun¬ 
damental concept in our oil distribution picture. Under normal 
conditions it will probably continue, but conditions today give 
every indication that in wartime there probably will be sufficient 
crude oil from the western part of the United States and Canada to 
take care of most crude oil requirements on the East Coast. This 
fact, coupled with the availability in wartime of the 24-inch W. E. P. 
line from the Gulf Coast, would seem to assure ample crude oil as 
far as the Ohio-Pittsburgh area. 
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There remains the problem of the transportation of a 
million barrels of crude oil across Pennsylvania from the vi¬ 
cinity of Pittsburgh and Lima, Ohio, as was clearly brought 
out in OGD 12. We feel that if any action is to be taken at the 
present time it should be directed towards making preliminary 
provisions for this part of the crude oil movement. This is a 
movement that will not be provided by the petroleum industry 
in the foreseeable future and to be available it will have to be 
done at Government expense. 

Action may be taken on this in one or more ways: (1) 
pumps, valves, and fittings be purchased by Government and 
stockpiled in the manufacturers' hands on a circulating inven¬ 
tory basis, i. e., the manufacturers would carry an inventory 
at all times sufficient to supply this equipment on immediate 
notice for the construction of this line and this inventory be 
financed by Government; (2) the same program be initiated but 
include line pipe either fabricated or unfabricated; (3) the line 
be built and held on a standby basis. 

If the latter course were adopted it would be necessary for 
the Army Engineers or some equally able organization to pro¬ 
vide for the necessary maintenance. 

A pipeline of the size necessary to move a million barrels 
across Pennsylvania would have no commercial value for petro¬ 
leum transportation purposes. It is conceivable that this line 
might be attractive commercially for natural gas purposes, but 
it must be borne in mind that if at some future date its use should 
be permitted for this purpose it would automatically become a nec¬ 
essary link in the gas transportation system and would no longer 
be available for its original purpose without creating a correspond¬ 
ing problem in gas transmission. 

This letter is written for the purpose of contributing all the 
known recently developed data that may be of help to you in con¬ 
sidering the solution to the East Coast crude oil problem. 


Sincerely yours, 

EL A. Stewart 
Director 
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APPENDIX B 

Federal Power Commission, Rules of Practice and Procedure. 

Section 1. 27 Presiding officers 

(a) Designation . When evidence is to be taken in a 
proceeding,either the Commission, or, when duly desig¬ 
nated for that purpose, one or more of its members, exam¬ 
iners, or other representative appointed according to law, 
may preside at the hearing. 

(b) Authority delegated . Presiding officers duly 
designated by the Commission to preside at hearings shall 
have the authority, within the Commission's powers and 
subject to its published rules, as follows: 

(1) To regulate the course of hearings; 

(2) To administer oaths and affirmations; 

(3) To issue subpenas; 

(4) To rule upon offers of proof and receive evidence; 

(5) To take or cause depositions to be taken; 

(6) To hold appropriate conferences before or during 
hearings; 

(7) To dispose of procedural matters but not, before 
their initial or recommended decisions, to dispose of motions 
made during hearings to dismiss proceedings or other motions 
which involve final determination of proceedings; 

(8) ' Within their discretion, or upon direction of the Com¬ 
mission, to certify any question to the Commission for its con¬ 
sideration and disposition; 

(9) To submit their initial or recommended decisions in 
accordance with Sec. 1.30; 

(10) To take any other action necessary or appropriate to 
the discharge of the duties vested in them, consistent with the 
statutory or other authorities under which the Commission 
functions and with the rules, regulations, and policies of the 
Commission. 

(c) Limitations. Presiding officers shall perform no 
duties inconsistent with their duties and responsibilities as 
such. Save to the extent required for the disposition of ex 
parte matters as authorized by law and by the rules of the 
Commission, no presiding officer shall, in any proceeding 
in which the Commission may so direct, or in any proceed¬ 
ing for an adjudication required by statute to be determined 
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on the record after opportunity for hearing, other than in 
determining applications for initial licenses and proceedings 
involving the validity or application of rates, the facilities or 
practices of public utilities or natural-gas companies, con¬ 
sult any person or party on any fact in issue unless upon 
notice and opportunity for all parties to participate. 

(d) Conduct of hearings . It is the duty of the presid¬ 
ing officer to conduct a fair and impartial hearing and to 
maintain order. Any disregard by participants or counsel 
of his rulings on matters of order and procedure shall be 
noted on the record, and where he deems it necessary, shall 
be made the subject of a special written report to the Com¬ 
mission. In the event that participants or counsel should be 
guilty of disrespectful, disorderly or contumacious language 
or conduct in connection with any hearing, the presiding 
officer immediately may submit to the Commission his report 
thereon, together with his recommendations, and in his dis¬ 
cretion suspend the hearing. 

Section 1. 28 Appeals to Commission from rulings of presiding officers 

(a) During hearing . Rulings of presiding officers may 
not be appealed from during the course of hearings except in 
extraordinary circumstances where prompt decision by the 
Commission is necessary to prevent detriment to the public 
interest. In such instance the matter shall be referred forth¬ 
with by the presiding officer to the Commission for determina¬ 
tion. 

(b) Offers of proof . Any offer of proof made in connec¬ 
tion with an objection taken to any ruling of the presiding 
officer rejecting or excluding proffered cral testimony shall 
consist of a statement of the substance of the evidence which 
counsel contends would be adduced by such testimony; and if 
the excluded evidence consists of evidence in documentary 

or written forms or of reference to documents or records, 
a copy of such evidence shall be marked for identification 
and shall constitute the offer of proof. 


